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EDITORIAL

Das Heft wird eréffnet von einem Uberblick von Schloer zur Entfaltung der Men-
schenwiirdegarantie der ukrainischen Verfassung durch das Verfassungsgericht der
Ukraine. Es zeigt sich, dass das Gericht — und ihm folgend die Literatur — aktiv An-
sitze aus der Rechtsprechung des EGMR und anderer nationaler Verfassungsgerichte,
aber auch aus der ,,Klassikerliteratur* aufgreift. Khanyk-Pospolitak und Brych disku-
tieren die Abschaffung des formalistischen Zwangs zur Nutzung des ,,Beratungszim-
mers* zur Entscheidungsfindung durch das Gericht zu Gunsten einer Verankerung des
Grundsatzes der Geheimhaltung gerichtlicher Entscheidungsfindung. Beide Beitrige
zeigen eine Tendenz zur Annéherung an europdische Standards.

Zwei Beitrdge sind dem polnischen Zivilrecht gewidmet: Sobon diskutiert die
strittige Frage des Grundes und der Bemessung von Schadensersatzanspriichen juristi-
scher Personen wegen Rufschiddigung. Kozak bespricht kritisch eine jiingere Entschei-
dung, in der die Kammer fiir Zivilsachen des Obersten Gerichtshofs Polens iiber die
(Un-)Verjahrbarkeit von Anspriichen des Grundstiickseigentiimers gegen Dritte, die
auf seinem Grundstiick ein Bauwerk errichtet haben, auf Abkauf des Grundstiicks.

SchlieBlich bespricht Zivkovi¢ den gerichtlichen Rechtsschutz in Steuersachen in
Serbien. Sie setzt sich dafiir ein, dass spezialisierte Spruchkodrper fiir Steuersachen
innerhalb der Verwaltungsgerichtsbarkeit geschaffen werden und sieht darin das Po-
tential, den Rechtsschutz auf diesem Gebiet deutlich zu verbessern.

Wir wiinschen eine interessante Lektiire.

Burkhard Breig

OER 1/2025, DOI: 10.5771/0030-6444-2025-1-2
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Bernhard Schloer”

Die Menschenwiirde im ukrainischen Recht — Entwicklungen
seit 2017

Abstract

Human dignity is a right according to the Constitution of Ukraine, but it was not
in the focus of the of the jurisdiction of the Constitutional Court of Ukraine. But
in April 2018, the court started his new approach towards this right. The human
dignity was soon qualified as a right, but also as the basic constitutional value of the
rights in the Constitution. Each additional decision fine-tuned the understanding of
the human dignity: In the beginning, the court mentioned the right of life together
with the right of human dignity. Because the right of life can be limited (see laws on
police), this approach didn’t meet the understanding of human dignity according to
European understanding, which means, that the human dignity cannot be limited. But
since 2023, the Court mentioned the latter right without the right of life, thus being in
line with the continental understanding. Summarising the decisions, the Constitutional
Court developed during 6 years a modern understanding of the right of human dignity.
Impressing is also the tendency of the Court the analyse not only the decisions of
the European Court of human rights but also those of national constitutional courts in
Europe.

Keywords: Human dignity, constitutional rights, constitutional law, Ukraine.

Abstract deutsch

Die Menschenwiirde ist gemél der Verfassung der Ukraine als Grundrecht verbiirgt.
Sie stand jedoch nicht im Mittelpunkt der Rechtsprechung des Verfassungsgerichts
der Ukraine. Im April 2018 begann das Gericht, sich diesem Recht neu zu ndhern. Die
Menschenwiirde wurde bald als Recht, aber auch als der die Grundrechte fundierende
Verfassungswert qualifiziert. Jede folgende Entscheidung prizisierte das Verstindnis
der Menschenwiirde weiter. Zu Beginn erwihnte das Gericht das Recht auf Leben zu-
sammen mit dem Recht auf Menschenwiirde. Da das Recht auf Leben eingeschrankt
werden kann (siche Polizeigesetze), entsprach dieser Ansatz nicht dem européischen
Verstdndnis von Menschenwiirde, wonach die Menschenwiirde nicht eingeschrinkt
werden darf. Seit 2023 erwihnt das Gericht jedoch die Menschenwiirde selbstdndig,
ohne das Recht auf Leben, und steht damit im Einklang mit dem kontinentalen
Verstindnis. Zusammenfassend lésst sich sagen, dass das Verfassungsgericht in sechs
Jahren ein modernes Verstindnis des Rechts auf Menschenwiirde entwickelt hat.
Beeindruckend ist auch die Tendenz des Gerichts, Praxis nicht nur des Européischen

*  Dr. Bernhard Schloer, bis Juli 2023 Dozent am Lehrstuhl fiir Beamten- und Medizinrecht
im wissenschaftliches Lehrinstitut des Rechts der Nationalen Taras-Schewtschenko-Univer-
sitédt, Kiew. ORCID https://orcid.org/0000-0001-6230-8471.
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4 Bernhard Schloer

Gerichtshofs fiir Menschenrechte, sondern auch anderer nationaler Verfassungsgerich-
te in Europa heranzuziehen.
Keywords: Menschenwiirde, Grundrechte, Verfassungsrecht, Ukraine.

I. Einleitung

In dieser Zeitschrift erschien 2017 eine umfangreiche Darstellung iiber die Bedeutung
der Menschenwiirde im ukrainischen Recht. In dem Beitrag wurde auch die fehlende
Auseinandersetzung des Verfassungsgerichts mit der Menschenwiirde erwéhnt.!

Seit der Revolution der Wiirde gab es viele Entwicklungen im ukrainischen Recht,
daher soll nachfolgend die juristische Behandlung der Menschenwiirde der letzten
Jahre gezeigt werden. Dabei liegt der Schwerpunkt auf der Rechtsprechung des
ukrainischen Verfassungsgerichts, denn hier wurden wichtige Schritte gemacht: Das
Gericht begann im April 2018, den Schutz der ,,Wiirde des Menschen®™ in seinen
Entscheidungen als zentrales Recht des Menschen und als verfassungsrechtlichen
Wert zu qualifizieren und Pflicht des Staates festzustellen, die Menschenwiirde zu
schiitzen. Im Folgenden werden diejenigen Urteile dargestellt, in denen das Gericht
auf die Menschenwiirde eingeht. Das sind nicht sehr viele, die Durchsicht der Recht-
sprechung zeigt aber, dass die Menschenwiirde inzwischen eine wichtige Grundlage
fiir die Grundrechte in der Judikatur des ukrainischen Verfassungsgerichts ist.

Bevor auf die Entscheidungen zur Menschenwiirde eingegangen wird, muss eine
Entscheidung aus dem Jahr 2016 erwéhnt werden, da sie im Zusammenhang mit dem
Schutz der Grundrechte eine wichtige Rolle spielt. In dieser Entscheidung stellt das
Gericht fest, dass der Staat nicht nur verpflichtet ist, Verletzungen von Rechten und
Freiheiten zu unterlassen, sondern dass er auch verpflichtet ist, alle notwendigen und
effektiven Vorkehrungen zu treffen, damit solche Verletzungen erst gar nicht gesche-
hen konnen: ,,Das Verfassungsgericht der Ukraine ist der Ansicht, dass der Staat bei
der Erfiillung seiner Hauptaufgabe — der Bestdrkung und Gewdhrleistung der Men-
schenrechte und Freiheiten (Artikel 3 Teil 2 der Verfassung der Ukraine) — nicht nur

1 Schloer, B., Die Menschenwiirde im ukrainischen Recht, Osteuropa Recht 2017, S. 474,
deutliche Kritik am Schweigen des Verfassungsgerichts iibte: Shyshkina E. Pozyminus
JIIO/ICBKOI T1IHOCTI: BUKJIMKH CydyacHMX YKpaiHChbKuX peanii, y: Jltoacbka risHicth €
HEIOTOPKAHHOIO, ajie [0 MM PO3YMIEMO M «TiJHICTIO», «JIIOAMHOIO» Ta «JIIOACHKOI0
riguicTIo»? // Martepianu MiXKHaApOJHOTO HAayKOBO-IIPaKTHYHOTO ceMiHapy «JIoacbka
rigHicte y npaBi Himeuuwnnu, [Tonpumii ta Ykpainm» / Kuis, 10 - 11 xoBtHsa 2016;
MiHiCTepCcTBO 3aKopmoHHHX crpaB DenepartuBHoi pecrmyOnikn Himewunna; IlenTp
HiMelbKoro npasa KuiBcbkoro HanioHanbHOro yHiBepcutety iMeHi Tapaca IlleBuenka; 'O
HimenpKko-yKkpaiHChbKHI ITpaBo3HaBumMii mianor. 3a 3ar. pex. b. Llnoepa, Xapkis, 2017. C. 17
i mani. (Ubersetzung: Shyshkina E., Das Verstindnis der Menschenwiirde: die Herausforde-
rungen durch gegenwiértige ukrainische Realien, in: Die Wiirde des Menschen ist unantast-
bar — aber was verstehen wir unter ,,Wiirde®, ,,Mensch® und ,,Menschenwiirde*? Sammel-
band der Beitrdge des internationalen Seminars ,,Menschenwiirde im deutschen, polnischen
und ukrainischen Recht, Kiew, 10. und 11. Oktober 2016; gefordert vom Auswirtigen Amt
der Bundesrepublik Deutschland; Zentrum des Deutschen Rechts der Nationalen Taras-
Schewtschenko-Universitdt Kiew; Deutsch-ukrainischer rechtswissenschaftlicher Dialog
e.V., Hrsg. B. Schloer, Kharkiv, 2017, S. 177 ft.).
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Verletzungen oder unverhdltnismdflige Einschrinkungen der Rechte und Freiheiten
unterlassen soll, sondern auch geeignete Mafinahmen ergreifen soll, um die Moglich-
keit ihrer vollstindigen Realisierung durch alle, die seiner Hoheit unterstehen, sicher-
zustellen. Zu diesem Zweck sollen der Gesetzgeber und andere dffentliche Stellen fiir
eine effektive gesetzliche Regelung sorgen, die den verfassungsrechtlichen Normen
und Grundsdtzen entspricht, und Mechanismen schaffen, die zur Befriedigung der Be-
diirfnisse und Interessen der Menschen erforderlich sind.“> Das Gericht folgt hier die
Rechtsprechung des Europdischen Gerichtshofs fiir Menschenrechte (EGMR) zu den
Gewibhrleistungspflichten: ,,Having regard to this, the Court considers that Article 5
$ 1, first sentence of the Convention must equally be construed as laying down a posi-
tive obligation on the State to protect the liberty of its citizens.”

Die zweite Vorbemerkung betrifft die Beachtung der EMRK und der Entscheidun-
gen des EGMR: das ist eine gesetzliche Pflicht fiir alle Staatsgewalten aufgrund des
Gesetzes iiber die Umsetzung der Entscheidungen und der Praxis des EGMR,* also
auch eine Pflicht fiir das Verfassungsgericht.

Die dritte Vorbemerkung betrifft die Befugnis zum Einleiten eines verfassungsge-
richtlichen Verfahrens: Nach Art. 150° kann ein Verfahren vom Prisidenten der
Ukraine eingeleitet werden, von mindestens 45 Abgeordneten der Werchowna Rada,
vom Obersten Gericht, vom Beauftragten der Werchowna Rada fiir Menschenrechte
und von der Werchowna Rada der autonomen Republik Krim. Nach dem neuen
Art. 151-1 kann eine natiirliche oder juristische Person nach Erschopfung des Rechts-
weges eine Verfassungsbeschwerde gegen ein Gesetz einlegen, wenn sie meint, in
ihren Rechten verletzt zu sein.®

Die letzte Vorbemerkung betrifft den 2016 eingefiigten Art. 151-2 der Verfassung,
der klarstellt, dass die Entscheidungen des Verfassungsgerichts endgiiltig und ver-

2 Pimenns Koncruryniitnoro Cyny YkpaiHu y cmpaBi 3a KOHCTHUTYLIHHUM HOJaHHSIM
VYnosuoBaxkeHoro BepxoBuoi Panu Ykpainu 3 mpaB JMOJMHH HIOJ0 BIAMOBIIHOCTI
KoncruTynii Yipainu (KOHCTUTYLIHHOCTI) HOJIOXKEHHS TPETHOI'0 PEUCHHS YACTHHH IIEpPIIOT
crarti 13 3akoHy Ykpainu ,,IIpo ncuxiaTpuuny gomomory* (Crpasa Impo cyIoBUi KOHTPOIIb
3a rocCHiTalli3alliero Helie3AaTHUX 0ci0 /10 neuxiaTpuyHoro 3akiany) 1 yepas 2016 poxy Ne
2-pr/2016, mor. wact. 3, https://zakon.rada.gov.ua/laws/show/v002p710-16#Text (Entschei-
dung des Verfassungsgerichts der Ukraine {iber den Antrag des Beauftragten fiir Menschen-
rechte der Werchowna Rada der Ukraine beziiglich der Verfassungsmafigkeit des dritten
Satzes des ersten Teils von Artikel 13 des Gesetzes der Ukraine ,,Uber psychiatrische Hilfe
(gerichtliche Kontrolle iiber die Krankenhauseinweisung handlungsunfédhiger Personen in
einer psychiatrischen Einrichtung, 1.06.2016 Nr. 2-rp/2016, Zifter 3 der Begriindung).

3 Z.B. EGMR, Storck v. Germany, 16.06.2016, Rdnr. 102 m.w.N., https://hudoc.echr.coe.int/
eng?i=001-69374.

4 3akon Ykpaiuu [Ipo BUKOHAHHS pillIeHb Ta 3aCTOCYBAHHS IPAKTHKKA €BPONEHCHKOr0 Cy 1y 3
npaB JroueY, https://zakon.rada.gov.ua/laws/show/3477-15#Text. (Gesetz liber die Durch-
setzung der Entscheidungen und Anwendung der Praxis des Europiischen Gerichtshofs fiir
Menschenrechte); s.a. Schloer B., Fn. 1, S. 483 f.

5 Artikel ohne Angabe des Gesetzes sind Artikel der Verfassung der Ukraine. Eine englische
Ubersetzung der Verfassung:https://zakon.rada.gov.ua/laws/show/en/254x/96-sp#Text.

6 Cr. 55, 56 3akon Ykpainu [1po Koncruryuiiinuii Cyn Yipainu. URL: https://zakon.rada.go
v.ua/laws/show/2136-19#Text. (Art. 55, 56 Gesetz der Ukraine iiber das Verfassungsge-
richt); zur Verfassungsreform: Wieser B., Verfassungsanderung und Normenkontrolle in der
Ukraine, Osteuropa Recht 2019, S. 67 ff.
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6 Bernhard Schloer

pflichtend sind. Nach Art. 97 des Gesetzes iiber das Verfassungsgericht kann das Ge-
richt eine (zustindige) staatliche Stelle verpflichten, das Urteil umzusetzen, dafiir
kann das Gericht auch eine Frist setzen.” Daher spricht das Gericht in einigen Ent-
scheidungen die Verpflichtung des Gesetzgebers, der Werchowna Rada, aus, den fiir
verfassungswidrig erkannten Rechtszustand zu dndern. Hier muss man sich die
Art. 55 und 56 der Verfassung in Erinnerung rufen: sie regeln die Rechtsschutzgaran-
tie und die Staatshaftung; dabei ist von ,,rechtswidrigen Entscheidungen, Handlungen
oder Untitigkeit von staatlich oder kommunalen Organen“ die Rede. Das Parlament
ist ein staatliches Organ, und es kann daher durch eine gesetzgeberische Untétigkeit,
also das Unterlassen einer gebotenen Gesetzesidnderung oder einer neuen gesetzlichen
Regelung, Schadensersatzanspriiche ausldsen. Hier kann die Moglichkeit, ein Urteil
mit konkreten Vollzugspflichten zu ,,bewehren® eine effektive MaBlnahme sein, vor al-
lem in politisch kontroversen Verhéltnissen.

II. Entwicklung der Rechtsprechung des Verfassungsgerichts der Ukraine
im Einzelnen

Die nachfolgend unter 1. dargestellten Entscheidungen lassen sich in zwei Gruppen
aufteilen: Entscheidungen, in denen es um Gesetze iiber staatlichen Leistungen ging,
die fiir ein menschenwiirdiges Leben nétig sind und Entscheidungen zu Gesetzen, die
zu staatlichen Maflnahmen erméchtigten, die in die Menschenwiirde eingriffen. Die
Entscheidungen werden aber chronologisch dargestellt, denn so wird die Entwicklung
der Rechtsprechung sichtbar. Die Entscheidungen, in denen die Menschenwiirde nur
eine marginale Rolle spielt, werden unter 2. knapp dargestellt.

1. Leitentscheidungen des Verfassungsgerichts der Ukraine zur Menschenwiirde

a) In der Entscheidung vom 24.04.2018% hatte das Gericht auf Antrag des Ombuds-
mannes der Werchowna Rada der Ukraine zu kléren, ob Art. 216 Teil 6 der Strafpro-

7 Kiritisch zu solchen Entscheidungen: Oxpema nymka cyani Koncruryuiiinoro Cyny
Vxpainu Menvnuxa M.I. crocoBHo Pimennst Koncruryuiitnoro Cyny Ykpainu y crnpasi 3a
KOHCTHUTYLIHHUM MOJAaHHIM YTOBHOBa)keHOTro BepxoBHoi Paau Ykpainu 3 npas JitoauHu
mozo BinmosinHocti Korcturynii Ykpainu (KOHCTHTYIIHHOCTI) YaCTHHH IIOCTOI CTATTI
216 KpuMmiHaibHOTO IpolecyalbHOro Kojiekey Ykpainu, Ne 5 https://zakon.rada.gov.ua/la
ws/show/na03d710-18#n48 , (Abweichende Meinung des Richters am Verfassungsgericht
der Ukraine Melnyk M.I. zur Entscheidung des Verfassungsgerichts der Ukraine in der
Sache tiber den verfassungsrechtlichen Antrag des Beauftragten fiir Menschenrechte der
Werchowna Rada der Ukraine beziiglich der VerfassungsmaBigkeit von Teil 6 von Artikel
216 der Strafprozessordnung von Ukraine Nr. 5).

8 Pimenns Koncrurynilitnoro Cyny Ykpainu y cmpaBi 3a KOHCTUTYLIIfHUM NOJaHHSAM
VYnoBHoBaxkeHoro BepxoBHoi Pamum Ykpainu 3 mpaB JIOJMHH HIOJ0 BiAMOBIIHOCTI
Koncturynii Ykpainu (KOHCTHTYLIHHOCTI) yacTHHE wocTol cTarTi 216 KpnminaisHOro
npouecyaibHOro kojekcy Ykpainu 24 kBiths 2018 poxy Ne 3-p/2018, https://zakon.rada.go
v.ua/laws/show/v003p710-18#Text. (Entscheidung des Verfassungsgerichts der Ukraine auf
Vorlage des Beauftragten fiir Menschenrechte der Werchowna Rada der Ukraine der Verfas-
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zessordnung verfassungsgemil ist. Diese Regelung betraf die Zustdndigkeit fiir die
Aufklarung von Straftaten, die auf den Territorien und in den Raumlichkeiten der
Strafvollzugsbehorde® begangen wurden. Nach Art. 216 Teil 6 waren fiir solche Auf-
klarungen bestimmte Abteilungen dieser Behorde zustéindig. Gerligt wurde ein Ver-
sto3 gegen Art. 3 (der Mensch ist der hochste Wert im Staat), Art. 27 (Recht auf Le-
ben) und Art. 28 (Achtung der Menschenwiirde), da durch die Eingliederung dieser
Abteilungen in die Behdrdenhierarchie keine unabhéngigen Ermittlungen mdglich
seien.

Das Gericht verweist zundchst auf seine Entscheidung vom 1.06.2016 (s.0.), wo-
nach der Staat dafiir zu sorgen hat, dass gegen Verletzungen von Grundrechten eine
effektive Vorsorge zu treffen ist. Das Gericht verwendet in der Entscheidung vom
24.04.2018 die Begrifflichkeit des EGMR, der von der ,positiven Pflicht*
(nozumuenuii 0606’30k Oepacasu) des Staates spricht, Verletzungen vorzubeugen
und der negativen Pflicht, keine Rechte zu verletzen.'? Diese Pflichten entnimmt das
Gericht aus Art. 3 in Verbindung mit den Rechten aus Art. 27 und 28 der Verfassung.
Zur Menschenwiirde fiihrt das Gericht aus, ,,Nach Ansicht des Verfassungsgerichts
der Ukraine ist das Recht einer Person auf Achtung ihrer Wiirde sowie ihr Recht auf
Leben unverduferlich, unverlierbar, unantastbar und unterliegt dem bedingungslosen
Schutz des Staates.“!!

Die Gleichstellung des Rechts auf Achtung der Menschenwiirde mit dem Recht
auf Leben ist bei ndherer Betrachtung irritierend, da das Recht auf Leben sehr wohl
verletzt werden darf, das ist im Gesetz tiber die nationale Polizei im Zusammenhang
mit dem Schusswaffeneinsatz detailliert geregelt, Art. 46 des Polizeigesetzes. Diese
Gleichstellung hat das Gericht in seiner Entscheidung vom 20.12.2023 und vom
29.10.2024 aufgegeben.'?

Da Art. 27 dem Art.2 EMRK und Art. 28 dem Art. 3 EMRK entsprechen, zieht
das Verfassungsgericht die Rechtsprechung des EGMR zu Art. 3 EMRK heran, wo-
nach die Effektivitdt von Ermittlungen als wesentlich im Zusammenhang mit dem
Recht auf Leben und dem Schutz der Menschenwiirde qualifiziert wird. Im Ergebnis
stellt das Verfassungsgericht die Verfassungswidrigkeit des Art. 216 Teil 6 StPO fest,
da die nach der Regelung zustéindigen Abteilungen weisungsgebunden sind und daher
keine unabhingigen Ermittlungen mdoglich seien. Das verletze die Rechte nach
Art. 27, 28 der Verfassung, da der Staat nicht die nétigen MaBnahmen ergriffen habe,
um Verletzungen vorzubeugen'? (manipulierte Ermittlungen). Das Gericht verpflich-
tet die Werchowna Rada Ukraine, diese Gesetze im Sinne der Entscheidung zu én-

sungsmaBigkeit von Artikel 216 Teil 6 der Strafprozessordnung der Ukraine 24. April 2018
Nr. 3-p/2018).

9 Diese, dem Justizministerium nachgeordnete Behorde ist fiir den Strafvollzug in den
entsprechenden Einrichtungen zustéindig und hat hierzu territoriale Organisationseinheiten.
URL: https://minjust.gov.ua/dkvs.

10 Fn. 8, Begriindung 2.1.
11 Fn. 8, Begriindung 2.1.
12 Siehe unten die unter I1.1.¢) und f) dargestellten Entscheidungen, Fn. 33 und Fn. 41.
13 Fn. 8, Begriindung 2.3.
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dern. Zu dieser Entscheidung haben zwei Richter abweichende Meinungen verfasst,
zur Frage der Menschenwiirde haben sie aber keine Anmerkungen. !4

b) Die Entscheidung vom 22.05.2018'3 betraf ein Artikelgesetz, mit dem eine Rei-
he von sozialrechtlichen Gesetzen geéndert wurde, was zur Kiirzung von einigen So-
zialleistungen fiihrte; diese Entscheidung enthélt die erste grundlegende Behandlung
der Menschenwiirde. Die Beschwerdefiihrer, 49 Abgeordnete der Werchowna Rada,
rigten die Verletzung von Art. 46 (sozialer Standard), Art.21 (Gleichbehandlung),
Art. 22 Teile 2 und 3 (keine Minderung von bestehenden Rechten durch Gesetzesén-
derungen), Art. 8 Teil 2 (Verfassung gilt unmittelbar, Rechtsschutzgarantie).

Eine Frage, die im Zentrum der Entscheidung steht, betraf Art. 22, denn die Be-
schwerdefiihrer standen auf dem Standpunkt, dass das Anderungsgesetz die Sozial-
leistungen mindert, nach ihrer Auffassung Rechte mindert und daher die Teile 2 und 3
des Art. 22 verletzt seien.

Das Gericht 16st das Problem, indem es Art. 22 zusammen mit Art. 64 Teil 1 (zu-
lassige Einschrankung von Grundrechten) und Art. 157 (Verbot von Verfassungsidnde-
rungen, wenn dadurch Grundrechte abgeschafft oder eingeschrankt werden) betrach-
tet. Das Gericht bezieht das Verbot der Teile 2 und 3 nur auf bestehende verfassungs-
rechtliche Rechte und Freiheiten. Diese Verfassungsrechte konnen durch Gesetz ein-
geschrinkt werden, wenn es ein legitimes Ziel dafiir gibt, die Einschrinkung verhélt-
nismdBig und notwendig ist. Entscheidend ist, dass sie nicht in den Inhalt, in das We-
sen des Grundrechts eingreifen, also in den Wesensgehalt antasten. Folglich betreffen
die Aussagen des Art. 22 Teile 2 und 3 nicht die konkreten Sozialleistungen, deren
Absenkung geriigt wurde. Ferner habe der Staat freies Ermessen, wenn er soziale
Leistungen an die tatsdchlichen finanziellen Moglichkeiten im Haushalt anpasst. Er
muss aber die ,,menschenwiirdige Existenz absichern. Dieser Auslegung des Art. 22
und die Gewidhrung der weiten Ermessensfreiheit der Werchowna Rada widerspre-
chen die Verfassungsrichter Kacminin O.B., Menvnux M.1., Cac C.B. und Crioenxo
L. in ihren abweichenden Meinungen.'® Darin weisen sie vor allem auf den Wider-

14 Z.B. die abweichende Meinung des Richters am Verfassungsgericht der Ukraine Melnyk M.1.
Fn.7.

15 Pimenns Koncruryuniitnoro Cyny YkpaiHu y crpaBi 3a KOHCTUTYLIHHHM IoJaHHAM 49
HapoJHUX JenyTaTiB YkpaiHu mono BianosigHocti Konctutyuii Ykpainu
(xoHCTHTYLIHHOCTI) MyHKTY 12 po3niny I 3akony Ykpainn ,,JIpo BHeCEHHS 3MiH Ta BUSHAHHS
TaKMMH, 1110 BTPATUJIM YUHHICTB, ISSIKMX 3aKOHOJIABYMX aKTiB YKpainu Bix 28 rpyaus 2014
poxy Ne 76-VIII 22 tpashs 2018 poky Ne 5-p/2018, URL: https://zakon.rada.gov.ua/laws/sh
ow/v005p710-18#Text. (Entscheidung des Verfassungsgerichts der Ukraine auf Antrag von
49 Volksabgeordneten der Ukraine beziiglich der Verfassungsméfigkeit von Punkt 12 des
Kapitels I des Gesetzes der Ukraine ,,Uber die Anderung und AuBerkraftsetzung bestimmter
Bestimmungen** ukrainischer Gesetze* vom 28. Dezember 2014 Nr. 5-1/2018).

16 Oxpema nymka cynni Koucruryuiiinoro Cyny Ykpainm Cuinenka I.J[. ctocoBHO
Pimenns Koncrurynilinoro Cyny YkpaiHu y cmpaBi 3a KOHCTHTYLIHHHM IOAAHHSIM
VYnosHoBaxkeHoro BepxoBHoi Panum YkpaiHu 3 mpaB JIIOJMHHM HIOJ0 BiAMOBIJHOCTI
Koncrurynii Ykpainu (KOHCTUTYIIHHOCTI) 9acTHHU mOCTOI ctaTTi 216 KpuminaabHOTo
npouecyanbHoro kojaekcy Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/v003p7
10-18#Text. (Abweichende Meinung des Richters am Verfassungsgericht der Ukraine
Slidenko I.D. zur Entscheidung des Verfassungsgerichts der Ukraine in der Sache iiber
den verfassungsrechtlichen Antrag des Beauftragten fiir Menschenrechte der Werchowna
Rada der Ukraine beziiglich der VerfassungsmaBigkeit von Teil 6 von Artikel 216 der
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spruch der Entscheidung zu vorherigen Entscheidungen zu Art. 22 Teil 2 und 3 hin, in
denen das Gericht staatliche Leistungen in Zusammenhang mit den sozialen Grund-
rechten stellte.!”

Zur Menschenwiirde fihrt das Gericht aus: ,.dass die Menschenwiirde als ein
durch Artikel 28 der Verfassung der Ukraine garantiertes Recht interpretiert werden
muss und als ein verfassungsmdfiger Wert, der der menschlichen Existenz einen Sinn
verleiht und die Grundlage fiir alle anderen verfassungsmdfigen Rechte, Mafistab
fiir die Bestimmung ihres Wesens und ein Kriterium fiir die Zuldssigkeit méglicher
Einschrinkungen solcher Rechte ist. Dies wird indirekt durch den einzigartigen Wert
der Menschenwiirde in der Verfassung der Ukraine bestdtigt, wonach insbesondere
das Leben und die Gesundheit, die Ehre und die Wiirde eines Menschen als hochste
gesellschaftliche Werte in der Ukraine anerkannt werden (Artikel 3); alle Menschen
sind frei und gleich in ihrer Wiirde und ihren Rechten (Artikel 21); jeder ist verpflich-
tet, sich strikt an die Verfassung der Ukraine und die Gesetze der Ukraine zu halten
und nicht in die Rechte und Freiheiten, die Ehre und die Wiirde anderer Menschen
einzugreifen (Artikel 68).'8

Das Gericht stellt hier erstmalig fest, dass die Menschenwiirde in zweierlei Hin-
sicht verfassungsrechtlich bedeutsam ist, sie ist ein Recht und ein verfassungsrechtli-
cher Wert, der das gesamte System der Grundrechte prigt und auf dem das System
der Grundrechte beruht. Ruft man sich die Stellungnahmen in der Fachliteratur
bis 2018 in Erinnerung, so findet man bei einigen Autoren, z.B. Rabinowitsch die
Betonung des Wertes der Menschenwiirde im Verfassungsrecht oder der Gesellschaft
insgesamt. !

Aus dieser Doppelfunktion folgt fiir O. Grischtschuk, dass an die Feststellung
einer Verletzung der Menschenwiirde hohe Anforderungen zu stellen sind, es muss
sich um eine erhebliche Verletzung handeln betont sie in ihrer Anmerkung zur Ent-
scheidung vom 22.05.2018, sie hebt ferner hervor, dass das Gericht die Menschen-

Strafprozessordnung von Ukraine), Links am Ende der Entscheidung: https://zakon.rada.go
v.ua/laws/show/v005p710-18#Text.

17 Z.B.: Pimtennst Koncruryuiitnoro Cyny YkpaiHu y cripaBi 3a KOHCTUTYLIHHUMH TIOAaHHIMA
Bepxosuoro Cyny Ykpaiuu ta 50 HapoIHHUX JeNyTaTiB YKpaiHM II0A0 BiAMOBIAHOCTI
Koncrutyuii Yxpainu (KOHCTUTYLIHOCTI) MOJIOXKEHDb a03aLliB TPETHOT0, YETBEPTOTO IYHKTY
13 po3miny XV , Ilpukinnesi nmonoxeHHs 3akoHy Ykpainu ,,IIpo 3araabH0000B's13K0BE
Jep:kaBHE IICHCIHEe CTpaxXyBaHHA" Ta O(IIIHHOro TIyMadeHHs IOJI0KECHHS YaCTHHU TPETHOL
crarti 11 3akony Ykpainu ,,IIpo craryc cyauis® (crpaBa npo piBeHb MEHCIT 1 HOMICSYHOTro
JOBIYHOTO TpommoBoro yrpuManHs) 11 sxoBTHs 2005 poky N 8-pr/2005 mor. gact. 5, https://
zakon.rada.gov.ua/laws/show/v008p710-05#Text; (Entscheidung des Verfassungsgerichts der
Ukraine im Verfahren iiber Verfassungsvorlagen des Obersten Gerichtshofs der Ukraine und
von 50 Volksabgeordneten der Ukraine zur Vereinbarkeit der Bestimmungen der Absitze
drei und vier des Absatzes 13 des Abschnitts XV mit der Verfassung der Ukraine ,,Schluss-
bestimmungen® des Gesetzes der Ukraine L, Uber die obligatorische staatliche Rentenversi-
cherung® und die offizielle Auslegung der Bestimmungen des dritten Teils von Artikel 11 des
Gesetzes der Ukraine ,,Uber den Status der Richter” (betr. die Hohe der Rente und des
monatlichen Lebenszeitfreibetrags) 11. Oktober 2005 Nr. 8-rp/2005, Begriindung 5).

18 Fn. 17, Begriindung 2.3.

19 Schiloer B., Fn. 1, S. 489 ff.
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wiirde nicht fiir ,,Kleinigkeiten missbraucht® habe.?* O. Grischtschuk hat iiber die
Menschenwiirde habilitiert, sie kennt die Formulierung von G. Diirig,?! dass die Men-
schenwiirde keine ,,kleine Miinze* ist. Die erwéhnten vier abweichenden Meinungen
betreffen nicht die Ausfithrungen des Gerichts zur Menschenwiirde, nur die zu
Art. 22.

Im Ergebnis hat das Gericht der Beschwerde nicht stattgegeben.

¢) In der Entscheidung vom 16.09.20212% entwickelt das Verfassungsgericht seine
Position in der Entscheidung vom 22.05.2018 weiter.

Die Entscheidung betrifft die lebenslange Freiheitsstrafe nach der damaligen
Rechtslage. Konkret ging es um Art. 81 des Strafkodexes, wonach eine vorzeitige
Entlassung aus der Strathaft moglich ist und Art. 82 des Kodexes, wonach eine Mil-
derung des Strafvollzugs moglich ist. Beide Vorschriften enthalten keine Kriterien fiir
diese Vergiinstigungen oder Verfahrensregelungen fiir Entscheidung tiber den konkre-
ten Strafvollzug. Der Beschwerdefiihrer riigte die Verletzung von Art. 28 der Verfas-
sung.

Das Gericht beginnt die Begriindung mit dem {iblichen Verweis auf Art. 3 der Ver-
fassung, wonach der Mensch mit seinen Attributen, darunter Leben und Wiirde, der
hochste Wert im Staate ist. Darauf folgt diese Beschreibung der Menschenwiirde:
,.Der Mensch ist ein Schatz der Natur, aus dem die einem Menschen von Geburt an
innewohnenden, also natiirlichen Rechten und Freiheiten stammen. Die Menschen-
wiirde als Quelle aller Menschenrechte und Freiheiten und deren Grundlage ist einer
der Grundwerte des ukrainischen Verfassungssystems. Aus Artikel 3 der Verfassung
der Ukraine ergibt sich die Pflicht des Staates, den Schutz und die Wahrung der Men-

20 Ipuwyx O., Jlrogceka TigHICTh — OyTTEBO-aKcioNOriHUM (yHIaMeHT npas moauHu. [IpaBo
Vkpainu 2018 Ne 9, c. 14, 24 (Grischtschuk O., Die Menschenwiirde als die wesentliche und
axiologische Grundlage der Menschenrechte. Recht der Ukraine 2018 Nr. 9, S. 14, 24).

21 TI'pumyxk O., Koncruryuiiini ninaocti: @inocodebki ta cy1oBi acrexktu. 2-e Bua., Kuis 2020,
c. 137 (Grischtschuk O., Verfassungswerte: Philosophische und gerichtliche Aspekte, Kyjiw
2020, S. 137); Ukrainische Ubersetzung wesentlicher Ausschnitte des Aufsatzes von G.
Diirig, in: Sammelband zum Seminar, Fn. 1, S. 72 ff., 80.

22 Pimenns Koncrutyniiinoro Cyzmy y crpasi 3a KOHCTUTYLiHHUME ckapramu Kpynxa /[mumpa
Bonooumuposuua mono BianosigHocti Koncturyuii Ykpainu (KOHCTUTYIIITHOCTI) YaCTHHH
nepuroi cratti 81, wactunu nepmroi crarti 82 KpuminansHoro konekcy Ykpainu, Kocmina
Bonooumupa Bonooumuposuua, Menvnuyenxa Onexcanopa Cmenanosuya 100
BianosinHocti Konerutynii Ykpainu (KOHCTHTYLIHHOCTI) yacTHHU nepuoi crtarrti 82
KpuMinanpHOTO KOoZekCy YKpaiHH Ta 3a KOHCTHUTYLifHOIO ckaproio [ocina Bixmopa
leanosuua mono BianoigHocti KonctuTyii Ykpainu (KOHCTUTYLIHHOCTI) YaCTUHU TEPIIOT
crarti 81 KpuMiHaneHOro Koziekcy YKpaiHu (CIipaBa IIpo HEeperisi BHPOKY 0co0i, KapaHiit
Ha JJoBiuHe no30asieHHs Bouii) 16 Bepecus 2021 poxy, Ne 6-p(11)/2021, https://zakon.rada.g
ov.ua/laws/show/v006p710-21#Text. (Entscheidung des Verfassungsgerichts iiber die Ver-
fassungsbeschwerden von Dmytro Volodymyrovych Krupka beziiglich der Vereinbarkeit des
ersten Teils von Artikel 81, des ersten Teils von Artikel 82 des Strafgesetzbuchs der Ukraine,
Kostin Volodymyr Volodymyrovych und Oleksandr Stepanovych Melnychenko tiber die
VerfassungsmaBigkeit des ersten Teils von Artikel 82 des Strafgesetzbuches der Ukraine und
iiber die Verfassungsbeschwerde von Viktor Iwanowitsch Hogin tiber die Verfassungsmafig-
keit des ersten Teils von Artikel 81 des Strafgesetzbuches der Ukraine (Uberpriifung der
Strafe einer zu lebenslanger Haft verurteilten Person) vom 16. September 2021, Nr. 6-p(11)/
2021).
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schenwiirde zu gewdhrleisten. Eine solche Verpflichtung obliegt allen Subjekten der
offentlichen Gewalt*,?® betrifft also auch den Bereich des Strafvollzuges. Zu dieser
Definition ist folgendes anzumerken: In der Entscheidung vom 22.5.2018 ist die Men-
schenwiirde ein Wert, der die ,,verfassungsméafiigen Rechte® pragt. Hier ist die Men-
schenwiirde ein Wert des ,,ukrainischen Verfassungssystems®, also nicht nur der
Grundrechte. Die Grundrechtsberechtigung fiir einen Menschen erst ab seiner Geburt
ist zwar der Standard im ukrainischen Recht,?* der fiir alle Rechte und Freiheiten des
2. Abschnitts behauptet wird. Er ist aber nicht von der Verfassung vorgegeben — im
Gegenteil, diese Grenze wurde bewusst aus dem Entwurf fiir die geltende Verfassung
herausgenommen.?® Die positiven Pflichten des Staates, die das Gericht hier aus
Art. 3 ableitet, hat das Gericht in seiner Entscheidung vom 1.06.2016 (s.0.) entwickelt
und beeinflusst auch diese Entscheidungen.

Der néchste beachtenswerte Abschnitt der Begriindung wird mit diesem Satz ein-
geleitet: ,,Der Beitritt der Ukraine zur europdischen Rechtsordnung im Bereich der
Menschenrechte durch die Ratifizierung der Konvention hat zur Folge, dass die Ein-
fiihrung und Anwendung strafrechtlicher Sanktionen in der nationalen Rechtsordnung
nicht nur nach den nationalen Kriterien der Strafjustiz erfolgen kann.“*® Die Beach-
tung der Rechtsprechung des EGMR ist zwar eine Pflicht des Gerichts, s.0. zweite
Vorbemerkung, doch driickt diese Formulierung einen breiteren Ansatz aus. In der
Folge werden die einschlidgigen Entscheidungen des EGMR und von nationalen Ver-
fassungsgerichten analysiert: des Bundesverfassungsgerichts mit dessen Feststellung
»Bei der Bestimmung der Strafart um des Bestands der Rechtsordnung willen wird
der Titer nicht zum bloflen Objekt der Verbrechensbekdmpfung unter Verletzung sei-
nes verfassungsrechtlich geschiitzten sozialen Wert- und Achtungsanspruchs“?’ fer-
ner Entscheidungen des polnischen Verfassungstribunals, des ruminischen, litaui-
schen?® und ungarischen Verfassungsgerichts. Das ukrainische Verfassungsgericht
zitiert aus diesen Entscheidungen diesen Satz zur Menschenwiirde: ,,Leben und Wiir-
de sind unverduferliche Eigenschafien einer Person und kénnen daher nicht getrennt
voneinander betrachtet werden‘. An dieser Gleichsetzung von Leben und Menschen-
wiirde hidlt das Gericht bis zu seiner Entscheidung vom 20.12.2023 und vom
29.10.2024 fest, dazu unten e) und f). Das Ergebnis dieser Analyse ist, dass eine le-
benslange Freiheitsstrafe nur dann verfassungsmafBig ist, wenn es klare gesetzliche
Mechanismen gibt, nach denen zu {iberpriifen ist, ob ein Verurteilter vorzeitig entlas-
sen werden kann oder muss. Im Weiteren geht das Gericht auf die Funktion der Reso-
zialisierung ein, die im Zusammenhang mit der Menschenwiirde steht. Hier zitiert das
Gericht nochmals das BVerfG mit der Feststellung, dass eine lebenslange Strafe nur

23 Fn. 22, Begriindung 2.1.

24 KonctutyuiiiHe npaBo YkpaiHu: miapydHuk / 3a 3ar. pex. I. M. Crinvko. Xapkis, 2020. C.
355 (Verfassungsrecht der Ukraine, Lehrbuch, Hrsg. .M. Slinko, Charkiv 2020, S. 355).

25 Schloer B., Fn. 1, S. 481 m.w.N.

26 Fn. 12, Begriindung 2.2.

27 BVerfGE 28, 389, 391.

28 The Constitutional Court of the Republic of Lithuania, decision from 29.12.2004, Case No.
8/02-16/..., 1II Nr. 11, URL: https://Irkt.lt/en/court-acts/search/170/tal281/content.
(Englisch).
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dann mit der Menschenwiirde vereinbar sei, wenn eine realistische Chance auf Frei-
heit bestiinde.?’

Das Gericht sieht in der Mdglichkeit, eine Vergiinstigung gnadenhalber zu erhal-
ten, keine realistische Chance auf Freiheit und da das damalige ukrainische Strafvoll-
zugsrecht keine Mechanismen fiir eine Verdnderung der Strafe zugunsten des Haft-
lings vorsah, erklarte das Gericht die Art. 81 und 82 des Kriminalkodexes fiir verfas-
sungswidrig und verpflichtete die Werchowna Rada, diesen verfassungswidrigen Zu-
stand zu beseitigen.

d) Die Entscheidung vom 22.03.202330 betraf die VerfassungsmiBigkeit des Ge-
setzes iiber die Zwangsvollstreckung, im konkreten Fall einer Vollstreckung von
Geldforderungen gegen einen Rentner. Geriigt wurde die Verletzung von Art. 21
(Gleichbehandlung), Art. 28 (Schutz der Menschenwiirde), Art. 46 (Recht auf sozia-
len Schutz), Art. 48 (Recht auf ausreichendes Lebensminimum).

Das Gericht verweist auf seine Entscheidung vom 22.05.2018, wonach der Staat
ein menschenwiirdiges Leben garantieren muss: ,,Das Verfassungsgericht der Ukraine
betonte, dass ,ein zwingender Bestandteil der Menschenwiirde der Zugang einer Per-
son zu sozialen Mindestleistungen ist, die ihr einen ausreichenden und wiirdevollen
Lebensstandard erméglichen ‘3! Das Gericht wiederholt dann die Definition der
Menschenwiirde aus der Entscheidung vom 22.05.2018 (s.o. 3.).

Als nichstes geht das Gericht auf das Sozialstaatsprinzip ein. Fiir die Realisierung
des in Art. 46 verankerten Sozialstaatsprinzips sei die Menschenwiirde der Dreh- und
Angelpunkt. Daraus folge, dass der Staat vor Armut schiitzen muss und ein Minimum
an Versorgung vorhalten, um ein menschenwiirdiges Leben zu gewéhrleisten. Dann
verweist das Gericht auf seine Entscheidung vom 1.06.2016 (s.0.), worin es die positi-
ve Schutzpflicht des Staates und die negative Pflicht zum Unterlassen von Grund-
rechtsverletzungen herausgearbeitet hat.

Im Weiteren geht das Gericht auf umfangreich europdische und internationale
Standards und die Rechtsprechung von nationalen Verfassungsgerichten, z.B.
BVerfGE 142, 353 ff. (Gewdhrung von Grundsicherung) ein. Im Ergebnis sind die an-
gefochtenen Regelungen verfassungswidrig, da der Staat nicht seiner Pflicht geniigt

29 BVerfG Urteil vom 21.6.1977, BVerfGE 45, 187.

30 Pimenns Koncruryniitnoro Cyny YkpaiHu y copaBi 3a KOHCTHTYLIHHOIO CKapror

Jlazypenxa leops Onexcandposuuva mono sianosignocti Kouctutynii Ykpainu
(KOHCTHTYLIHHOCTI) NPUMHKCIB ab3alliB Y€TBEPTOro, I1’ATOr0 YacTUHM Apyroi crarti 70
3akony Yxpainu ,,IIpo BUKOHaBUE IpOBaIKEHHA ", a03aLliB TPETHOT0, YCTBEPTOrO YACTUHU
npyroi crarti 50 3akony Ykpainu ,,IIpo 3araibHO00OB’sI3KOBE Jep)KaBHE MEHCiHHE
CTpaxyBaHHs"
(11010 TapaHTOBAHOCTI MEHCI, 0 € OCHOBHHM JDKEpPEJIOM ICHYBaHHS, HE HHXKUE
MPOKUTKOBOTO MiHiMyMy) 22 Oepesnst 2023 poxy Ne 3-p(11)/2023, https://zakon.rada.gov.u
a/laws/show/v003p710-23#Text (Die Entscheidung des Verfassungsgerichts der Ukraine im
Fall der Verfassungsbeschwerde von lhor Oleksandrovych Lasurenko beziiglich der Verfas-
sungsmafBigkeit der Bestimmungen der Absitze vier und fiinf des zweiten Teils von Artikel
70 des Gesetzes der Ukraine ,,Uber das Vollstreckungsverfahren®, Absitze 3 und 4 des 2. Teils
von Artikel 50 des Gesetzes der Ukraine ,,Uber die obligatorische staatliche Rentenversiche-
rung” (in Bezug auf die garantierte Rente, die die Hauptquelle des Lebensunterhalts darstellt
und nicht unter dem Existenzminimum liegt) 22. Mérz 2023 Nr. 3-p(11)/2023).

31 Fn. 30, Begriindung 2.2.
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hat, Grundrechtsverletzungen vorzubeugen: ,,Ein Verstof3 des Staates gegen seine po-
sitive Verpflichtung zur Gewdhrleistung eines Mindestsozialschutzes fiir eine Person
gemdfs den Bestimmungen des dritten Teils Artikel 46 der Verfassung der Ukraine, ein
Verstofs, der die Menschenwiirde als absoluten Wert leugnet, ... verstofit daher gegen
Artikel 1, 3, 8, 21, 28, 46, 48 der Verfassung der Ukraine.“3?

€) Die Entscheidung vom 20.12.202333 betraf die Verfassungsmifigkeit des
Art. 111 Teil 1 des Strafvollzugskodexes. Hiernach konnte Strafgefangenen ein Kurz-
besuch bei seiner Verwandtschaft gewdhrt werden, wenn dort eine verwandte Person
schwer erkrankt war oder ein Todesfall vorlag. Diese Erleichterung des Vollzugs be-
trifft aber nur solche Strafgefangene, die im leichten Strafvollzug untergebracht sind.
Der Beschwerdefiihrer riigte die Verletzung von Art. 3 Teil 2, Art. 9 Teil 1, Art. 23,
Art. 24 Teil 2, Art. 28 Teil 1, 2, Art. 51 da ihm ein solcher Kurzbesuch verweigert
wurde, obwohl er schon 24 Jahre einsitzt und eine gute Beurteilung habe. Seine Ver-
suche, die Erlaubnis gerichtlich zu erstreiten waren in allen Instanzen erfolglos.

Das Gericht verweist auf seine Entscheidung vom 16.09.2021 (s.0.3.), worin
es festgestellt hat, dass die Menschenwiirde ein absoluter Wert im européischen
Rechtskreis ist, ferner auf seine Entscheidung vom 22.05.2018 (s.o. 2.), wonach die
Menschenwiirde ein absoluter Wert sei, den jeder Mensch beanspruchen kann, also
auch ein verurteilter Schwerverbrecher. Die Menschenwiirde stellt ein unverduf3erli-
ches Recht dar: ,,Die Menschenwiirde ist ein absoluter Wert, der jedem Menschen
innewohnt, auch wenn er wegen besonders schwerer Verbrechen verurteilt wurde,; Die
Menschenwiirde kann von niemandem und unter keinen Umstinden eingeschrdnkt
oder geleugnet werden “>* Die Menschenwiirde wird also nicht mehr mit dem Recht
auf Leben auf eine Stufe gestellt, sondern kann nicht eingeschrénkt werden.

Weiter wiederholt das Gericht seine Position aus der Entscheidung vom 1.06.2016
(s.0.) zu den beiden Pflichten des Staates, Rechtsverletzungen zu unterlassen und da-
fiir zu sorgen, dass solche nicht eintreten.’® Das Recht auf Unverletzlichkeit des Fa-
milienlebens i.V.m. der Menschenwiirde gibt jedem — auch dem verurteilten Straftiter
— das Recht, sich als Personlichkeit zu fiihlen, die psychologische Bediirfnisse hat,
insbes. bei schwerer Krankheit oder Tod naher Verwandter.’® Im néchsten Abschnitt
der Begriindung zieht das Gericht entsprechende Entscheidungen nationaler Verfas-
sungsgerichte aus der EU heran, das Urteil des BVerfG zur lebenslangen Freiheitsstra-

32 Fn. 30, Begriindung 6.1.

33 Pimenns Koncruryniitnoro Cyny YkpaiHu y cmpaBi 3a KOHCTUTYLIHHOIO CKapror
Jlyarcuneyvkozo Anamonis Onexcanoposuua mono BianosigHocti Koneruryuii Ykpainu
(KOHCTHTYNIHHOCTI) OKpEeMHX NPHNUCIB dacTHHU mepmoi cratti 111 KpuminansHO-
BHUKOHABYOT'0 KOAEKCY YKpaiHH (11010 OCOOUCTOrO i CIMEHHOT0 JKUTTSI 0COOH, 3aCyIIKEHOT
10 oBigHOro rnozoasieHHs Boii) 20 rpyans 2023 poky Ne 11-p(11)/2023. URL: https://zak
on.rada.gov.ua/laws/show/v011p710-23#Text. (Entscheidung des Verfassungsgerichts der
Ukraine iiber die Verfassungsbeschwerde von Anatoliy Oleksandrovich Luzhynetsky beziig-
lich der VerfassungsméBigkeit einiger Bestimmungen des ersten Teils von Artikel 111 des
Strafvollzugsgesetzbuchs der Ukraine (in Bezug auf das personliche und Familienleben einer
zu lebenslangen Haft verurteilten Person) vom 20. Dezember 2023 Nr. 11 -p(11)/2023).

34 Fn. 33, Begriindung 2.2.1.

35 Fn. 33, Begriindung 2.2.1.

36 Fn. 33, Begriindung 2.3.1.
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fe37 und des lettischen Verfassungsgerichts ,,Short term leave of a detention facility in
case of a death of a relative>® Da die Versagung eines Besuchs einen Eingriff in das
Recht auf Familienleben darstellt, priift das Gericht die VerhéltnisméBigkeit der ge-
setzlichen Voraussetzungen der Versagung mit dem Ergebnis, dass die Regelung nicht
verhéltnisméBig ist. Im Ergebnis stellt das Gericht fest, dass der Staat nicht seine
Pflicht erfiillt, die Stellung der Strafgefangenen hinsichtlich der Familienbesuche zu
regeln, daher versto3t der Art. 111 Teil 1 des Kodexes gegen Art. 3, 8, 21, 23, 24, 28,
32, 64 der Verfassung. Hier wird die Werchowna Rada nicht nur verpflichtet, den ver-
fassungswidrigen Zustand zu beseitigen, das Gericht setzt dafiir nach Art. 973 des
Gesetzes liber das Verfassungsgericht eine Frist von drei Monaten; die Fristsetzung
muss nicht begriindet werden.

f) Die Entscheidung vom 29. 10. 2024 erging auf die Vorlage des Obersten Ge-
richts nach Art. 150. Das Oberste Gericht lieB den Art. 75 Teil 4 des Familienkodexes
auf seine VerfassungsmaBigkeit {iberpriiften. Die Regelung betraf die Unterhalts-
pflichten zwischen den Ehepartnern. Zur Menschenwiirde stellt das Gericht fest, dass
sie die Grundlage, die Quelle aller Rechte und Freiheiten und der grundlegende Wert
im ukrainischen Verfassungssystem sei; aus Art. 3 flieBe die Pflicht des Staates, die
Menschenwiirde zu schiitzen und zu verteidigen.*® Damit folgt das Gericht seiner bis-
herigen Rechtsprechung. Dann stellt das Gericht fest, ,,dass die Menschenwiirde ein
absoluter Wert eines jeden Menschen sei, sie kann unter keinen Umstinden be-
schriinkt werden*' Das Gericht setzt in dieser Entscheidung die Menschenwiirde
nicht mehr dem Recht auf Leben gleich (siehe oben II.1.a), b) und c¢)), das ja einge-
schrankt werden kann, sondern betont, dass die Menschenwiirde unverletzlich ist, also
nicht eingeschrinkt werden kann. Das bedeutet, die Auffassung des Gerichts zur
Menschenwiirde in der Entscheidung vom 20.12.2023 ist die jetzt mafigebliche Auf-
fassung von der Menschenwiirde im ukrainischen Verfassungsrecht.

37 Entscheidung vom 8.11.2006, BvR 578/02, 796/02, https://www.bundesverfassungsgericht.
de/SharedDocs/Entscheidungen/DE/2006/11/rs20061108 2bvr057802.html?nn=68080.

38 The Constitutional Court of the Republic of Latvia, judgement on behalf of the Republic of
Latvia in Riga, onl5 January 2021 in the Case N0.2020-21-01, Nr. 9.2 ff. https://www.satv.
tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.lv/wp-content/uploads/2020/
04/2020-21-01_Judgment.pdf#search=prison (Englisch).

39 Law of Ukraine on the Constitutional Court of Ukraine, Fn. 6.

40 Pimenns Koncruryniiinoro Cyny YkpaiHu y cmpaBi 3a KOHCTUTYUIHHUM HOJaHHSIM
Bepxosnoro Cyny npo Bignosianicte KoHcTuTyii YKpaiHi 4aCTHHU Y€TBEpPTOi cTaTTi 75
CimeitHoro konekcy Yxpainu Bix 29 sxoBTHs 2024 Ne 1-p/2024, mot. wact. 2.2, 2.6. https://
zakon.rada.gov.ua/laws/show/va01p710-24#Text. (Entscheidung des Verfassungsgerichts der
Ukraine im Verfahren tiber die verfassungsrechtliche Vorlage des Obersten Gerichtshofs zur
Vereinbarkeit des vierten Teils des Artikels 75 des Familiengesetzbuchs der Ukraine mit der
Verfassung der Ukraine vom 29. Oktober 2024 Nr. 1-1/2024, Begriindung 2.2, 2.6).

41 Entscheidung des Verfassungsgerichts Fn. 40, Begriindung 2.6.
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2. Weitere Entscheidungen, in denen die Menschenwiirde genannt wird

a) In der Entscheidung vom 11.10.2018* ging es um die VerfassungsmiBigkeit der
Art. 8 Teil 2 und Art. 16 Teil 4 des Gesetzes liber Biirgerbegehren, wonach geschifts-
unfdhige Personen keine Eingaben machen diirfen. Das Gericht verweist auf die Men-
schenwiirde nur knapp im Zusammenhang mit Art. 3 der Verfassung und im Ubrigen
auf die Entscheidungen vom 29.12.1999 und 24.04.2018, s.o. 1.a), worin das Gericht
die positive Schutzpflicht betont, die es in seiner Entscheidung von 2016 konkretisiert
hat, s.0. Vorbemerkung. Das Gericht tibernimmt lediglich die damals vorhandenen
Positionen des Gerichts zur Menschenwiirde und fiigt keine weiteren hinzu.

b) In den Entscheidungen vom 7.11.2018% und 8.06.2022* und ging es um
ein Gesetz zur Sozialpolitik und um eine strafprozessuale Regelung fiir juristische
Personen. In diesen Entscheidungen wird die Menschenwiirde nur genannt, aber nicht
thematisiert und hat fiir die Entscheidungen keine Bedeutung.

c¢) Im Beschluss vom 14.11.2023% ging es um die Auslegung der Worte ,,rigui
ymoBu xuTT“ (wiirdige Lebensbedingungen), ,,mocrarthiii piBeHb kHUTTSA (ausrei-

42 Pimenns Koncruryniitnoro Cyny YkpaiHu y crpaBi 3a KOHCTUTYLUIHHUM IOJAaHHSAM
VnosHoBaxxeHoro BepxoBHoi Panu Ykpainu 3 mpaB JIOAMHM 100 BiJMOBIJHOCTI
Koncrurynii Ykpainu (KOHCTUTYLIHHOCTI) OKpEMHUX TOJIOKEHb YaCTHHH APYToi cTaTTi §,
JIpyroro peueHHs 4YacTUHHM ueTBepToi cTaTTi 16 3akony Ykpainm ,IIpo 3BepHeHH:
rpoMaJistH* (CIIpaBa Ipo 3BEpPHEHHS 0Ci0, BU3HAHUX Cy0M Hexie3gaTHuMHE) 11 sxoBTHS 2018
poky Ne 8-p/2018, https://zakon.rada.gov.ua/laws/show/v008p710-18#Text. (Entscheidung
des Verfassungsgerichts der Ukraine in diesem Fall auf der Grundlage der verfassungsrecht-
lichen Vorlage des Kommissars fiir Menschenrechte der Werchowna Rada der Ukraine
beziiglich der Ubereinstimmung bestimmter Bestimmungen des zweiten Teils von Artikel 8
mit der Verfassung der Ukraine (VerfassungsmiBigkeit). zweiter Satz des vierten Teils von
Artikel 16 des Gesetzes der Ukraine ,,Uber Anliegen von Biirgern* (Fall von Anliegen von
Personen, die vom Gericht als geschéftsunfihig anerkannt wurden) 11. Oktober 2018
Nr. 8/2018).

43 Pimenus Koncruryuiitnoro Cyny Ykpainu y crpaBi 3a KOHCTHTYLIHHHM mogaHHsIM 50
HapoOJHUX JenyTtariB  Ykpaiuum moxo BignoBigHocti Kouctutynii  Ykpainu
(KOHCTUTYLIHHOCTI) MoJIoKeHb MyHKTY 7 po3ainy Il 3akony Ykpainu ,,[Ipo 3amobiranus
(iHaHCOBOI KaTaCTPO(U Ta CTBOPEHHS MEPELYMOB JUIS eKOHOMIYHOTO 3pOCTaHHS B YKpaiHi®
7 nucronana 2018 poxy Ne 9-p/2018, https://zakon.rada.gov.ua/laws/show/v009p710-18#
Text (Entscheidung des Verfassungsgerichts der Ukraine auf Antrag von 50 Volksabgeord-
neten der Ukraine beziiglich der VerfassungsmaBigkeit der Bestimmungen von Abschnitt 7
von Kapitel IT des Gesetzes der Ukraine ,,Uber die Verhiitung einer Finanzkatastrophe und
die Schaffung von Voraussetzungen fiir das Wirtschaftswachstum in der Ukraine 7. November
2018 Nr. 9/2018).

44 Pimenns Koncruryniitnoro Cyny YkpaiHH y cIIpaBi 32 KOHCTHTYLIIHHOIO CKaproo Kpomioka
Onekcandpa  Bonooumuposuua 1mono BianmoinHocti Koncrutyuii  Ykpainu
(koHCTHTYLIHHOCTI) MyHKTY 4 yacTHHH nepuioi crarti 284 KpuMiHaiIbHOTro IpoLecyaabHOro
Koziekcy YKpainu (crpasa oo npesyminii HeunyBatocti) 8 uepBHst 2022 poxy Ne 3-p(1I)/
2022, https://zakon.rada.gov.ua/laws/show/v003p710-22#Text (Entscheidung des Verfas-
sungsgerichts der Ukraine auf die Verfassungsbeschwerde von Oleksandr Volodymyrovych
Krotyuk iiber die VerfassungsméaBigkeit von Artikel 284 Absatz 4 des ersten Teils der
Strafprozessordnung der Ukraine (Fall beziiglich der Unschuldsvermutung) 8. Juni 2022
Nr. 3-p(11)/2022).

45 VYxsana KoncruryniiiHoro Cyny YKpainu 1po 3aKpHUTTsl KOHCTUTYLIHHOTO POBAJUKEHHS Y
CIIpaBi 3a KOHCTUTYLIHHUM HOJaHHAM 142 HapOmHHX JAemyTaTiB YKpaiHH moa0 odimiiHoro
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chende Lebensbedingungen) und ,,npoxxutkoBuii Minimym* (Existenzminimum) in der
Praambel zur Verfassung und in den Art. 3, 13, 17. Die Abgeordneten beanstandeten,
dass diese Begriffe uneinheitlich ausgelegt wiirden. Das Gericht lehnte den Antrag
von Abgeordneten der Werchowna Rada ab, da er nicht die Anforderungen nach dem
Gesetz lber das Verfassungsgericht der Ukraine erfiillte; sie hétten keine konkreten
unterschiedlichen Auslegungen dieser Begriffe nachgewiesen. In seinem Sondervo-
tum kritisiert O. Ilepsomaiicokuii den Beschluss, da das Gericht die Anforderungen an
diesen Antrag zu streng gesehen habe, was angesichts des Inhalts des Antrages, den
Begriff ,,menschenwiirdigen Lebensbedingungen* und das ,,Menschenwiirdige zu
kldren eine falsche Gewichtung von formalen Anforderungen gegeniiber dem wichti-
gen Thema sei.

d) In der Entscheidung vom 26.02.2024% ging es um die Beschwerde gegen
die Regelung beziiglich der Weiterfiihrung eines verfassungsgerichtlichen Verfahrens
wegen Rufschiddigung durch die Witwe eines wihrend des Verfahrens verstorbenen
Richters. Die Beschwerde richtete sich gegen Vorschriften des Richtergesetzes und
des Gesetzes iiber den obersten Richterrat, in denen die schriftliche Priifung der Rich-
ter und die Anfechtung der Entscheidungen des obersten Richterrates iiber die Zulas-
sung zum Richteramt geregelt ist. Der Richter war durch die Prifung gefallen und
hatte gegen die Entscheidung geklagt. Letztendlich erhob er Verfassungsbeschwerde,
verstarb aber wihrend des Verfahrens. Die Witwe flihrte das Verfahren fort und berief
sich u.a. auf das Recht auf Achtung der Menschenwiirde, denn die Entscheidung
des obersten Richterrates, ihren Gatten nicht im Amt zu lassen, habe seine Wiirde
und Reputation verletzt. Hier wird die Menschenwiirde in ihrer Verbindung mit der
beruflichen (wie privaten Ehre) gesehen, was lange Zeit die iibliche Sichtweise der
Menschenwiirde war.

TUIyMadeHHs] OKPEMOT0 IPUIHNCY ab3aly detBeproro npeamOyin Koncrurynii Ykpainn 14
mucronana 2023 poky Ne 17-yn/2023, https://zakon.rada.gov.ua/laws/show/vb17u710-23#
Text. (Beschluss des Verfassungsgerichts der Ukraine iiber die Einstellung des Verfahrens
auf Antrag von 142 Volksabgeordneten der Ukraine beziiglich der offiziellen Auslegung
einer Bestimmung des vierten Absatzes der Praambel der Verfassung der Ukraine vom
14. November, 2023 Nr. 17-up/2023).

46 VYxsana KoncruryuiitHoro Cyay YkpaiHu 1po 3aKpUTTSI KOHCTUTYIIITHOTO MTPOBAIKCHHS Y
CIpaBi 3a KOHCTUTYLIHHOIO ckaproto Mamunnuxosa Oneea @edoposuta MO0 BiIOBIAHOCTI
Konctutynii Ykpaiuu (KOHCTUTYLIHHOCTI) YaCTHH MepIloi, Apyroi, n’sToi crarti 83, ab3aiy
NepIIOro YaCTUHHU JAPYTol, YACTHHHU AecATol cTarTi 85, ab3ally mepIoro 4acTHHH HepuIoi,
YaCTHHH TpeThoi cTarTi 88 3axony Ykpainu ,,IIpo cygoyctpiit i ctaTyc cyaniB® Big 2 yepBHA
2016 poxy Ne 1402-VIII, yactunu apyroi crarti 57, nynkry 12 po3ainy I ,,[Ipukinuesi ta
nepexiHi nonoxxeHHs 3akoHy Ykpainu ,,[Ipo Buury paxy npasocymmsa Bix 21 rpynas 2016
poky Ne 1798-VIII 26 sotoro 2024 poxy Ne 14-y(11)/2024, https://zakon.rada.gov.ua/laws/
show/v014u710-24#Text (Beschluss des Verfassungsgerichts der Ukraine {iber die Einstel-
lung des Verfahrens im Fall der Verfassungsbeschwerde von Malynnikov Oleg Fedorovych
beziiglich Verfassungsmafigkeit des ersten, zweiten und fiinften Teils von Artikel 83, Absatz
1 zweiter Teil, zehnter Teil von Artikel 85, erster Absatz des ersten Teils, Teil des dritten
Artikels 88 des Gesetzes der Ukraine ,,Uber die Justiz und den Status der Richter* vom 2. Juni
2016 Nr. 1402-VIII, Teil zwei von Artikel 57, Klausel 12 von Abschnitt III ,,Schluss- und
Ubergangsbestimmungen® des Gesetzes der Ukraine ,,Uber den Hohen Justizrat vom
21. Dezember 2016 Nr. 1798-VIII 26. Februar 2024 Nr. 14-u(11)/2024).

47 Schloer B., Fn. 1, S. 487 f.
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Das Gericht zieht wieder intensiv die Rechtsprechung des EGMR und nationa-
ler europdischer Verfassungsgerichte zur Frage der Rechtsnachfolge im verfassungs-
gerichtlichen Verfahren heran. In diesen Entscheidungen wird die Fortfiihrung des
verfassungsgerichtlichen (oder EGMR-Verfahren) nur in engen Ausnahmen zugelas-
sen. Dabei wird eine Entscheidung des BVerfG von 2019 herangezogen, in der das
BVerfG mit diesem Satz zitiert: ,,Eine Rechtsnachfolge im Verfassungsbeschwerde-
verfahren kommt grundsdtzlich nicht in Betracht, weil diese Verfahrensart regelmdfig
der Durchsetzung hochstpersonlicher Rechte dient. Ausnahmen sind im Hinblick auf
solche Riigen zugelassen worden, die der Rechtsnachfolger im eigenen Interesse
geltend machen kann“*® Das Gericht lehnte die Rechtsnachfolge durch die Witwe
im Verfahren ab, da das Recht der Menschenwiirde untrennbar mit der Person des
Verstorbenen verbunden sei.

Zu dieser Entscheidung liegt ein Sondervotum von B. [opodosenxo vor: Neben
der nach seiner Auffassung fehlerhaften Anwendung der Geschiftsordnung des Ver-
fassungsgerichts hat das Gericht seiner Meinung nach die Bedeutung der Menschen-
wiirde verkannt und nicht ausreichend gewtirdigt. Er weist auf die Mephisto-Entschei-
dung des BVerfG hin, wonach die Menschenwiirde auch nach dem Tod zu schiitzen
ist.4

e) In der Entscheidung vom 19.06.2024° hatte das Gericht iiber den Art. 176
StGB zu befinden, wonach bei bestimmten, im Zusammenhang mit der Kriegssituati-
on stehenden Delikten automatisch U-Haft angeordnet wird. Das verletzt nach An-
sicht des Beschwerdefiihrers die Art.3 Teil 2 (Schutz der Rechte ist Aufgabe des
Staates), Art. 8 Teile 1, 2 (die Verfassung hat den hochsten Rang und gilt unmittelbar),
Art. 24 Teil 1 (Gleichheitssatz), Art. 22 Teil 3 (Keine Minderung bestehender Rechte
bei Annahme neuer Gesetze), Art. 24 Teil 1 (Gleichbehandlung), Art. 28 (Schutz der
Menschenwiirde), Art.29 Teile 1, 2 (kein willkiirlicher Freiheitsentzug), Art.55
(Rechtsschutzgarantie). Der Schwerpunkt der Begriindung der Entscheidung liegt auf
dem Recht auf Freiheit und gerichtlichen Rechtsschutz, die Menschenwiirde wird nur
in dem Zusammenhang erwihnt, dass die personliche Freiheit essenziell fiir die Men-
schenwiirde sei. Das Gericht erachtete die Regelung des StGB fiir verfassungsmafig.

f) In der Entscheidung vom 18.07.2024 war Art. 615 des Strafprozesskodexes Ge-
genstand der verfassungsgerichtlichen Uberpriifung.’! Die Menschenwiirde spielt in

48 BVerfG, Beschluss vom 11. November 2019 - 2 BvR 82/19 -, Rn. 1-5, https://www.bverfg.
de/e/rk20191111 2bvr008219.html.

49 BVerfGE 30, 173, 194.

50 Pimenns Koncrutyniiinoro Cyay y crpaBi 3a KOHCTUTYUIHHUME ckapramu buuxosa Cepeis
Anopiiiosuya, bas Anamonis Anamonitiosuua mono BinnosinHocti Konerurynii Yxpainu
(KOHCTHTYLIHHOCTI) YacTHHU 110cTOT cTaTTi 176 KpuMiHaIbHOTO NpOIecyaibHOro KOACKCY
VYxpainu, 19 uepsrs 2024 poxy Ne 7-p(11)/2024, https://zakon.rada.gov.ua/laws/show/v007
p710-24#Text. (Entscheidung des Verfassungsgerichts auf die Verfassungsbeschwerden von
Serhiy Andriyovych Bychkov und Anatoly Anatoliyovych Bai beziiglich der Verfassungsma-
Bigkeit des sechsten Teils von Artikel 176 der Strafprozessordnung der Ukraine vom 19. Juni.
2024 Nr. 7-p(I1)/2024).

51 Pimenns KoncrutymiitHoro Cyny y clipaBi 3a KOHCTHTYLIHHIMH ckapramul Ouiwenka Pyciana
Inniua, aspunoxa [uumpa Muxaiinosuya mono BianosigHocti Konerutyuii Ykpainu
(KOHCTUTYLIHHOCTI) YaCTHHU IIOCTOT cTaTTi 615 KpuMiHaibHOTO NpOoIecyalbHOro KOAEKCY
VYkpainu (cmpaBa Ipo rapasTii cy0BOTO KOHTPOJIO 3a JAOTPUMAHHSM IIpaB 0ci0, SKUX
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der Entscheidung keine Rolle, sie wird aber in der abweichenden Meinung des Rich-
ters Wasil Lemak (Bacun Jlemax) thematisiert. Er argumentiert auf der Basis der Ent-
scheidung vom 22.05.2018, wonach die Menschenwiirde ein Recht und ein verfas-
sungsrechtlicher Wert ist und dass die Menschenwiirde nicht eingeschrankt werden
kann. Jede Person sei Triger der Menschenwiirde, daher werde durch den Umgang
mit Verddchtigen nach Art. 615 Teil 6 diese zum Objekt degradiert, damit deren Men-
schenwiirde verletzt.>?

II. Entwicklung in der Literatur

Hinsichtlich der Fachliteratur ist auf die Zeitschrift ,,Recht der Ukraine‘ hinzuweisen,
die im Heft 9 des Jahrgangs 2018 sechs grofle Beitrige zum Thema ,,Menschen-
wiirde® verdffentlichte: Den Aufsatz von O. Grischtschuk, Die Menschenwiirde —
Die ethischen und axiologischen Grundlagen der Menschenrechte,’? von St. Schewt-
schuk, Die Menschenwiirde im System der Verfassungswerte,’* von O. Bodiannikov,
Genealogie des Konzepts der Menschenwiirde im Verfassungsrecht,> V. Schischkin,
Das absolute Recht auf Menschenwiirde (Positionen des Bundesverfassungsgerichts
der Bundesrepublik Deutschland),’® Klimowitsch O., Aktuelle Tendenzen des Ver-
fassungsrechts der USA hinsichtlich des Schutzes der Privatsphiare und der Men-

yYTpUMYIOTb iz BapToro) 18 nunns 2024 poky Ne 8-p(11)/2024, https://zakon.rada.gov.ua/la
ws/show/v008p710-24#Text. (Entscheidung des Verfassungsgerichts im Verfahren {iber
Verfassungsbeschwerden von Onishchenko Ruslan Ilyich und Gavrylyuk Dmytro
Mykhailovych beziiglich der Vereinbarkeit von Teil 6 des Artikels 615 der Strafprozessord-
nung der Ukraine mit der Verfassung der Ukraine (Verfahren tiber Garantien der gerichtli-
chen Kontrolle) tiber die Wahrung der Rechte von inhaftierten Personen) 18. Juli 2024
Nr. 8-p(11)/2024).

52 Okxpema mymka (361xHa) cynni Korcturyniiinoro Cyny Yxpainu Bacuns Jlemaxa CTOCOBHO
Pimtenns Koncruryuiitnoro Cyny Ykpainu y crpaBi 3a KOHCTUTYLIHHUMH CKapraMu
Oniwenxa Pycnana Inniva, Taspunioka [mumpa Muxaiinosuua mono BiANOBITHOCTI
Koucruryuii Ykpainu (KOHCTUTYHIHHOCTI) YacTUHH mocTol ctatTi 615 KpuMinaibHOro
MpoIeCyalbHOTO KojAekcy YkpaiHM (cmpaBa Ipo TapaHTii CyZOBOTO KOHTPOIIO 32
JOTPUMAaHHSM TIpaB 0ci0, IKUX yTPUMYIOTb I BapToro) https://zakon.rada.gov.ua/laws/sh
ow/na08d710-24#n2 (abweichendes Sondervotum des Richters des Verfassungsgerichts der
Ukraine Vasyl Lemak zur Entscheidung des Verfassungsgerichts der Ukraine im Verfahren
tiber Verfassungsbeschwerden von Onishchenko Ruslan Ilyich und Havrylyuk Dmytro
Mykhailovych beziiglich der Vereinbarkeit von Teil 6 des Artikels 615 der Strafprozessord-
nung der Ukrainemit der Verfassung der Ukraine (Fall iiber Garantien der gerichtlichen
Kontrolle iiber die Einhaltung der Rechte inhaftierter Personen).

53 I'puwyx O., Fn. 20.

54 leguyx Cm., JIronchKa TiHICTh Y CUCTEMI KOHCTUTYLIHHUX HiHHOCTEH. [IpaBo Ykpainu
2018 Ne 9 c. 29-40.

55 Boosinuixos O., I'eHeanoris MOHATTS JHOACHKOI TAHOCTI y KOHCTUTYIiiTHOMY TipaBi. [IpaBo
Vkpaian 2018 Ne 9, c. 41-56.

56 MHluwxkin B, AOCONIOTHICTH mpaBa JIOACHKOI rigHocTi (mo3uuii PenepanbHOTO
Kouncruryuiiinoro Cyny ®eneparusnoi Pecriy6miku Himeuunna). IIpaBo Ykpainu 2018
Ne 9, c. 57-75.
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schenwiirde’” und von Grischtschuk V., Soziale Konditionierung des Schutzes durch
Strafrecht und des Schutzes der Menschenwiirde in der Ukraine.*® Der Aufsatz von
O. Grischtschuk basiert auf ihrer Habilitation, inzwischen ist sie Richterin am Ver-
fassungsgericht, St. Schewtschuk war damals Président des Verfassungsgerichts, O.
Bodiannikov ist Berater der OSZE, V. Schischkin war Richter am Verfassungsgericht
und V. Grischtschuk ist ein einflussreicher Hochschullehrer — also Personen von
wissenschaftlicher Autoritit und Einfluss auf Theorie und Praxis.

Eine interessante Veroffentlichung legte 2022 das von R. Melnyk geleitete Auto-
renkollektiv vor: Die rechtsvergleichende Darstellung der deutschen und ukrainischen
Grundrechtslehre.? Hintergrund dieses von der ukrainischen Regierung gefdrderten
Projekts war die defizitdre ukrainische Grundrechtslehre, das oben geschilderte Prob-
lem der Grundrechtsberechtigung des ungeborenen Lebens ist ein Beispiel. Diese Ver-
offentlichung enthélt auch eine rechtsvergleichende Darstellung der Menschenwiirde
im ukrainischen und deutschen Recht und ist die griindlichste, die derzeit vorliegt,
sie umfasst 129 Seiten. Zu den Autoren gehdren u.a. die schon erwéhnte O. Grischt-
schuk, ferner R. Melnyk, damals Direktor des Zentrums des deutschen Rechts an
der Taras-Schewtschenko-Universitdt und mehrere ukrainische Verfassungsrechtler.
Vergleicht man das Inhaltsverzeichnis dieses Abschnitts mit der Monographie (Habi-
litation) von O. Grischtschuk, so erkennt man ihren Einfluss auf dieses Kapitel.

Zunichst stellt das Autorenkollektiv fest, dass es im ukrainischen Recht keine ein-
heitliche Auffassung des Begriffes der Menschenwiirde gibt; das ist erklérlich, denn
die Monographie ging am 1.2.2022 in den Druck, konnte daher die Entwicklung der
Verfassungsrechtsprechung nur in ihren Anfingen einbeziehen; in der Literatur hat
sich seit der Untersuchung von 2017 also nichts gedndert.®® Danach folgen theoreti-
sche Herangehensweisen an das Verstindnis der Menschenwiirde, hier wird zum ers-
ten Mal die Objekttheorie von G. Diirig angesprochen (spiter umfassend). Bei der
Behandlung der gesetzlichen Regelungen der Menschenwiirde im ukrainischen Recht
geht das Team auf den prinatalen und postmortalen Schutz der Menschenwiirde mit
Beispielen aus der Rechtsprechung des BVerfG ein,®! was spiter im Zusammenhang
mit der Grundrechtsberechtigung vertieft wird.®> Diese Aspekte der Grundrechtsbe-
rechtigung sind fiir die ukrainische Rechtswissenschaft ungewohnlich, das wurde
oben schon erwihnt; die Monographie hat mit diesen Ausfiihrungen noch weitere,
derzeit noch unscharf gezeichnete Themen im ukrainischen Verfassungsrecht anhand

57 Kaumosuu O., CydacHi TenaeHuii koncruryuiitnoro npasa CIIA 3 orunsngy mpaBa Ha
IIPUBATHICTH Ta rifHicTh. [IpaBo Ykpainu 2018 Ne 9, c. 76 — 97 (Klimowitsch O., Aktuelle
Tendenzen des Verfassungsrechts der USA hinsichtlich des Schutzes der Privatsphére und
der Menschenwiirde, Recht der Ukraine 2018 Nr. 9, S. 76 - 96).

58 I'puwyk B., CouianbHa 3yMOBJIEHICTh KPUMIHAIBHO-TIPABOBOT OXOPOHH 1 3aXMCTY TiIHOCTI
monuuu B Ykpaiui. [IpaBo YVkpainu 2018 Ne 9, ¢. 98 — 108 (Grischtschuk V., Soziale
Konditionierung des Strafrechtsschutzes und des Schutzes der Menschenwiirde in der
Ukraine, Recht der Ukraine Nr. 9, S. 98 - 108).

59 OcHOBHI IpaBa JTIOAWHU: HIMEIBKO-yKpPaiHCHKUH NpaBOBUM BuMip: MOHOrpadis / 3a pex.
Menvrura P. C. — Opneca 2022. — 404 c. (Grundlegende Menschenrechte: die deutsch-ukrai-
nische Rechtsdimension: Monographie / herausgegeben von Melnyk R. S., 2022. - 404 S.).

60 Schloer B.,Fn. 1, S. 489 ff.

61 Fn.59,S.49{f.

62 Fn.59,S.157ff,, 168 ff.
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der Rechtsprechung des BVerfG behandelt. Es folgt der Abschnitt mit der Rechtspre-
chung des BVerfG zur Menschenwiirde. Hier wird ausfiihrlich die Objekttheorie dar-
gestellt, auch mit dem Zitat, dass man die Menschenwiirde nicht zur kleinen Miinze
missbrauchen darf.®3 Es folgen einzelne Aspekte des ukrainischen Verfassungsrechts,
die im Zusammenhang mit der Menschenwiirde stehen. Die Autoren legen ihre Ausle-
gung des Art. 21 der Verfassung dar; hier decken sich deren Auffassung aus dem Jahr
2022 mit der Rechtsprechung des Verfassungsgerichts bis heute.

Wie eingangs geschrieben, enthélt diese Monographie eine der ganz wenigen
umfassenden Darstellungen zur Menschenwiirde (und anderen grundlegenden The-
men aus dem Gebiet der allgemeinen Grundrechtelehre). Aufgrund der beruflichen
Positionen einiger Mitautorinnen kann diese Verdffentlichung Auswirkungen auf die
Rechtsprechung des ukrainischen Verfassungsgerichts haben.

Im Lehrbuch zum ukrainischen Verfassungsrecht, das 7M. Slinko herausgab wird
die Menschenwiirde anhand der Urteile des Verfassungsgerichts vom 24.4.2018 und
vom 22.5.2018 knapp dargestellt.®* Damit steht dieses Lehrbuch in der Tradition der
bisherigen Lehrbiicher, die der Menschenwiirde nur wenig Raum bieten.®® In dem von
der OSZE geforderten Lehrbuch wird die Menschenwiirde ausfiihrlich dargestellt,%
daher hier eine kurze Beschreibung: Nach einem kurzen historischen Teil werden
Art. 1 GG und Art. 30 der polnischen Verfassung genannt. Der Art. 30 enthélt diesen
Satz: ,,Sie [die Menschenwiirde] bildet die ,Quelle’ der Freiheiten und Rechte des
Menschen und des Staatsbiirgers.” Diese Rolle der Menschenwiirde wird in den Ent-
scheidungen anderer Verfassungsgerichte und des ukrainischen Verfassungsgerichts
mit anderen Begriffen beschrieben, ob die polnische Verfassung fiir diese Begriftlich-
keit in der Entscheidung des Gerichts das Vorbild war, ist nicht feststellbar. Bei der
inhaltlichen Beschreibung der Menschenwiirde werden diese Entscheidungen des
Bundesverfassungsgerichts herangezogen: die Entscheidung zum Luftsicherheitsge-
setz6” und die Entscheidung BVerfGE 45, 187 zur lebenslangen Freiheitsstrafe,® fer-
ner die Entscheidung des polnischen Verfassungstribunals zum polnischen Luftfahrt-
recht.%’ Ferner wird die Objekttheorie von G. Diirig erwéhnt.”® SchlieBlich wird auf

63 Fn.59,S.91ff.

64 Verfassungsrecht der Ukraine, Lehrbuch, Fn. 24, S. 343.

65 Siehe Sammelband zum Seminar, Fn. 1, S. 80.

66 KoncruTyuiliHe mpaBo: MiApy4YHUK / 3a 3aranbHoro penakuiero M.l Koswopu / FO.I.
bapabaw, O.M. Bopucnascoka, B.M. Beneep, M.I. Kosiobpa, A.A. Menewesuu. - K.:
Baire, 2021. — 528 c. (Verfassungsrecht: Lehrbuch / Gesamtausgabe E. Kozyubra/ Yu.G.
Barabash, O.M. Boryslavska, V.M. Wenger, M.1. Hahn, A.A. Meleschewitsch - Kyjiw 2021.
—5288S.).

67 BVerfG, Urteil vom 15.2.2006 1 BvR 357/05, https://www.bundesverfassungsgericht.de/Sh
aredDocs/Entscheidungen/DE/2006/02/rs20060215 _1bvr035705.html?nn=68080.

68 BVerfG, Beschluss vom 08. November 2006 - 2 BvR 578/02 -, Rn. 1-167, https://www.bve
rfg.de/e/rs20061108 2bvr057802.html.

69 Judgement of 30th September 2008, K 44/07 Permissibility of shooting down a passenger
aircraft in the event of a danger that it has been used for unlawful acts, and where state
securityis threatened, Nr. 13, 16, 19,http://www.europeanrights.eu/public/sentenze/Polonia-
30settembre2008.pdf.

70 Fn. 66, S. 155 f. Es wird auf die Ubersetzung des Aufsatzes von G. Diirig im Sammelband zum
Seminar verwiesen, siche Sammelband zum Seminar, Fn. 1, S. 72 ff.
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die Verbindung von der Menschenwiirde mit dem Sozialstaatsprinzip in der Recht-
sprechung des BVerfG eingegangen. Zur ukrainischen Rechtslage verweisen die Au-
toren auf die Art. 3 und 28 der Verfassung, in denen die Menschenwiirde als Wert und
Recht genannt wird, auf die Entscheidung des Verfassungsgerichts zur Todesstrafe
von 1999 und dann ausfiihrlich auf die Entscheidung vom 22.05. 2018, in der das Ver-
fassungsgericht die Menschenwiirde als ,,Verfassungswert™ qualifiziert hat.

Die Autoren fassen den Begriff der Menschenwiirde folgendermaflen zusammen:
»Die Menschenwiirde ist ein vielschichtiger Begriff, der auch das Verbot umfasst eine
Person zu demiitigen, zu verfolgen, zu beleidigen, das Verbot ihrer unmenschlichen
Behandlung, das Streben danach, immer so zu handeln, dass andere Menschen als
Ziel geachtet werden, nicht als Mittel (I. Kants kategorischer Imperativ); Verbot, eine
Person (ohne ihre Zustimmung) fiir wissenschaftliche und medizinische Zwecke oder
andere Experimente zu benutzen; Schutz der Ehre einer Person, auch nach ihrem Tod;
Pflicht, die Privatsphdre eines Menschen und ihr Recht auf personliche Entwicklung

zu achten®.!

IV. Zusammenfassung

Die dargestellten Entscheidungen zeigen diese Entwicklungsschritte des Verstindnis-
ses der Menschenwiirde: Die oft im Zusammenhang mit der Menschenwiirde zitierte
Entscheidung von 1999 hat nur soweit zur Kliarung des Begriffs der Menschenwiirde
beigetragen, als das Gericht feststellte, dass das Leben und die Wiirde eng miteinan-
der verbunden sind und nicht beschrinkt werden diirfen.”? Erst ab 2018 thematisiert
das Verfassungsgericht die Menschenwiirde. In der Entscheidung vom 24.4.2018 stellt
das Gericht nur fest, dass die Menschenwiirde ein unverduf3erliches Recht ist, einen
Monat spiter stellt es fest, dass die Menschenwiirde ein Recht des Menschen ist
und ein grundlegender Wert der Rechte der Verfassung ist. In der Entscheidung vom
16.9.2021 ist die Menschenwiirde nicht mehr nur die Grundlage der Grundrechte,
sondern des ukrainischen Verfassungssystems. Bis zum 20.12.2023 wurde das Recht
auf Unverletzlichkeit der Menschenwiirde mit dem Recht auf die Unverletzlichkeit
des Lebens gleichgesetzt.”> Durch die Entscheidungen vom 20.12.2023 und vom

71 Fn. 66, S.157.

72 Pimenns Konctutyniitnoro Cyzny y crpaBi 3a KOHCTUTYLIHHUM MOJAaHHAM 51 HapoIHOTO
nenyrtata YkpaiHu mono BiamosigHocTi Koncrutyuii Ykpainu (KOHCTHUTYIIHHOCTI)
MoJIOKeHb cTateit 24, 58, 59, 60, 93, 190-1 KpuminanbHoro konekcy YKpaiHu B YaCTHHI, 1110
nependayae CMEPTHY Kapy sIK BUJ IIOKapaHHs (ClipaBa Npo CMEepTHY Kapy) Bia 29 rpyaus
1999 poky, N 11-pn/99, mort. yacr. 6, https://zakon.rada.gov.ua/laws/show/v011p710-99#
Text, (Entscheidung des Verfassungsgerichts im Fall {iber die Verfassungsbeschwerde von
51 Abgeordneten der Ukraine iiber die Vereinbarkeit der Bestimmungen der Artikel 24, 58,
59, 60, 93, 190-1 des Strafgesetzbuches der Ukraine mit der Verfassung der Ukraine (Ver-
fassungsmaBigkeit) in dem Teil, der die Todesstrafe als Strafe vorsieht (Fall der Todesstra-
fe) vom 29. Dezember 1999, Nr. 11-rp/99, Begriindung 6.).

73 Siehe II.1.a), wo das Gericht das exakt so formuliert, in II.1.b) werden Leben und Men-
schenwiirde im gleichen Zusammenhang genannt und II.1.c), wo mit solchen gleichstellen-
den Aussagen osteuropdische Verfassungsgerichte zitiert werden.
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22 Bernhard Schloer

29.10.202474 (s. die oben unter II.1.f) dargestellte Entscheidung) ist wohl jetzt klar-
gestellt, dass die Menschenwiirde vollkommen unantastbar ist, also nicht — wie das
Recht auf Leben - eingeschrankt werden kann. Damit hat die Rechtsprechung des
ukrainischen Verfassungsgerichts mit den europdischen Standards gleichgezogen.

Im Einzelnen sind noch diese Anmerkungen zu machen:

2016 wurde in die Verfassung der Ukraine Art. 151-1 eingefiigt, mit dem die Indi-
vidualverfassungsbeschwerde eingefiihrt wurde. Das fiihrte zu vermehrten Verfas-
sungsbeschwerden wegen Verletzungen von Grundrechten. Bei den hier gezeigten
Entscheidungen sind die meisten Verfahren durch Verfassungsbeschwerden nach
Art. 151-1 initiiert worden (s. die unter II.1.c), d),f) und I1.2.b), e), ) dargestellten
Entscheidungen), an zweiter Stelle sind es Verfahren, die von mindestens 45 Abge-
ordneten nach Art. 151 eingeleitet wurden, nur drei vom Ombudsmann fiir Menschen-
rechte der Werchowna Rada nach Art. 150 und eine vom Obersten Gericht nach
Art. 150.

Zur Entscheidung vom 22.05.2018 (oben II.1.b)) ist den abweichenden Meinun-
gen noch ein weiterer Punkt hinzuzufiigen: Das Gericht bezieht Art. 22 Teile 2, 3 nur
auf Rechte, die im zweiten Teil der Verfassung genannt sind. Das sind die klassischen
Grundrechte und soziale Rechte. Letztere haben i.d.R. eine zweiteilige Struktur, sie
formulieren erst ein soziales ,,Recht”, z.B. Recht auf sozialen Schutz, darauf folgt die
Feststellung, dass der Staat dieses Recht verwirklicht; einen direkten Anspruch ent-
halten die sozialen Grundrechte also nicht. Doch haben die einfachgesetzlichen Rech-
te, die das Gericht von der Wirkung des Art 22 ausgeschlossen hat, durchaus einen
Bezug zum zweiten Teil der Verfassung.”> Art. 22 Teil 2 und 3 wurden erst im Juni
1996 (also kurz vor der Annahme der Verfassung) in den Entwurf eingefiigt’® und er-
fuhren Kritik, dass dadurch die Politik auf den Status quo festgelegt wiirde; man ver-
suchte anfanglich sogar, durch Berufung auf diese Regelungen die Schliefung von
iiberfliissigen Krankenhédusern zu verhindern und dadurch Arbeitsplitze zu erhalten
(Art. 43, Recht auf Arbeit). Doch waren solche sozialpolitischen Regelungen die Vor-
aussetzung dafiir, dass die Abgeordneten des linken Spektrums der Verfassung zu-
stimmten.

Die Objekttheorie von G. Diirig ist seit 2017 definitiv auf Ukrainisch zuging-
lich,”” in den Entscheidungen des Verfassungsgerichts hat sie offenbar keinen Nieder-
schlag gefunden,”® jedoch vereinzelt in der Literatur.”®

74 Siehe Fn. 40, die Vorlauferentscheidung vom 20.12.2023, oben Il.1.e), Fn. 33.

75 So das Verfassungsgericht 2005, Fn. 17.

76 Stenogramm der Sitzung der Werchowna Rada Ukraine vom 19.6.1996, Bulletin Nr. 98 vom
19.6.1996, S. 50, https://www.rada.gov.ua/meeting/stenogr/show/3877.html.

77 Sammelband zum Seminar, Fn. 1, S. 72 ff.

78 Aber in der abweichenden Meinung zur Entscheidung vom 22.05.2018 (s.o. II.1) und zur
Entscheidung vom 18.07.2024 oben I1.2.1).

79 Z.B. Ipuwyk O., Verfassungswerte, Fn. 21; Grischtschuk O., Fn. 20, S. 19; Lehrbuch, Fn. 66,
S. 155 f.; Monographie Fn. 59, S. 91 ff.; S. Holovatiy zitiert nur die Entscheidung BVerfGE
27, 1, 6, in der das Bundesverfassungsgericht aber vom Objekt spricht, /onosamuii C., I1po
monckki npasa. Jlexnii, Kuis 2016 c. 468 (Holovatiy S. Uber die Rechte der Menschen,
Vorlesungen Kyjiw 2016, S. 468).
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Irritierend ist m.E. das Festhalten an der Grundrechtsberechtigung erst ab der
Geburt.® Die Entstehungsgeschichte der Verfassung zeigt, dass die Arbeitsgruppe zur
Erstellung der letzten Version des Verfassungsentwurfs nach intensiver Diskussion
bewusst die Grenze ,,ab der Geburt aus dem Text herausgenommen hat.3! Diese
Frage ist in der Rechtsprechung des EGMR nicht abschlieBend geklirt,®> aber die
Rechtsprechung von nationalen europdischen Verfassungsgerichten, die das Verfas-
sungsgericht ja reichlich auswertet, zeigt klar die Problematik und die Argumentation
fiir die Bejahung der Grundrechtsberechtigung des Nasciturus (aber auch deren Ab-
lehnung!). Doch ist es fiir das Verfassungsgericht ein Unterschied, ob es sich um
die Praxis des EGMR handelt, die zu beachten ist® oder um Entscheidungen von
nationalen Verfassungsgerichten, die man heranziehen kann, aber nicht muss.

Auffallend ist, wie intensiv das Gericht sich mit einschldgigen Urteilen nationa-
ler Verfassungsgerichte in der EU auseinandersetzt, wobei die Entscheidungen des
BVerfG am héufigsten herangezogen werden; das Gericht will seine Entscheidungen
offenkundig mit denen européischer Verfassungsgerichte harmonisieren, setzt sich
aber auch von deren Rechtsprechung ab, z.B. die Gleichsetzung von Leben und
Menschenwiirde in den Entscheidungen des polnischen Tribunals und anderer Verfas-
sungsgerichte, s.o0. I1.2.c). Ruft man sich in Erinnerung, dass das Gericht nur hinsicht-
lich der Rechtsprechung des EGMR die Pflicht hat, diese als Quelle zu verwenden,
dann ist die Europdisierung des ukrainischen Rechts schon weit fortgeschritten. Be-
trachtet man die juristische Literatur, so ist der internationale Ansatz inzwischen eine
Frage des Selbstverstindnisses.?* Aber man darf nicht vergessen, dass viele in Amt
und Wiirden sind, die schon im Studium mit der EMRK und Elementen des Rechts
verschiedener Lander Europas konfrontiert wurden.

80 Z.B. Entscheidung vom 22.05.2018, Fn. 15, Begriindung 2.3.; Entscheidung vom 16.09.2021,
Fn. 22, Begriindung 2.1; Entscheidung vom 20.12.2023, Fn. 33, Begriindung 2.2.1.

81 Fn.25.

82 Siehe EGMR- Factsheet — Reproductive rights vom Dezember 2023, https://www.echr.coe.
int/documents/d/echr/fs_reproductive eng, S. 19, wo zu dieser Frage nur auf die Entschei-
dung Vo v. France vom 8.7.2004, https://hudoc.echr.coe.int/eng-press?i=003-1047783-108
4371 verwiesen wird.

83 Siche Fn. 4.

84 Siehe z.B. das in Fn. 79 zitierte Werk von S. Holovatiy, das ganz tief ausldndisches Recht
analysiert oder Casyyn M., IlopiBHsinbHE KOHCTUTYLIMHE nipaBo, Kuis 2020 (Savchun, M.
Vergleichendes Verfassungsrecht, Kyjiw 2020).

https://dol. 71/0030- 1P 216.73.216.96, am 14.01.2028, 07:18:06.
o - . i it it o

Erlaubnis ist


https://www.echr.coe.int/documents/d/echr/fs_reproductive_eng
https://www.echr.coe.int/documents/d/echr/fs_reproductive_eng
https://hudoc.echr.coe.int/eng-press?i=003-1047783-1084371
https://hudoc.echr.coe.int/eng-press?i=003-1047783-1084371
https://doi.org/10.5771/0030-6444-2025-1
https://www.echr.coe.int/documents/d/echr/fs_reproductive_eng
https://www.echr.coe.int/documents/d/echr/fs_reproductive_eng
https://hudoc.echr.coe.int/eng-press?i=003-1047783-1084371
https://hudoc.echr.coe.int/eng-press?i=003-1047783-1084371

Roksolana Khanyk-Pospolitak and Yaroslav Brych”

A Paradigm Shift in the Ukrainian Judicial Process Regarding
the Procedure for Rendering Court Decisions

Abstract

The article is devoted to the analysis of the provisions on secrecy of court decision-
making introduced by the Law of Ukraine No. 4173-IX effective from 8 February
2025, the prerequisites for their adoption, and the first problematic issues of their
application. Until 8 February 2025, a judge in Ukraine in commercial, civil and
administrative proceedings had to render, draft and sign court decisions only in a
special room — a “deliberation room”, where no one else had the right to be present.
It was found that the use of the deliberation room in practice had a significant number
of institutional and procedural challenges, which led to a longstanding debate on
the need to significantly update or abolish the deliberation room. With Law No.
4173-1X, the legislator in Ukraine decided to replace the secrecy of the deliberation
room in civil, commercial and administrative proceedings with the secrecy of the
court decision-making. In addition, it introduced clearer timeframes and stages for the
rendering and pronouncement of the court decision. So far, the judicial community
has already identified some different approaches to certain aspects of the application
of the updated rules. It is hoped that the amendments will increase efficiency in civil,
commercial and administrative proceedings and will have a positive impact on the
enjoyment of the right to a fair trial.

Keywords: deliberation room, court decision-making, judicial, judicial proceedings
of Ukraine, procedural efficiency, fair trial.
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Abstract deutsch

Der Artikel befasst sich mit der Analyse der Bestimmungen zur Geheimhaltung ge-
richtlicher Entscheidungen, die mit dem Gesetz der Ukraine Nr. 4173-IX mit Wirkung
vom 8. Februar 2025 eingefiihrt wurden, den Voraussetzungen fiir deren Verabschie-
dung und den ersten problematischen Fragen ihrer Anwendung.

Bis zum 8. Februar 2025 durften Richter in der Ukraine in Handels-, Zivil- und Ver-
waltungsverfahren Gerichtsentscheidungen nur in einem speziellen Raum — einem
Beratungsraum, in dem niemand sonst anwesend sein durfte — féllen, verfassen und
unterzeichnen. In der Praxis zeigten sich dabei einige institutionelle und verfahrens-
rechtliche Probleme, was zu einer langjéhrigen Debatte iiber die Notwendigkeit einer
grundlegenden Uberarbeitung oder Abschaffung der Pflicht zur Nutzung des Bera-
tungsraums fiihrte. Mit Gesetz Nr. 4173-1X wurde die Geheimhaltung des Beratungs-
zimmers in Zivil-, Handels- und Verwaltungsverfahren durch den Grundsatz der Ge-
heimhaltung der gerichtlichen Entscheidungsfindung ersetzt. Dariiber hinaus wurden
klarere Fristen und Phasen fiir die Verkiindung und Bekanntgabe der Gerichtsent-
scheidung eingefiihrt. Bislang hat die Justiz bereits einige unterschiedliche Ansétze
fiir bestimmte Aspekte der Anwendung der aktualisierten Vorschriften identifiziert. Es
ist zu hoffen, dass die Anderungen die Effizienz in Zivil-, Handels- und Verwaltungs-
verfahren erhéhen und sich positiv auf die Wahrnehmung des Rechts auf ein faires
Verfahren auswirken werden.

Keywords: Beratungsraum, Entscheidungsfindung des Gerichts, Justiz, Gerichtsver-
fahren in der Ukraine, Verfahrensékonomie, faires Verfahren.

I. Introduction

In Ukraine, all court cases may be heard under one of five types of proceedings: civil,
commercial, administrative, criminal or administrative offences. The most recent
reform of civil, commercial and administrative proceedings took place in 2017 when
the respective procedural codes were completely revised to improve the efficiency of
the respective proceedings and harmonise their rules while maintaining the specifics
of each.! Recently, one of the most significant changes to the civil, commercial and
administrative proceedings of Ukraine since 2017 has been adopted: the procedure
for rendering court decisions, in particular, the concept of a deliberation room has
been abolished. This refers to the Law of Ukraine No. 4173-IX dated 19 December
2024 “On Amendments to the Law of Ukraine ’On the Judiciary and the Status of
Judges’ and Certain Other Legislative Acts of Ukraine on Improving the Rendering
and Pronouncing of Court Decisions” (hereinafter Law No. 4173-1X), which entered
into force on 8 February 2025.

1 Explanatory Note to draft law of Ukraine No. 6232 of 23 March 2017 ‘On Amendments
to the Commercial Procedural Code of Ukraine, the Civil Procedural Code of Ukraine, the
Code of Administrative Procedure of Ukraine and Other Legislative Acts’, available from
http://wl.cl.rada.gov.ua, accessed 7 March 2025.
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II. Prerequisites for Legislative Changes

1. Problematic Aspects of the Use of a Deliberation Room in Civil, Commercial and
Administrative Proceedings in Ukraine

Many of the concepts envisaged by the Soviet procedural law before 1991 were
transferred to the legislation of independent Ukraine, including the term “delibera-
tion room”.2 At the same time, only the Civil Procedural Code of Ukraine and the
Code of Administrative Procedure of Ukraine, both of which entered into force on
1 September 2005, enshrined the definition of this concept as “a room specially
equipped for passing court decisions” (Part 1 of Article 195 of the Civil Procedural
Code of Ukraine) and “a room specially designed for making court decisions” (Part
1 of Article 153 of the Code of Administrative Procedure of Ukraine), where the
court goes after the debates and informs the parties of the approximate time of the
court decision pronouncement.? It is curious that the term “‘deliberation room” was
included in the Commercial Procedural Code of Ukraine only on 3 August 2010, and
a definition similar to these — only on 15 December 2017 (Article 219).4

The procedural legislation did not specify how the room should be equipped. At
the same time, all three Codes had a provision “Secrecy of the deliberation room”:

1. No one has the right to be in the deliberation room during the rendering of a court
decision, except for the judges of the panel considering the case.

2. While in the deliberation room, a judge shall not be entitled to consider other
court cases.

3. Judges shall not disclose the course of discussion and decision-making in the
deliberation room.?

In addition, the Law of Ukraine “On the Judiciary and the Status of Judges” also

obliged judges not to disclose information that constitutes secrecy of the deliberation
6

room.

2 Ya. O Brych, Cancellation of the deliberation room: a step towards improving the efficiency
of civil proceedings?Speech at the round table ‘Protection of rights and interests of a person
in the context of reforming private law in Ukraine’, held on 28 February 2025 at the
National University of Kyiv-Mohyla Academy.

3 The Civil Procedural Code of Ukraine as amended on 18 March 2004. Unless stated
otherwise, all Ukrainian legislation cited in this article are available under https://zakon.rad
a.gov.ua/laws, accessed 7 March 2025.

The Code of Administrative Procedure of Ukraine as of 6 July 2005.

4 The Commercial Procedural Code of Ukraine as amended on 15 December 2017.

5 Article 195 of the Civil Procedural Code of Ukraine as of 1 September 2005 (Article 245
of the Civil Procedural Code of Ukraine as of 15 December 2017), Article 154 of the
Code of Administrative Proceedings of Ukraine as of 1 September 2005 (Article 228 of the
Code of Administrative Proceedings of Ukraine as of 15 December 2017) and Article 82-1
of the Commercial Procedural Code of Ukraine as of 3 August 2010 (Article 220 of the
Commercial Procedural Code of Ukraine as of 15 December 2017).

6 Paragraph 5 of Part 7 of Article 56 of the Law of Ukraine No. 1402-VIII of 02 June 2016
‘On the Judiciary and the Status of Judges’ in version before 8 February 2025.
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Certain technical requirements for a deliberation room were established by the
State Building Standards of Ukraine “Buildings and Structures. Courts”, in particular:

(i) the area of a deliberation room should be not less than 9.0 m? and adjacent
to courtrooms for consideration of civil (administrative, commercial) cases in
courts of first instance; not less than 9.0-12.0 m? and adjacent to courtrooms for
consideration of criminal cases in courts of first instance and in courtrooms of
appellate courts; 16.0 m? for higher specialised courts of Ukraine;

(i1) the deliberation room should be adjacent to the courtroom from the procedural
area and have a separate entrance from the procedural area of the courtroom. The
entrance to the deliberation room from the courtroom should be located in such a
way that judges do not come into contact with participants in the trial and visitors
while moving;

(iii) each deliberation room should have a sanitary facility (with an entrance from the
deliberation room) with an area of at least 2.0 m?.”

It is worth noting that no regulations stipulate the technical equipment of such
deliberation rooms. At present, due to the digitalisation of processes, it is not the
size of the deliberation room that is more important for judges, but the availability
of technical means (in particular, a computer) that allows them to render decisions
faster. It is known that judges often already have certain templates/samples of court
decisions.

Based on the technical requirements and procedural provisions on the secrecy of
the deliberation room, the scholarly works argue that “the presence of the judge in the
deliberation room is intended to ensure an integral and mandatory component of judi-
cial independence as a constitutional principle of the organisation and functioning of
courts in the professional activity of judges”.® We partially agree with this statement.
Of course, as noted in case law, the purpose of secrecy of the deliberation room “is to
ensure the independence and impartiality of judges in the discussion and rendering of
a court decision”.? At the same time, “the court’s leaving for the deliberation room”
in Ukraine has actually become a ceremonial and routine function, especially in cases
where judges conduct a sole sitting (most cases in all first instance courts). It is

7 Clause 6.2.2. State Construction Standards of Ukraine ‘Buildings and structures. Courts’
DBN B.2.2-26:2010, available from https://e-construction.gov.ua, accessed 7 March 2025.

8 Prokhorov P.A. Procedure for Adoption of Court Decisions in the Civil Procedure of
Ukraine. Dissertation for the degree of Doctor of Philosophy in Law. National University
‘Odesa Law Academy’, Odesa, 2021, p. 89.

9 Decision of the Criminal Court of Cassation within the Supreme Court, 1 October 2019,
Case No. 316/1358/17, https://reyestr.court.gov.ua/Review/84814458, accessed 7 March
2025.
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worth noting that in 2023 almost 4.5 million'? and in 2024 — 5.3 million cases'' were
pending in Ukrainian courts, which were considered by only 5000 judges.

An interesting opinion was also expressed by Judge K. Sikora, who noted that “a
deliberation room is not a specific room, but rather a legal regime in which a judge
(panel of judges) is operating while rendering a court decision that should exclude
any influence of unauthorised persons on the discretion and will of judges. In other
words, the main feature of a judge’s presence in the deliberation room is the absence
of contacts with persons who may directly or indirectly influence the essence of the
decision being made”.!? Can the absence of such contacts be ensured only by the
presence of the judge(s) in a special room as a “deliberation room”? It is doubtful,
especially given the actual state of availability of such rooms in Ukrainian courts.

Courts are financed exclusively from the state budget of Ukraine.'? This should
guarantee the proper functioning of the judiciary. However, this guarantee is not fully
implemented in practice. In particular, the level of meeting the financial needs of
the courts of first instance and appellate courts in the state budget of Ukraine has
generally decreased: from 79.1% in 2017, to 42.5% in 2021, increasing to only 51.4%
in 2023.1

As of 24 February 2022, the beginning of the unprovoked and unjustified aggres-
sion of the Russian Federation against Ukraine, which largely changed the map of
the court system, only 22% of the courts of first instance and appellate courts were
located in premises that were as close as possible to the requirements of the State
Building Standards of Ukraine described above.!’ In fact, one of the reasons for
non-compliance with the latter was the insufficient number or absence of deliberation
rooms, especially in the courts of first instance.!'® In this regard, some scholars have

10 Both the number of cases that came to the courts in 2023 and the number of cases
considered in the context of war and staff shortages are impressive. see Chief Justice
Stanislav Kravchenko, 9 February 2024, https://supreme.court.gov.ua/supreme/pres-centr/n
ews/1554727, accessed 7 March 2025.

11 The Plenum of the Supreme Court heard information on the activities of the Supreme Court
in 2024 and considered two constitutional petitions, 7 February 2025, https://supreme.court.
gov.ua/supreme/pres-centr/news/1752242/, accessed 7 March 2025.

12 K. Sikora, BK3 y kpuMmiHanbHOMY TIpOLECi 1 BOEHHHH CTaH — SIK 1i€ MPALIoE, MPoOIeMHi
nutaHHs, 4uM kopucHa npaktuka? [EITC in criminal proceedings and martial law — how
does it work, problematic issues, what is the usefulness of the practice?] Judicial and Legal
Newspaper. 31 August 2022, available from https://sud.ua/uk/news, accessed 7 March
2025.

13 Paragraph 7 of Part 4 of Article 17 of the Law of Ukraine No. 1402-VIII of 2 June 2016 ‘On
the Judiciary and the Status of Judges’.

14 A. Adamska-Gallant et al., TIPO POBOTY CVYJIOBOI CUCTEMU YKPATHU B
YMOBAX ITOBHOMACIITABHOI BIMHU TA BOEHHOT'O CTAHY [Analytical re-
port on the work of the judicial system of Ukraine in the conditions of full-scale war and
martial law], July 2023. pp. 9, 14, available from https://www.pravojustice.eu, accessed 7
March 2025.

15 Report on the activities of the State Judicial Administration of Ukraine for 2023. p. 19,
available from https://dsa.court.gov.ua, accessed 7 March 2025.

16 Brych, fn. 2.
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noted that “in practice, the concept of a deliberation room, as well as its secrecy, in
some cases turns out to be a fiction”.!”

M. Hudyma and M. Hudyma-Pidverbetska noted that in many courts the delibera-
tion room had “mainly a symbolic meaning and is usually used as a judge’s office,
from which the participants in the case are removed”.!® The High Council of Justice,
the judicial governance body in Ukraine, also acknowledged in July 2024 that ‘most
court premises lack equipped deliberation rooms in the required number, but this does
not prevent the use of a judge’s office as a deliberation room’.!* However, the actual
use of the judge’s office as a deliberation room, according to R. Padun, “makes it
impossible to reach an accurate decision and does not give time to think about the
case, because, in addition to the judge, there is an assistant or secretary, and people
may also come in on other cases”.20

In addition, the Civil Procedural Code of Ukraine, the Commercial Procedural
Code of Ukraine and the Code of Administrative Procedure of Ukraine did not
regulate the duration of the judge’s (judges in collegial proceedings) stay in the
deliberation room, indicating only that the judge should inform the parties to the case
about the “approximate” time of the court decision, i.e. the time of his/her leaving
the deliberation room. These Codes did not provide for the possibility of taking
breaks during the judge’s stay in the deliberation room,?! although the Criminal
Procedural Code of Ukraine has established since 2012 that the court may adjourn the
deliberation room for rest at night.?? Finally, the case law has allowed for such breaks
for other types of proceedings as well:

“a judge may leave the deliberation room before pronouncing a court decision during
a break for rest (during working hours and after they end). If judges (judge) stay in
the deliberation room for a long time, they may interrupt the meeting for rest at night,
leave the deliberation room and rest in normal conditions until the beginning of the next

working day”.?

17 M.P. Kurylo, Court decisions in different branches of procedural law: possibilities of
unification. Scientific Bulletin of the International Humanitarian University. Series: Law:
Jurisprudence 2013, 58.

18 M.M. Hudyma, M.M. Hudyma-Pidverbetska, The secret of the deliberation room as a
guarantee of the independence of judges and a condition for the justice of a court decision:
legal and moral aspects. Actual problems of national jurisprudence 2024, 16, 18-19. DOI:
https://doi.org/10.32782/2408-9257-2024-3-3.

19 On providing an advisory opinion on the draft law No. 9445. High Council of Justice, https:/
/hcj.gov.ua/doc/doc/46769, accessed 7 March 2025.

20 R.V. Padun, The secrecy of the deliberation room as a guarantee of independence and
impartiality of the court. Innovative development of legal science in the context of moderni-
sation of society. X International Scientific and Practical Conference (Kyiv, 28 February
2020), NAU 2020, pp. 159-160.

21 Hudyma, Hudyma-Pidverbetska, tn. 18, 19.

22 Part 2 of Article 367 of the Criminal Procedural Code of Ukraine No. 4651-VI of 13 April
2012.

23 Decision of the Civil Court of Cassation of the Supreme Court, 16 September 2021, Case
No. 754/14463/18, https://reyestr.court.gov.ua/Review/99714160, accessed 7 March 2025.
Paragraph 15 of the Resolution No. 7 of the Plenum the High Administrative Court of
Ukraine of 20 May 2013 ‘On the Court Decision in an Administrative Case’.
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Another procedural provision stipulating that court decisions are rendered, drafted
and signed by the judges only in the deliberation room?* seemed to be excessively
formalistic. In practice, it is judge’s assistants who prepare most draft court decisions
upon the judge’s instructions, which are finalised and signed by the judge in his or her
office or in another convenient place in the court premises. In the busiest courts in
Ukraine, a judge may sign more than a hundred court decisions per day. In view of the
above, it was impractical for a judge to draft and sign court decisions only in the de-
liberation room.

It should also be noted that the case law has developed an approach whereby a
violation of the rules on the secrecy of the deliberation room was not an automatic
ground for quashing a court decision during an appeal or cassation review. Such
a violation could only be ground for setting aside a court decision if it led to an
erroneous resolution of the case, in particular, if it was proved that the judge commu-
nicated outside the deliberation room with a party to the proceedings or other persons
regarding the case under consideration.? In practice, such cases are almost unknown.

2. Discussions on the Need for Change

As shown above, the use of the deliberation room in practice has had a significant
number of both institutional (lack or insufficient number of deliberation rooms in
courts) and procedural challenges (excessive formalism due to the need to draft and
sign court decisions only in the deliberation).

Therefore, for many years there has been a debate about the feasibility of having a
deliberation room in Ukraine.

M. Kurylo noted that the deliberation room is “one of the most important in the
judicial process, since in this part of the court proceedings one of the most important
and basic procedural documents — the court decision — is formed and generally
drafted”.26

M. Hudyma and M. Hudyma-Pidverbetska gave the following justification for the
preservation of the deliberation room:

“The existence of the institute of a deliberation room as a prerequisite for the rendering
of a court decision is fully justified. In the case of a panel trial, there is an undeniable
need for the panel of judges to be in a separate room to discuss and vote on the court
decision. Although a judge does not have to consult with anyone when hearing a case
alone, the fact that a court decision is often made in a difficult moral environment, where
judges are highly responsible for a person’s fate, necessitates that the judge go to a
specially secluded room where he or she alone will be present. Judges often have to make
decisions in complex cases, where it is necessary to carefully review the case file, analyse
legislation and case law, which is certainly a complex mental process. All of this requires

24 Parts 2, 4 of Article 259 of the Civil Procedural Code of Ukraine, Parts 2, 6 of Article
243 of the Code of Administrative Procedure of Ukraine and Parts 2, 4 of Article 233 of
the Commercial Procedural Code of Ukraine in the versions from 15 December 2017 to 8
February 2025.

25 Paragraph 16 of Resolution No. 14 of the Plenum of the Supreme Court of Ukraine of 18
December 2009 ‘On Court Decision in a Civil Case’.

26 Kurylo, fn. 17, p. 58.
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a calm environment for the judge to concentrate, minimise distractions, and be able to
make and write a judgement in a systematic manner, which, given sufficient time and
appropriate external conditions, will avoid judicial errors without haste.”?’

Back in 2019, Supreme Court Judge O. Kibenko expressed the following arguments
against the deliberation room: (i) it simply “eats up” the time of judges, parties and
their representatives. Therefore, often, if an active discussion begins in the delibera-
tion room, judges have to interrupt it, leave the deliberation room, resume the meeting
and announce a break or postpone the consideration; (ii) the requirement to render
a decision in the deliberation room immediately after hearing the explanations of
the parties is an obvious atavism that is actively criticised by judges. The court of
cassation should have enough time to make a balanced and reasoned decision, and not
write it in a hurry in a deliberation room, in uncomfortable conditions, under pressure
from significant time constraints.®

P. Prokhorov, who is also a judge, but of the first instance, noted in 2021 that “in
today’s realities, the institution of a deliberation room is not always appropriate, it
seems that it should be of a completely different nature — instead of the secrecy of
the deliberation room, the secrecy of the meeting of judges should be ensured, i.e.
the discussions that take place outside the deliberation room during the preparation of
draft court decisions and dissenting opinions”.2°

Finally, on 30 June 2023, two draft laws were registered in the Ukrainian parlia-
ment: No. 9445 “On Amendments to the Law of Ukraine ‘On the Judiciary and
the Status of Judges’ and Certain Legislative Acts of Ukraine on Improving the
Rendering and Pronouncing of Court Decisions’3? and No. 9446 ‘On Amendments to
the Code of Ukraine on Administrative Offences and the Code of Criminal Procedure
of Ukraine on the Procedure for Rendering and Pronouncing of Court Decisions’”.3!
The draft laws are aimed primarily at removing the deliberation room from all types
of court proceedings in Ukraine.

The Explanatory note to draft law No. 9445 stated, inter alia, that the concept
of a “deliberation room” is a vestige of Soviet legislation, which today looks like
excessive formalism and meet neither the purpose of introducing the term “secrecy
of the deliberation room”, which should primarily prohibit interference and influence
on court decision-making, nor the essence of judicial activity, which involves the
administration of effective justice within a reasonable time.3?

27 Hudyma, Hudyma-Pidverbetska, tn. 18, 22.

28 O. Kibenko, Un notpiOHI BiIKpUTI CyI0OBI 3acCiaHHs Ta Hapaa4ya KIMHATa B Cy/l KacaliitHOi
incranuii? [Do we need open court sessions and a meeting room in the court of cassation?]
7 October 2019, https://supreme.court.gov.ua/supreme/pres-centr/zmi/795661/, accessed 7
March 2025.

29 Prokhorov, fn. 8, p. 98.

30 Draft law on Amendments to the Law of Ukraine ‘On the Judiciary and the Status of Judges’
and Certain Legislative Acts of Ukraine on Improving the Rendering and Pronouncing of
Court Decisions, https:/itd.rada.gov.ua/billlnfo/Bills/Card/42180, accessed 7 March 2025.

31 Draft law on Amendments to the Code of Ukraine on Administrative Offences and the Code
of Criminal Procedure of Ukraine on the Procedure for Rendering and Pronouncing of Court
Decisions, https://itd.rada.gov.ua/billlnfo/Bills/Card/42181, accessed 7 March 2025.

32 Explanatory note to the draft law on Amendments to the Law of Ukraine ‘On Judiciary and
the Status of Judges’ and Certain Legislative Acts of Ukraine on Improving the Rendering
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In addition, the Explanatory note stated that the procedural laws of such as the
United States of America, Canada, the United Kingdom, Germany, Switzerland,
France and Poland were analysed, and it was noted that they do not provide for a spe-
cial room or premises for decision-making.3?

It is worth noting that the approach laid down in draft law No. 9445 was also
criticised, in particular, by the High Council of Justice, judicial governance in Ukraine
that provides binding advisory opinions on draft laws on the judiciary and the status
of judges.’* In its advisory opinion, the High Council of Justice noted that the
deliberation room:

“undoubtedly has an important practical purpose and is one of the methods of preserving
the independence of a judge [...] The absence of the possibility of procedural ‘seclusion’
of a judge or a panel of judges to discuss the circumstances of a case significantly

increases the risks of corruption and the risks of attempts to influence judges, which, in

turn, undoubtedly affects the authority of justice in Ukraine”.

Despite some criticism, on 19 December 2024, the draft law No. 9445 was adopted
as Law No. 4173-IX and entered into force on 08 February 2025. As noted above, it
only applies to civil, commercial and administrative proceedings. At the same time,
the draft law No. 9446, which deals with criminal proceedings and administrative of-
fences, is currently pending in the Parliament and it is unclear when it will be adopted
as law of Ukraine. Therefore, in the next section, we will focus on the analysis of
those amendments to the procedural legislation that have already entered into force
and are actively applied in civil, commercial and administrative proceedings.

III. Changing the Secrecy of the Deliberation Room to the Secrecy of the
Court Decision-making under Law No. 4173-1X

1. Key Changes under Law No. 4173-IX

Law No. 4173-IX amended four legislative acts, namely: the Law of Ukraine “On the
Judiciary and the Status of Judges” and three procedural Codes —the Civil Procedural
Code of Ukraine, the Commercial Procedural Code of Ukraine and the Code of
Administrative Procedure of Ukraine.

The amendments to the Law of Ukraine “On the Judiciary and the Status of
Judges” only concern the replacement of the concept of “secrecy of the room” with
“secrecy of court decision-making” in the wording of the judge’s obligation to keep

and Pronouncing of Court Decisions, https://itd.rada.gov.ua/billlnfo/Bills/Card/42180,
accessed 7 March 2025.

33 ibid. (Note from authors: we will not refute or confirm the information in the Explanatory
Note, as we have not studied the legislation of the respective countries).

34 Paragraph 15 of Part 1 of Article 3 of the Law of Ukraine No. 1798-VIII of 21 December
2016 ‘On the High Council of Justice’.

35 On providing an advisory opinion on the draft law No. 9445. High Council of Justice, https:/
/hej.gov.ua/doc/doc/46769, accessed 7 March 2025.
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it confidential and the disciplinary offence for such disclosure.?® The most important
amendments to the procedural Codes include changing the stage of “court’s leaving
for deliberation room” to the stage of “court decision-making” and removing from all
articles of the Civil Procedural Code of Ukraine, the Commercial Procedural Code of
Ukraine and the Code of Administrative Procedure of Ukraine the term “deliberation
room”. The amendments to the procedural Codes are identical and include, in particu-
lar, the following:

(i) when moving to the stage of “court decision making”, the court should not an-
nounce the approximate time of the court decision pronouncement, as previously
provided, but the exact time of its pronouncement in the same court session;’’

(i) a novelty is provided that in exceptional cases, depending on the complexity
of the case, the court may postpone the rendering and pronouncement of the
court decision for a period not exceeding ten days from the date of transition to
the stage of court decision-making, indicating the date and time of its pronounce-
ment;38

(iii) the parameters of the secrecy of decision-making have been slightly changed
given its replacement with the secrecy of the deliberation room. From now on,
the discussion and adoption of the decision may take place in any court premises,
while judges are prohibited from discussing the circumstances and case files, the
application of the law and case law in the case, as well as the content of the court
decision with persons other than the judges considering the case. Also, as of 8
February 2025, the judges are no longer prohibited from considering other cases
during the decision-making stage;*°

(iv) the rule on drafting and signing court decisions only in the deliberation room has
been excluded. Currently, the only requirement is that the court decision is signed
by judge(s) that considered the case, regardless of the physical venue of such
signing;*0

(v) the court has the right to issue a shortened (brief) decision, i.e. consisting of only
the introductory and operative parts, and then issue a full decision, notifying the
parties when it is ready. At the same time, until 8 February 2025, the Commercial
Procedural Code of Ukraine, the Civil Procedural Code of Ukraine and the Code
of Administrative Court Procedure of Ukraine provided that the court decision
is pronounced in the court session that concludes the public hearing of the case.
In other words, if the court had a full decision ready, it had to read it aloud in

36 Articles 56 and 106 of the Law of Ukraine ‘On the Judiciary and the Status of Judges’ as
amended on § February 2025.

37 Article 219 of the Commercial Procedural Code, Article 244 of the Civil Procedural Code
of Ukraine and Article 227 of the Code of Administrative Procedure of Ukraine as amended
on 08 February 2025.

38 ibid.

39 Article 220 of the Commercial Procedural Code of Ukraine, Article 245 of the Civil
Procedural Code of Ukraine and Article 228 of the Code of Administrative Procedure of
Ukraine as amended on 8 February 2025.

40 Parts 2,5 of Article 233 of the Commercial Procedural Code of Ukraine, parts 2,5 of Article
259 of the Civil Procedural Code of Ukraine and Parts 2,6 of Article 243 of the Code of
Administrative Procedure of Ukraine as amended on 8 February 2025.
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front of all participants present at the hearing, which could take hours. According
to the amendments, the court may now pronounce only the introductory and oper-
ative parts of the full judgement and immediately hand over copies of the deci-
sion to the parties of the case that were present at the court hearing.*!

2. Problematic Issues of Application of New Rules of Procedural Law

Even before the entry into force of Law No. 4173-IX, on 29 January 2025, the
Supreme Court —the highest court in the Ukrainian judicial system — had already
issued “Recommendations to Appellate and Local Courts in connection with the
Abolition of the Deliberation Room”, where it noted that the novelty was the abolition
of the “deliberation room” as a specially equipped room for the passing of a court
decision, where the court must go to pass and sign court decisions. At the same time,
it emphasised that the general principles of rendering and pronouncing court decisions
remained unchanged. The Supreme Court clarified that:

(M)

(i)

the court decisions may be rendered and signed in any court premises where it
is possible to discuss issues arising in the course of passing a court decision in a
panel proceeding while ensuring the secrecy of the court decision. The court may
leave the courtroom or remain in it to render a court decision;

by way of exception, Law No. 4173-IX empowers the court not to pass or
announce a court decision immediately after the end of the court debates, but
to postpone the court hearing for a period not exceeding ten days. During this
period, the court must render a full court decision. No other procedural actions
may be taken in the same case during this period, as well as at the court hearing
scheduled for the pronouncement of the court decision. If a court adjourns a court
hearing, it shall issue a ruling specifying the day and time of the court decision,
and the participants shall be notified of such hearing in the manner prescribed by
the procedural code. At the same time, there is no prohibition to consider other
cases during this period,;

(iii) a shortened (introductory and operative parts) decision may be pronounced at a

court hearing. In this case, the full court decision is postponed for a period not
exceeding ten days, and if the case was considered in a simplified procedure,
not exceeding five days from the date of the completion of the case. The court
shall notify the parties to the case of the time when the full court decision will
be drafted after the pronouncement of the shortened (introductory and operative
parts) court decision, but a new court hearing shall not be scheduled for its
pronouncement.*?

41

42

Part 1 of Article 240 of the Commercial Procedural Code of Ukraine, Part 1 of Article
268 of the Civil Procedural Code of Ukraine and Part 1 of Article 250 of the Code of
Administrative Procedure of Ukraine as amended on 8 February 2025.

PexoMenpanii anexsniifHAM Ta MiCLEBHM CyZaM Y 3B’SI3Ky 31 CKacyBaHHSAM IHCTHTYTY
«Hapa4oi kimHat» [Recommendations to Appellate and Local Courts in connection with
the Abolition of the ‘Deliberation Room’], 29 January 2025, https://supreme.court.gov.ua/s
upreme/pres-centr/news/1748287/, accessed 7 March 2025.
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The Supreme Court’s explanation of the need for a full decision to be made when a
court exercises the right to postpone the decision-making is debatable, as the Civil
Procedural Code of Ukraine, the Commercial Procedural Code of Ukraine and the
Code of Administrative Procedure of Ukraine do not contain a clear provision on
this.*> Moreover, all of these Codes provide that in exceptional cases, depending on
the complexity of the case, the drafting of a full decision may be postponed for a
period not exceeding ten days, and if the case was considered in a simplified proce-
dure, not exceeding five days from the date of completion of the case. Depending
on the complexity of the case, the drafting of a full ruling may be postponed for a
period not exceeding five days from the date of the pronouncement of the shortened
(introductory and operative parts) ruling.**

In view of this, some first instance judges argue that the procedural law allows
a judge to pronounce the introductory and operative parts of a decision in situations
where the judge exercised the right to postpone the decision-making.*

The means to postpone the decision-making is also debatable. In the above recom-
mendations the Supreme Court indicates that the court must issue a ruling that should
be sent to the parties of the case. The Supreme Court itself already has a practice of
issuing such rulings.*® At the same time, some judges believe that it is not necessary
to issue a ruling on the postponement of the case and notify the parties to the case if
the right to postpone the decision-making is exercised by the court. Rather the court
only informs them of the date and time of the pronouncement of the decision.*’

We also anticipate that the absence of at least some examples of “exceptional
cases” in the procedural Codes in which the decision-making may be postponed will
facilitate the wider application of this rule.

We also believe that Law No. 4173-1X is flawed by not allowing a judge to inform
a judge’s assistant about the progress of the discussion during the court decision-mak-
ing process to the extent necessary to draft a court decision, since in practice, it is the
judge’s assistant who prepares most of the first drafts of court decisions. The need to
prescribe such a right in the law is also argued by P. Prokhorov.*®

43 Brych, fun. 2.

44 Part 6 of Article 233 of the Commercial Procedural Code of Ukraine, Part 6 of Article
259 of the Civil Procedural Code of Ukraine and Part 3 of Article 243 of the Code of
Administrative Procedure of Ukraine as amended on 8 February 2025.

45 O. Khotynska-Nor, A. Potapenko, D. Svoiak, OcHoBHi HOBenn 3akonHy Ne4173-1X
I[0/10 BIOCKOHAJICHHS yXBAJICHHS T IPOTOJIONICHHS CyIOBUX PIllIeHb: KOMEHTApi WICHIB
AaBTOPCHKOT'O KOJIEKTUBY 3aKOHOJaBuMx npomno3uiiii [The main novelties of the Law No.
4173-1X on improving the rendering and pronouncing of court decisions: comments of the
members of the author's team of legislative proposals] Judicial and Legal Newspaper. 27
January 2025, available from https://sud.ua/uk/news/, accessed 7 March 2025. Brych, fn. 2.

46 Ruling of the Supreme Court, 13 February 2025, Case No. 909/386/21, https://reyestr.court.
gov.ua/Review/125191775, accessed 7 March 2025.

47 V. Datsenko, D. Svoiak, O. Tykhanskyi, BunyueHHs «Hapaqu0i KIMHATH» 3 IIPOLECYaTbHIX
KOJIeKCIB — quckyciiiHi nutanns Ha npukiani {IIK [Abolition of the ‘deliberation room’
from the procedural codes — issues on the example of the Civil Procedural Code] Judicial
and Legal Newspaper. 25 February 2025, available from https://sud.ua/uk/news/, accessed 7
March 2025. Brych, fn. 2.

48 Prokhorov, fu. 8, p. 100.
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IV. Conclusions

Law No. 4173-IX provides for some of the most significant changes to the civil,
commercial and administrative proceedings of Ukraine since 2017 regarding the
procedure for rendering court decisions, abolishing the concept of a “deliberation
room” as a special room only in which judges were to render, draft and sign court
decisions, and replacing the secrecy of the deliberation room with the secrecy of the
court decision-making.

For many years, the scholarly and judicial community in Ukraine expressed dif-
ferent views on the feasibility of the deliberation room, as its application in practice
had a significant number of both institutional (lack or insufficient number of delibera-
tion rooms in courts) and procedural challenges (excessive formalism due to the need
to draft and sign court decisions only in the deliberation room).

In the end, the legislator did not choose to update this procedural instrument, but
to abolish it completely to increase the efficiency of the process and the administra-
tion of justice within a reasonable time. In general, we consider changes introduced
by Law No. 4173-IX to be positive, as they are aimed at introducing clear terms
and stages of rendering and pronouncing a court decision in civil, commercial and
administrative proceedings.

It should be noted that the judicial community has already identified some differ-
ent approaches to certain aspects of the application of the updated rules regarding the
method of postponement of the decision-making, as well as the possibility of adopting
a shortened court decision following such postponement. In addition, the absence
of at least some examples of “exceptional cases” in the procedural Codes in which
the decision may be postponed will facilitate the wider application of the relevant
rule. Nevertheless, hopefully, the introduced changes will increase the efficiency of
civil, commercial and administrative proceedings and, in general, will have a positive
impact on ensuring the right to a fair trial.*

We also expect draft law No. 9446 to be adopted as soon as possible, which would
harmonise the approach introduced by Law No. 4173-IX in criminal proceedings and
administrative offence cases as well, i.e. in the entire judicial system of Ukraine.

49 Brych, fun. 2.
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Abstract

This article examines the possibility and the application of monetary non-pecuniary
damages in the case of infringement of a legal person’s good name under Polish law.
This article analyses how non-pecuniary damages to a legal person can be applied, by
accessing views in doctrine and jurisprudence and assessing whether there are argu-
ments against granting non-pecuniary damages to a legal person as a rule. Secondly,
this article focuses on explaining the understanding of harm (as non-pecuniary loss to
the reputation) in the case of a legal person, also through its functions. The presented
arguments demonstrate that the traditional understanding of harm cannot be applied to
a legal person and that the non-pecuniary loss in case of a legal person is supposed
to be understood as worsening of the condition of a good name. This article further
discusses the possibility for occurrence of non-pecuniary loss in different kinds of
legal persons. It shows whether the potential for non-pecuniary loss is different
whether a legal person is an entrepreneur or a non-profit organisation.

Keywords: non-pecuniary damages, harm, non-pecuniary loss, functions of non-pe-
cuniary damages awarded to a legal person, good name, infringement of personal
rights of a legal person, reputation.

Abstract deutsch

Dieser Artikel befasst sich mit der Moglichkeit und der Art und Weise der Anwen-
dung des immateriellen Schadenersatzes im Falle der Verletzung des guten Rufs
einer juristischen Person im polnischen Recht. Zunédchst wird die Moglichkeit, einer
juristischen Person immateriellen Schadenersatz zuzuerkennen, anhand der in Leh-
re und Rechtsprechung zu diesem Thema vertretenen Auffassungen analysiert und
untersucht, ob es Argumente gibt, die dagegensprechen, einer juristischen Person
generell immateriellen Schadenersatz zuzuerkennen. Zweitens geht es darum, das
Verstiandnis des Schadens (als nichtvermdgensrechtliche Beeintrdchtigung des guten
Rufs) im Falle einer juristischen Person auch anhand ihrer Funktionen zu erldutern.
Die vorgebrachten Argumente zeigen, dass das traditionelle Verstindnis des Schadens
nicht auf eine juristische Person angewendet werden kann und dass der immateriel-
le Schaden im Falle einer juristischen Person als Verschlechterung des guten Rufs
verstanden werden muss. Anschliefend wird die Mdglichkeit des Auftretens eines
immateriellen Schadens bei verschiedenen Arten von juristischen Personen diskutiert.
Es wird aufgezeigt, ob das Potential flir einen immateriellen Schaden unterschiedlich
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ist, je nachdem, ob es sich bei der juristischen Person um einen Unternehmer oder
eine gemeinniitzige Organisation handelt.

Keywords: immaterieller Schaden, juristische Person, Ruf, Verletzung der personli-
chen Rechte.

I. Introduction

In Polish civil law, personal rights (such as reputation, dignity, life or health) are, as
stated in Article 23 of the Polish Civil Code! (hereinafter CC), attributed to a natural
person (human being). In case of infringement of such a right, the person whose per-
sonal right has been infringed or whose personal right is threatened by the acts of an-
other, may demand, first, that the action ceases to continue (provided it is unlawful).
Secondly, he may demand that the infringer performs the actions necessary to remove
effects of the infringement, which means making a statement of appropriate content
and form. Those two measures are hereinafter referred to as non-monetary measures
of protection of personal rights. Thirdly, according to Article 24 § 1 CC, under the
rules provided by the Civil Code, a claim arises to monetary non-pecuniary compen-
sation? or payment of an appropriate sum of money to a designated social purpose.
Fourth, according to Article 24 § 2 CC, if there is harm because of the infringement of
a personal right, the affected party may demand damages on general principles. Those
are called monetary measures of protection of personal rights.

According to Article 43 CC, the rules on the protection of the personal rights of
natural persons apply accordingly to legal persons. Therefore, it is necessary to con-
sider which of the claims indicated in Article 24 CC will also apply to the protection
of personal rights of legal persons. It should be noted that the legislator does not pro-
vide guidance on the understanding of the concept of application of these provisions
to legal persons.? Undoubtedly, a legal person may use the means of protection of per-
sonal rights granted by law to a natural person.* A legal person is entitled to non-
monetary measures of protection of personal rights.> There is also no doubt in the
doctrine about the possibility of using a claim for damages, based on general princi-

1 Ustawa z dnia 23 kwietnia 1964 r. Kodeks cywilny, t.j. Dz. U. z 2024 r. poz. 1061 z pdézn.
zm. [Act of 23rd of April 1964 — Civil Code, OJ 2024, Item 1061].

2 Meaning monetary compensation for non-pecuniary loss (pol. zadoscuczynienie), here-
inafter referred to as “non-pecuniary compensation”. Non-pecuniary damages should be
distinguished from pecuniary damages, hereinafter referred to as “damages”, which are to
be understood as compensation for pecuniary damage (pol. odszkodowanie).

3 A. Kubiak-Cyrul, Dobra osobiste 0sob prawnych, Cracow 2005, p. 128.

4 A. Kubiak-Cyrul, Ochrona dobr osobistych oséb prawnych w prawie polskim in: , J.
Balcarczyk (ed.), Dobra osobiste w XXI wieku. Nowe wartosci, zasady, technologie,
Warsaw 2012, pp. 495-496.

5 J. Frgckowiak, Osoby prawne in: M. Safjan (ed.), System Prawa Prywatnego. Tom 1. Prawo
cywilne czg$¢ ogolna, Warsaw 2012, pp. 1201-1202, K. Rataj, N. Skiba, P. Szczepanek,
Katalog dobr osobistych in: 1. Lewandowska-Malec (ed.), Dobra osobisteWarsaw 2017, pp.
111-112, Kubiak-Cyrul, fn. 4, pp. 495-496.
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ples® in accordance with Article 24 § 2 CC.” However, it is controversial whether a
legal entity may be entitled to a claim for non-pecuniary damages under third sen-
tence of Article 24 § 1 CC.8

This article examines: first, whether non-pecuniary damages can be applied to
violations of the reputation of legal persons, and second, if yes, how the amount of
said non-pecuniary damages can be determined.

Non-pecuniary damages for infringement of the reputation of a legal person are
regulated by Article 448 CC,” applied to a legal person accordingly due to the refer-
ence in Article 43 CC. Article 448 CC states that in the event of infringement of a
personal right, the court may grant the person whose personal right has been infringed
an appropriate sum as monetary non-pecuniary damages for the harm suffered or
award an appropriate sum of money to the social purpose indicated by him, regardless
of other measures needed to remove the effects of the infringement.

II. Doctrinal views on non-pecuniary damages for infringement of a legal
person’s reputation

Doctrinal opinions on application of Article 448 CC to legal persons are mixed. This
is primarily because the traditional understanding of the word “harm” used in this
provision, which is the basis for awarding non-pecuniary damages, causes interpreta-
tive difficulties. There is no doubt that harm (understood as non-pecuniary loss) in
individuals ought to be understood as some kind of physical suffering. This was
written as early as 1956 by Z. Radwanski, who linked the (then novel) compensatory
function of non-pecuniary damages to the amount of suffering experienced by the
injured person.!? A similar opinion is presented by A. Szpunar, who emphasises that
harm consists of certain physical and mental suffering experienced by the injured.!!
Similar opinion is also expressed by authors of other publications.!?

Therefore, when interpreting the concept of harm in the context of a legal person
it is therefore necessary to reject its most traditional understanding. This is because
it leads to the conclusion that non-pecuniary damages, by their very nature, cannot
be granted to a legal person, because, as a non-human entity, it is not capable of

6 Which means rules stated in Art. 415 CC and further, i.e. on a fault basis, although not
exclusively.

7 Kubiak-Cyrul, fn. 4, p. 496, P. Machnikowski, Odpowiedzialnos¢ za majatkowe skutki
naruszenia dobra osobistego, in: J. Balcarczyk (ed.) Dobra osobiste w XXI wieku. Nowe
wartos$ci, zasady, technologie, Warsaw 2012, p. 20.

8 P. Machnikowski, A. Smieja, Naprawienie szkody niemajatkowej, in: System Prawa Pry-
watnego. Tom. 6. Warsaw 2018, p. 256, K. Swigtczak, Dobra osobiste 0s6b prawnych w
polskim prawie cywilnym, £.6dz 2020, p. 75, Frgckowiak, fn. 5, p. 1199.

9 A legal person, for obvious reasons, cannot suffer personal injury, so Art. 445 CC will not apply.

10 Z. Radwanski, Zado$Cuczynienie za szkode niemajatkows: rozwdj i funkcja spoteczna,
Poznan 1956, p. 48.

11 A. Szpunar, Zadoséuczynienie za szkodg niemajatkowa, Bydgoszcz 1999, p. 66.

12 See Machnikowski, Smieja, fn. 8, p. 787, similarly P. Sobolewski in: K. Osajda, W. Borysiak
(eds.), Kodeks cywilny. KomentarzZWarsaw 2024, Art. 448 mn. 35-39.
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experiencing mental suffering.!> Such a view, even though it has been reflected in
case law,'* should be considered incorrect, because applying accordingly (as stated in
Article 43 CC) does not mean applying the identical interpretation of Article 448 CC
as in the case of individuals.

One of the solutions of this problem was to use the existing “theory of organs”,!3
according to which the harm suffered by the legal person should be understood as
harm suffered by members of its organs. Such a view should also be considered
inaccurate.'® Actions that are intended to infringe the personal rights of a legal person
should be aimed at the essence of the organisational entity and its personality.'” Thus,
the discomfort and negative feelings of members of the organs of a legal person
cannot be considered equal to violating the personal rights of legal persons. It is
therefore impossible to consider that a legal person is capable of suffering harm
through members of its organs.!®

Many of the other answers in the doctrine are based on a rather oversimplified,
pragmatic argumentation that omits, in part, the complexity of this problem. For ex-
ample, J. Frackowiak citing legal persons as an example, states that if personal rights
do not involve the mental experiences of the injured party, there are no clear grounds
for denying such a person non-pecuniary damage. He argues that the infringer of
the personal rights of a legal person should not be put in a better position than
the infringer of the personal rights of an individual.!® Authors of other publications
also argue in favour of granting non-pecuniary damages to a legal person, mainly
citing systemic and purposive aspects, often supporting them with arguments about
the intolerability of discrimination against legal persons.2® A broader answer to this
question is given by J. Koczanowski, approving the award of non-pecuniary damages
to a legal person. He believes that the mere statement about possibility of granting
non-pecuniary damages does not immediately mean that it will be granted in every

13 See Machnikowski, Smieja, fn. 8, p. 787 and Sobolewski, fn. 12, Art. 448 mn. 35-39.

14 See Judgment of the Court of Appeals in Cracow of 28 September 2999, I Aca 464/99,
Transformacje Prawa Prywatnego 3|2002, p. 131, Judgment of the Court of Appeals in
Warsaw of 9 February 2007, VI Aca 960/06, Apelacja Warszawska 1/2008 item 103.

15 A theory according to which a legal person by means of its organs can act on a principle
similar to a human being: he can think, express his will, and real collective persons are not
only capable of legal actions, but also of expressing their will and acting —f.e. see J. Mucha-
Kujawa, Teoretycznoprawne aspekty przedstawicielstwa organizacyjnego jako pragmaty-
cznego sposobu reprezentacji osoby prawnej, Studia Prawnicze 32017, p. 151.

16 P. Konik, ‘Krzywda spowodowana naruszeniem dobrego imienia osoby prawnej, in: A.
Kazmierczyk, K. Michalowskiej, M. Szaraniec (eds.), Verba volant, scripta manet. Ksigga
jubileuszowa dedykowana Pani Profesor Bogustawie Gneli, Warsaw 2023, p. 453, Supreme
Court decision of 24 September 2008, II CSK 126/08, Orzecznictwo Sadu Najwyzszego
Izba Cywilna 2|2009 item 58.

17 See P. Lewandowski, O relacji dobr osobistych osob prawnych i 0sob fizycznych, Studia
Prawnoustrojowe UWM 46|2019, p. 237.

18 Konik, fn. 16, p. 453.

19 J. Frgckowiak, Osoby prawne in: M. Safjana (ed.), System Prawa Prywatnego. Tom 1.
Prawo cywilne — cz¢$¢ ogolna, Warsaw 2007, p. 1087, this opinion has not been altered in
the latest publication of the series — see Frgckowiak, fn. 5, p. 1202.

20 Rataj, Skiba, Szczepanek, fn. 5, p. 111 — 112, N. Mrukowska, Wizerunek gminy i jego
ochrona, Warsaw 2020, pp. 186-187, Swigtczak, fn. 8, p. 76, Szpunar, fn. 11, p. 210.
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case of infringement. He points out that the court, when analysing a particular case,
must determine the occurrence of non-pecuniary loss on the part of the injured legal
person, using criteria that are as objectivised as possible.?! A deeper analysis is
undertaken by M. Kalinski, who denies the legal person’s claim for non-pecuniary
compensation, pointing out that the negative effects in terms of turnover or profit
are cases of property damage, and thus cannot be compensated by non-pecuniary
compensation. He recognises that non-pecuniary compensation cannot compensate
for damage to a legal person in the form of loss of reputation.??

A. Kubiak-Cyrul undertakes a more complex analysis. She begins by stating that a
legal person can also claim non-pecuniary damages. As arguments, she points to lin-
guistic aspects (through the use of the words “the one whose personal right has been
infringed” rather than using a word “person” in Article 448 CC) and the fact that a
legal person is entitled to non-pecuniary damages under Article 212 § 3 of the Polish
Penal Code?? (hereinafter as “PC”). She also criticises the argument that legal per-
sons, by their very nature, cannot suffer non-pecuniary harm, when the concept of
harm is used in its traditional sense.?*

One of the most interesting analyses about non-pecuniary damages in the context
of the protection of the good name of legal persons was conducted by P. Konik. First,
he attempts to determine what harm means in the case of legal persons, referring to
the concept expressed in the jurisprudence, according to which the harm in such a
situation is the non-pecuniary loss in the personal right in question. However, this
concept, according to the author, poses several difficulties: in the case of reputation,
this would require establishing how the reputation (good name) of the legal person
worsened, and that this negative behaviour had a negative impact on this personal
right. In many cases this seems very difficult (even sometimes impossible). He also
raises the very important problem of the relationship between non-pecuniary loss and
pecuniary loss to the legal person arising from harm to reputation. He rightly notes
that in case of legal persons, especially in the case of entrepreneurs,” there is a
different proportion of the non-pecuniary sphere to the pecuniary sphere than in the
case of natural persons. The author concludes his analysis by saying that the potential
for harm in legal persons is smaller than in natural persons.?

M. Safjan provides a particularly interesting perspective on this issue: analysing
the content of Article 448 CC shortly after its introduction, he pointed to the fact that
the compensatory functions of non-pecuniary damages granted to legal persons have
increased in importance. He noted that the protection of the personal rights of legal
persons is, in fact, about protecting the objectively understood interests of this person
related to his personal rights. In his opinion, the loss compensated by non-pecuniary
damages in this case should be understood broadly and include the interests of the

21 J. Koczanowski, Ochrona dobr osobistych 0sob prawnych, Cracow 1999, p. 157.

22 M. Kalinski, Odpowiedzialno$¢ odszkodowawcza in: A. Olejniczaka (ed.), System Prawa
Prywatnego. Tom 6. Prawo zobowiazan - cz¢$¢ ogdlna, Warsaw 2023, p. 108.

23 Ustawa z dnia 6 czerwca 1997 r. Kodeks karny, Dz. U. z 2024 r. poz. 17 with changes [Act
of 6 June 1997 — Penal Code, OJ 2024, Item 17].

24 Kubiak-Cyrul, fn. 3, pp. 236-242.

25 Meaning a legal person conducting business in its own name, as stated in Art. 43' CC.

26 Konik, fn. 16, pp. 452 — 456.
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legal person related to his personal rights, also in terms of hard to measure pecuniary
loss.”’

III. Judicial views on non-pecuniary damages for infringement of a legal
person’s reputation

Within such a practical problem, it is also impossible not to refer to the case law. The
dominant opinion in case law of the Polish Supreme Court allows the application of
non-pecuniary damages to cases of infringement of personal rights of legal persons.
Just analysing older case law, the Supreme Court has already stated rather cautiously
that Article 448 CC may apply in a situation where the plaintiff is a legal person, but
this depends on the circumstances of the specific case.?®

This opinion is also presented in more recent case law. The Polish Supreme Court,
in the justification of its judgment of 24 September 2008,? noted that the interpreta-
tion of the concept of harm applied when the injured parties are natural persons does
not exclude the application of Article 448 CC to legal persons. The Court stated that
legal persons indeed experience non-pecuniary loss as a result of infringement of their
personal rights, which cannot be measured in monetary amounts. In support of this
thesis, the Supreme Court pointed out that the possibility of awarding non-pecuniary
damages to a legal person is justified by the fact that previous case law in this context
has emphasised that this institution has not only a compensatory function, but also a
satisfying, repressive and preventive and educational function. This position is also
widely endorsed in the case law of appellate courts in Poland.”

The problem of the amount of non-pecuniary damages awarded to a legal person
was addressed by the Supreme Court in a later decision, in which it undertook an
analysis of the non-pecuniary damages awarded to a charitable organisation. It held
that the amount of non-pecuniary damages awarded to a non-profit must be, on the
one hand, appropriate from the perspective of the infringement, and, on the other
hand, constituting a clear hardship for the infringer of the personal right, to deter him
and persons in a similar situation from taking such actions in the future.?!

27 M. Safjan, Ochrona majatkowa po zmianie przepisow kodeksu cywilnego, Przeglad Prawa
Handowego 11997, p. 11.

28 Supreme Court decision of 15 December 1975, I CR 887/75, LEX, No. 7780, which also
finds recognition in the decision of the Supreme Court mentioned below and in the decision
of the Court of Appeals in Warsaw of 18 June 2018, I Aca 132/17, LEX, No. 2520507 and
other decisions.

29 Supreme Court decision of 24 September 2008, II CSK 126/08, Orzecznictwo Sadu
Najwyzszego Izba Cywilna 2|2009 item 58.

30 See Court of Appeals in Cracow decision of 3 October 2022, I Aca 1287/20, LEX, No.
3487889, Court of Appeals in Warsaw decision of 3 January 2022, I Aca 354/21, LEX, No.
3304521, Court of Appeals in Szczecin decision of 9 November 2020, I Aca 281/20, LEX,
No. 3150088, Court of Appeals in Warsaw decision of 14 February 2019, I Aca 1354/17,
LEX, No. 2637897.

31 Supreme Court decision of 13 January 2012, I CSK 790/10, LEX, No. 1129077, endorsed in
appellate court decisions, for example Court of Appeals in Lublin decision of 24 May 2022,
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Similar conclusions were also adopted in the reasoning of the Supreme Court
resolution, the operative part of which accepted (although indirectly) awarding non-
pecuniary damages to a legal person. The Court, in the reasons for the resolution,
began its consideration by stating that Article 448 CC applies under Article 43 CC to
legal persons, which allows legal persons to claim for non-pecuniary damages.??

The jurisprudence of the Supreme Court about non-pecuniary damages for in-
fringement of personal rights of legal persons was summarised, in the Supreme
Court's resolution of 3 October 2023.33 Here the Court stated that Article 448 CC
(now Article 448 § 1 CC) applies accordingly to legal persons (Article 43 CC). The
Court first pointed out that, when comparing the personal rights of legal persons to
the personal rights of natural persons, both their categories, their functions and pur-
poses are different. In the case of a legal person, personal rights are intended to enable
such person to function properly in accordance with the scope of its activities. The
Supreme Court also stated that personal rights in case of a legal person cannot mistak-
en with infringement of the personal rights of individuals who are part of its bodies,
because these individuals do not fill the personal substrate of a legal person.

Referring directly to the problem of awarding non-pecuniary compensation, the
Supreme Court first emphasised that, the way of applying accordingly the rules on
protection of personal rights of legal persons cannot be deduced from the linguistic
interpretation of Article 43 CC. According to the Court, the interpretation of the
concept of harm also does not exclude the possibility of awarding non-pecuniary
damages to legal persons, even though they do not suffer physical and mental suffer-
ing. Harm, according to the Supreme Court, in the case of legal persons, should
be understood as loss of a non-pecuniary nature resulting from the infringement
of the personal right of a legal person. It was stressed that non-pecuniary loss is
different from pecuniary loss, and this loss should not be compensated by non-pe-
cuniary damages. It should be defined as non-pecuniary loss consisting of either
the inability to or the impediment to the proper conduct of its business as before.
Non-pecuniary damages in the case of a legal person are therefore aimed not at
providing satisfaction, but at protecting its objective interests related to its personal
rights. An additional argument of the Supreme Court is that non-pecuniary compen-
sation, in addition to its compensatory function, also has a preventive, educational
and repressive function. The Court also stresses that the compensatory function in
the case of a legal person will be fulfilled if the awarded benefit will serve the legal
person’s business. The repressive and preventive-educational function, on the other
hand, are derivatives of the compensatory function, and non-pecuniary damages that
does not sufficiently fulfil the repressive and preventive-educational function does
not also fulfil the compensatory function. Interestingly, the Court also referred to

I Aca 511/21, LEX, No. 3390489 and Court of Appeals in Warsaw decision of 10 April
2019, 1 Aca 17/18, LEX, No. 2689776.

32 Supreme Court resolution of 9 November 2017, III CZP 43/17, Orzecznictwo Sadu
Najwyzszego. Izba Cywilna 5|2018 item 49, with approving note by M. Sekuta-Leleno,
Dochodzenie roszczenia o zado$Cuczynienie pienigzne za naruszenie dobr osobistych osob
prawnych przez nastgpcoOw prawnych osoby prawnej. Glosa do uchwaty SN z dnia 9
listopada 2017 r., IIT CZP 43/17, Glosa 42018, pp. 64-65.

33 Supreme Court Resolution of 3 October 2023, III CZP 22/23. LEX, No. 3609802.
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the amendment to the Code of Civil Procedure®* (hereinafter referred to as “CP”),
which amended Article 1050 CP.35 It notes that the amendment, which may result
in the ineffectiveness of non-material measures for the protection of personal rights,
may lead to a significant deterioration in the current protection of personal rights and
may result in an increased demand for greater use of monetary protection measures.3¢
Therefore, the Supreme Court in the resolution expressly approves granting (at least
in principle) non-pecuniary damages to legal persons.

Analysing the views denying non-pecuniary damages to a legal person, one can-
not ignore the position expressed by the Court of Appeals in Cracow, which stated
that the harm referred to in Article 448 CC is in the form of physical and mental
suffering, which cannot be attributed to a legal person. The Court found that it is
impossible to identify a condition analogous to harm in a natural person in a legal
person. Thus, according to the Court, a legal person is not entitled to monetary
non-pecuniary damages’’. This judgment met with little acceptance in subsequent
case law.®

Summarising the discussion, it should be noted that most of both doctrine and
case law approve granting non-pecuniary damages to a legal person for infringement
of a personal right. This opinion seems to be correct. There are only a few arguments
according to which a legal person should be denied non-pecuniary damage, most of
which relay on traditional understanding of harm. Therefore, it must be said that as
there are no reasons a legal person should be denied non-pecuniary damage, it should
be, as a rule, applied to legal persons. That said, different kinds of legal persons may
not be able to sustain non-pecuniary loss, and therefore not granted non-pecuniary
damages.

34 Ustawa z dnia 17 listopada 1964 r. Kodeks postepowania cywilnego, Dz. U. z 2023 r. poz.
1550 with changes [Act of 17 November 1964, Code of Civil Procedure, OJ 2023 Item
1550].

35 According to Article 1050 § 4 CP “If, in cases of infringement of personal rights, the debtor
does not submit a statement of the required content and in the appropriate form, despite
setting a deadline for its submission and threatening him with a fine, the court shall impose a
fine of up to fifteen thousand zlotys on the debtor and order that an announcement corre-
sponding to the content of the required statement and in the appropriate form be published in
the Court and Commercial Gazette at the debtor's expense. The provisions of Article 1052 and
Article 1053 shall not apply. The publication in the Court and Commercial Gazette of the
announcement referred to in the first sentence shall, to the extent covered by the announce-
ment, result in the expiration of the claim stated in the enforcement title.” This solution has
been widely criticized by the doctrine — see K. Drozdowicz, Publikacja o$wiadczenia
odpowiedniej tresci i w odpowiedniej formie w Monitorze Sagdowym i Gospodarczym w
sprawach o naruszenie dobr osobistych — uwagi na tle art. 1050 § 4 KPC, Monitor Prawniczy
62023, p. 340, a takze J. Jagieta, Zmiana egzekucji sadowej roszczenia o usunigcie skutkow
naruszenia dobr osobistych poprzez zlozenie o§wiadczenia, Monitor Prawniczy 92023, p.
603.

36 Such as pecuniary damages and non-pecuniary damages.

37 Court of Appeals in Cracow decision of 28 September 1999, 1 Aca 464/99, Transformacje
Prawa Prywatnego 32002, p. 131.

38 Court of Appeals in Warsaw decision of 9 February 2007, VI Aca 960/06, Apelacja
Warszawska 12008 item 103.
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IV. Non-pecuniary loss in the context of a legal person

As indicated above, non-pecuniary damages are awarded for non-pecuniary loss.3°
However, it is difficult to determine what non-pecuniary loss is in the case of legal
persons. Any kind of pecuniary loss clearly cannot be compensated by non-pecuniary
compensation.*® Therefore, non-pecuniary loss remains entirely separate from pecu-
niary loss. According to the definition of non-pecuniary loss found in the older
literature, it means the broadly understood deterioration of the situation of the person
affected by it by the infringement of personal rights protected by law, taking into
account that it has no effect in the pecuniary sphere of the victim.*! Although Z. Rad-
wanski, the author of the above-mentioned definition, emphasised that non-pecuniary
damages by its very nature cannot be granted to a legal person,*? this definition may
be accurate regardless of what entity was harmed by the infringement.

It should be emphasised that the reputation of a legal person, for the purposes
of this paper, is understood as a situation in which every legal person is entitled
to respect for its position and the value it holds in society, as well as the need to
guarantee its future ability to carry out its function in the trade.*> The Polish Supreme
Court has stated that non-pecuniary loss suffered by a legal person should be defined
as a non-pecuniary loss meaning such an infringement of its personal right that
prevents or hinders the proper conduct of its business as before.**

At this juncture, it is necessary to distinguish between the non-pecuniary loss
itself and its consequences. The non-pecuniary loss itself will be a deterioration of the
reputation of a legal person,*> understood as worsening other entities perception of
that person.® The consequence of this non-pecuniary loss will be that the legal person
is prevented or hindered from conducting its business properly. Non-pecuniary loss
must therefore be considered first as deterioration of the reputation of a legal person,
and only then from the perspective of its consequences, meaning its impact on current
and future activities of the legal person.

V. Functions of monetary non-pecuniary damages

Non-pecuniary damages must fulfil three basic functions: compensatory, repressive
and preventive-educational. The repressive function is realised when its amount is
adequate to the wrongdoer’s attitude towards the act (degree of guilt), and therefore
when the non-pecuniary damages constitute a perceptible sanction for the wrongdo-

39 Szpunar, fn. 11, p. 63.

40 Szpunar, fn. 11, p. 73.

41 Radwanski, fn. 10, p. 166.

42 Radwanski, fn. 10, p. 168.

43 Koczanowski, fn. 21, p. 139.

44 Supreme Court resolution of 3 October 2023, III CZP 22/23. LEX, No. 3609802.

45 Supreme Court resolution of 3 October 2023, III CZP 22/23. LEX, No. 3609802.

46 J. Sadomski in: K. Osajda, W. Borysiak (eds.), Kodeks cywilny. Komentarz, Warsaw 2024,
Art. 24 mn. 61.
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er.*” The preventive function means that non-pecuniary damages, must also have a
preventive significance against possible future infringements.*® The relationship of
these three functions is based on their coexistence and complementarity: the compen-
satory function is dominant, and the repressive and preventive/educational functions
are secondary, though still important.*

The compensatory function, being dominant, raises a difficult problem of deter-
mining how to compensate (by awarding a monetary sum) loss which is inherently
unquantifiable in money. Under the traditional understanding of the compensatory
function, non-pecuniary damages should provide satisfaction to the injured party. This
satisfaction is to be derived from the fact that the infringement of his personal right
was met with an adequate response from the legal order.5!

In the context of a legal person, the problem arises from its inability to feel
satisfaction. It should be therefore emphasised that the compensatory function under-
stood this way, for obvious reasons, cannot be fulfilled in the case of infringement of
personal rights of a legal person.

As stated , the harm in the context of a legal person is a non-pecuniary loss
to a given personal right,5> meaning an objectively understood deterioration of that
quality, regardless of the subject’s feelings.> This means, that we should look for
possible compensation in the improvement of the state of this quality, so the benefit
awarded on this account enables the legal person as much as possible to continue
operating in the way as before the infringement.* However, such a statement leads us
to a question of how non-pecuniary damages can improve the state of this quality.

Consequently, it should be stated that non-pecuniary damages will fulfil the
compensatory function if the amount is high enough to enable the legal person, at
least approximately, to repair the non-pecuniary loss to its good name. The amount
awarded should be set at a level that will enable the legal person to take appropriately
effective measures to repair the infringement of his reputation. These may include, for
example, measures in the form of organising advertising and promotional campaign,
public relations activities or publication of relevant statements, aimed at improving
the condition of the reputation of the legal person. In cases where the deterioration
of the good name is less severe, measures such as informative publications on the
website, social media, or articles in the press may suffice. The measure to improve
the state of good name should depend on the extent of non-pecuniary loss to the
legal person’s reputation. Of course, it should be emphasised that in most cases it
will not be possible to determine an amount that allows for perfect compensation of
the non-material damage — the Court should be able to determine an amount that is
appropriate, and therefore best suited to the purpose of non-pecuniary compensation.

47 Sobolewski, fn. 12, Art. 448 mn. 40-41.

48 Machnikowski, Smieja, fn. 8, p. 760.

49 Radwanski, fn. 10, p. 151.

50 Supreme Court resolution of 3 October 2023, III CZP 22/23. LEX, No. 3609802.
51 Szpunar, fn. 11, p. 79.

52 Supreme Court resolution of 3 October 2023, 111 CZP 22/23. LEX, No. 3609802.
53 Supreme Court resolution of 3 October 2023, 111 CZP 22/23. LEX, No. 3609802.
54 Supreme Court resolution of 3 October 2023, 111 CZP 22/23. LEX, No. 3609802.
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At this point, it is also worth noting the problem of whether non-pecuniary
damages fulfilling the compensatory function understood this way will compensate
for property damage in the form of an expense or not.>> Indeed, it can be argued
that the pecuniary damages will also include the expense of reversing the pecuniary
consequences of the infringement of a “good name”. It is also important to state that
the possible measures awarded as non-pecuniary damages for non-pecuniary loss to
enable the legal person to reverse the effects of the infringement on its personal rights
will also affect the amount of future lost earnings of the legal person. The question
should therefore be raised as to whether the compensatory function understood in
this way will not result in the non-pecuniary damages actually compensating the
pecuniary damage. The answer for this question should be negative. Despite the
undeniable effect of such non-pecuniary damages on the amount of future damages,
the fact that non-pecuniary damages as presented are intended to compensate only
for non-pecuniary loss remains unchanged. Possible side effects of non-pecuniary
damages understood this way do not make the purpose of applying this institution
different. This is because in the system of protection of personal rights, the means for
remedying infringements affect each other and are impossible to be completely sepa-
rated from each other. Even a judgment awarding pecuniary damages for infringement
of the reputation of a legal person, being public, is likely going to affect future
non-pecuniary loss. In addition, according to the prevailing view, compensated as
pecuniary damages are expenses to prevent further pecuniary loss resulting from the
infringement.>® Using pecuniary damages to compensate for expenses for preventing
non-pecuniary loss is not generally approved in the doctrine.’” In my opinion,
such expenses should not be compensated by damages. So, if the court awarding
non-pecuniary damages in determining is based on what amount is needed to remedy
the non-pecuniary loss to the reputation, the possible impact of these measures on the
future pecuniary loss will remain only a side effect.

In connection with the interpretation presented, a question arises about the rela-
tionship of the non-pecuniary measure of Article 24 § 1 CC, i.e. the claim for the
completion of actions necessary to remove the effects of the infringement, with the
claim for non-pecuniary damages. These measures appear to have similar functions
and similar purpose.

Said claim for the completion of actions necessary to remove effects of its
infringement, is supposed to be, in a sense, remedying he harm done by the infringe-
ment,*® meaning that this claim is supposed to remove or minimise the effects of
the infringement, since by the very nature of personal rights their infringement is
irreversible.> Actions necessary to remove the effects of the infringement are usually

55 As stated in Article 361 § 2 CC damages include the losses which the injured party has
suffered (damnum emergens) as well as profits which it could have obtained, if no damage
were inflicted (/ucrum cessans). According to Polish doctrine an expense for remedying the
effects of pecuniary damage made by the affected party can be construed as a loss, which can
be redressed by awarding damages.

56 Kalinski, fn. 22, p. 127-128.

57 Sobolewski, fn. 12, Art. 361 mn. 70.

58 Supreme Court resolution of 3 October 2023, 111 CZP 22/23. LEX, No. 3609802.

59 Sadomski, fn. 47, Art. 24 mn. 142.
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statements to which the infringer may be obliged. They may be, for example, an
apology to the injured party, a retraction of the allegations made against the injured
party or a correction of the published information.® Such statements should be
made in an appropriate form and content, and thus be proportional in relation to
the infringement and its consequences. It must also provide the injured party with
a sufficiently comprehensive protection of his interests in the given circumstances,
considering that no excessive and unjustified measures are applied to the infringing
party.®!

The entire system of protection of personal rights (excluding pecuniary damages)
serves to repair the non-pecuniary loss to the fullest extent possible. Non-pecuniary
loss, however, is repaired firstly by means of non-monetary protection measures di-
rected at removing the effects of the non-pecuniary loss caused by the infringement.%?
This position is particularly supported by the fact that the claim for taking actions
necessary for removing the effects of infringement only requires establishing the fact
of infringement and its unlawfulness (which is presumed). This means it is granted
regardless of the fault of the infringer. Therefore, the claim for reversing the effects of
the infringement and the claim for non-pecuniary damages are both, by their very na-
ture, intended to compensate non-pecuniary loss, and the non-pecuniary damages are
intended to supplement the protection resulting from the claim for taking actions nec-
essary to remove the effects of infringement.® It is also worth emphasising that the
claim for the elimination of the effects of infringement, although aimed at compensat-
ing non-pecuniary loss, is granted regardless of its occurrence. However, according to
the wording of Article 24 § 1 CC, it is left to the Court whether the form of the state-
ment is appropriate, expedient and proportional to the infringement.®* Thus, depend-
ing on the extent of the non-pecuniary loss, different measures may be appropriate to
remove the effects of the infringement of a legal person’s personal right.

The presented understanding of non-pecuniary loss also turns out to be particu-
larly relevant from the perspective of the previously mentioned amended Article 1050
§ 4 CP, according to which, in the event of failure to submit a statement in the appro-
priate content and form, despite the setting of a deadline for its submission and the
threat of a fine, the court shall impose a fine of up to 15,000 zlotys and order the pub-
lication in the Court and Economic Monitor of an announcement corresponding to the
statement. As convincingly justified in the doctrine and jurisprudence, this amend-
ment may cause the ineffectiveness of measures of non-monetary protection of per-
sonal rights.%® The financial sanction for the debtor for failure to comply with the
judgment obliging the publication of an apology will, as a rule, not exceed 20,000
zlotys, so it is not uncommon that the cost of publishing the statement in accordance
with the contents of the judgment (e.g. in a newspaper) will be higher than the amount

60 Sadomski, fn. 47, Art. 24 mn. 140.

61 Sadomski, fn. 47, Art. 24 mn. 142.

62 Constitutional Court decision of 7 February 2005, SK 49/03, Orzecznictwo Trybunatu
Konstytucyjnego 2|2005 item 13.

63 Sadomski, tn. 47, Art. 24 mn. 138.

64 Supreme Court decision of 11 February 2010, I CSK 286/09, LEX, No. 630167.

65 Supreme Court resolution of 3 October 2023, IIT CZP 22/23. LEX, No. 3609802, Drozdow-
icz, fn. 35, p. 340 and next, also Jagiefa, fn. 35, p. 603 et seq.
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indicated. Objectively, it is therefore more advantageous for the debtor in many cases
to pay the fine and incur the costs of publication in the Court and Economic Monitor
than to comply with the court judgment.®® As non-pecuniary damages are intended to
supplement the non-pecuniary protection of reputation, it should be emphasised that
given the limited effectiveness of the non-pecuniary protection measure of apology,
the importance of non-pecuniary damages as a pecuniary protection measure may in-
crease.

As arule, the Court during the proceedings (including the moment of ruling) does
not have sufficient knowledge to assess the future enforceability of a claim. Thus, it
may turn out that granting a costly in execution non-monetary measure in the form of
a statements while granting non-pecuniary damages may result in extremely different
consequences at the stage of execution of this judgment. On the one hand, there is al-
ways a significant risk of ineffectiveness of the non-material measure due to the prob-
lems with its enforcement, so from the perspective of the compensatory function of
non-pecuniary loss, which applies to both of these measures, the protection resulting
from the enforcement may not be sufficient. On the other hand, if the Court were to
intentionally award greater non-pecuniary damages on the assumption that other non-
monetary measures for the removal of the infringement will be enforced in accor-
dance with Article 1050 § 4 CP, then it might turn out that if the judgment is voluntar-
ily executed by the infringer, the non-pecuniary damages will be excessive.

From this perspective, a few possible solutions can be noted. First, in a situation
in which the Court, analysing the evidence in the case, notes that the infringer of
good name does not intend to comply with the judgment, it should consider reducing
the severity of the non-monetary measure at the expense of increasing the amount of
non-pecuniary damages. If, on the other hand, the Court has reason to believe that the
debtor will comply with the judgment, it should consider awarding a costly non-mon-
etary measure of protection and lower non-pecuniary damages. After all, the purpose
of the Court is to provide the fullest possible protection of the infringed personal
right according to the amount of non-monetary damage suffered. As a rule, however,
Courts should be cautious about awarding measures of non-monetary protection of
good name that are costly to execute, due to the debtor’s probable calculation which
will result in not executing such judgment in the form required by it. The cost
of taking appropriate measures by the injured party to remedy non-pecuniary loss
to good name should be awarded as non-pecuniary damages per its compensatory
function.

While shaping the demand of the lawsuit in the case of protection of reputation,
the plaintiff should also consider the possible difficulties in enforcing the claim. In
such case, it may be reasonable, firstly, to waive the demand for the award of this
non-monetary measure, or secondly, to demand the publication of a statement in the
Judicial and Commercial Monitor®’ or another publication in which the costs of publi-
cation will not exceed the costs resulting from enforcement in accordance with Article
1050 § 4 CP, while increasing the amount of non-pecuniary damages claimed. As

66 Drozdowicz, fn. 35, p. 340 et seq.
67 Drozdowicz, fn. 35, p. 343.
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such, it should be emphasised that this increases the importance of non-pecuniary
damages as a means of compensating for the non-pecuniary loss to a personal right.

VI. Non-pecuniary damages for different types of legal persons

For different legal persons there are significant differences between the pecuniary
and non-pecuniary areas of their activities. A typical legal person, which is an
entrepreneur, will primarily perform functions of a pecuniary nature, so its main
function and objective will be economic profit. However, the performance of pecu-
niary functions by a legal person does not mean, of course, that there cannot be any
non-pecuniary loss to its assets. However, due to the significant differences among
specific legal persons within even a single type of legal person, the question of the
relationship of the pecuniary and non-pecuniary areas should be evaluated in each and
every case.

Particularly pronounced non-pecuniary loss can be found in legal persons engaged
in pro publico bono activities.%® This is because usually their function in the trade will
be purely non-pecuniary. It will be therefore necessary to determine what negative
effects of infringement of the reputation of a legal person involve preventing or
hindering the proper conduct of the activities of this legal person in accordance with
its function in the trade. It is possible that persons and entities receiving support from
non-profit will not be willing to continue to cooperate with it. Thus, the circle of those
who will be able or willing to accept support from that non-profit will narrow, making
it more difficult to carry out its activities. It is not difficult to imagine a non-profit
accused of money laundering, whose main purpose is collecting funds for certain
socially beneficial causes. In high probability, many individuals (or entities) receiving
support from that non-profit will not want to receive them anymore due to an associa-
tion with an entity whose public perception is negative. Similarly, non-pecuniary loss
on the part of a pro bono entity may consist of a lack of volunteers willing to support
its goals, often necessary, for example, collecting donations or providing assistance to
the beneficiaries of such legal person’s activities.

Similar non-pecuniary loss is much more difficult to find in legal persons who are
entrepreneurs. In a situation where the number of clients for the products of the busi-
ness (goods or services) reduces, the loss will in most cases be considered pecuniary
loss. Therefore, it needs to be said that making it more difficult or impossible for
that legal person to carry out its business as before will undoubtedly have pecuniary
repercussions to an overwhelming extent.

It is interesting to consider a situation in which a legal person that is an en-
trepreneur simultaneously performs pro publico bono activities. For example, one can
cite hypothetical companies whose activities result in carbon dioxide emissions into
the atmosphere, which carry out free tree planting. Similarly, one can also cite com-
panies that, which, besides business, to some extent also engage in free education of
young people. Although there are also non-pecuniary aspects of the activities of such
legal persons, in most cases the pecuniary interest of such a legal person is dominant,

68 For example, non-profits such as foundations or associations, as well as political parties.
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and it is to this interest that the other goods and functions of its activities will be
subordinated.®® Therefore, in the case of the personal rights of legal persons who are
entrepreneurs, the primary means of property protection of the personal rights of legal
persons should be granting damages,’® rather than non-pecuniary damages as in the
case of natural persons.”! However, if any non-pecuniary loss can be established in a
particular case, it should be compensated by non-pecuniary compensation. In practice,
however, the diversity of the trade may result in a situation in which the award of
non-pecuniary damages is also justified in other cases.

VII. Conclusion

Summarising the above deliberations, it should be emphasized that a legal person
cannot be denied the right to seek non-pecuniary damages for non-pecuniary loss.
As a rule, non-pecuniary damages should, first, fulfil a compensatory function and,
within its framework, also a repressive and preventive-educational function, which
together should be realised in such a way that non-pecuniary damages cannot exceed
the extent of non-pecuniary loss. Non-pecuniary loss in the case of a legal person
will therefore mean damage to its good name resulting in the inability or impediment
to the proper conduct of its activities in accordance with its function in the market.
This finding, in turn, leads to the conclusion that the occurrence of non-pecuniary
loss depends on the type of activity performed by a legal person. Determining the
amount of non-pecuniary damages should therefore consist in setting an amount
high enough to enable the legal person to remove, at least to a significant degree,
the non-material effects of the infringement of its good name, and thus fulfil the
compensatory function of non-pecuniary damages.

69 Konik, fn. 16, p. 455.
70 Konik, fn. 16, pp. 455-456.
71 A. Szpunar, Odszkodowanie za szkod¢ majatkowa, Bydgoszez 1999, p. 24.
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Commentary on the Resolution of the Polish Supreme Court of
17.8.2021, III CZP 79/19, OSNC 2021, No. 12, item 79

Abstract

Polish law provides for exceptions to the statute of limitations for certain claims
connected with rights in rem. A particular constellation is disputed: If a third person
builds a structure on a plot of land and the value of the structure significantly exceeds
the value of the plot, the owner of the plot has the right to claim that the person who
built the structure purchase the plot. While the Polish Supreme Court (Civil Chamber)
holds that such a claim is not subject to the statute of limitations, the author disagrees.
Keywords: Polish Civil Code; Limitation Period and Rights in Rem; Rights in Land
and Rights in Structures.

Abstract deutsch

Das polnische Recht sieht vor, dass bestimmte Anspriiche im Zusammenhang mit
dinglichen Rechten nicht verjdhren. Eine besondere Konstellation ist umstritten:
Wenn ein Dritter auf einem Grundstiick ein Bauwerk errichtet und der Wert des
Bauwerks den Wert des Grundstiicks erheblich ibersteigt, hat der Eigentiimer des
Grundstiicks das Recht, von demjenigen, der das Bauwerk errichtet hat, den Kauf
des Grundstiicks zu verlangen. Wahrend der Oberste Gerichtshof (Zivilkammer) der
Ansicht ist, dass ein solcher Anspruch nicht der Verjdhrung unterliegt, ist der Autor
anderer Meinung.

Keywords: Polnisches Zivilgesetzbuch; Verjahrungsfrist und dingliche Rechte; Rech-
te an Grundstlicken und Rechte an Bauwerken.

I. Article 231 § 2 Polish Civil Code

The subject of this commentary is a critical assessment of the position on the invalidi-
ty of the claim under Article 231 § 2 of the Polish Civil Code (hereinafter: ”CC”), as
well as other theses presented by the Supreme Court in the commented resolution of
17.8.2021.

Article 231 § 2 CC reads as follows:

‘The owner of land on which a building or other device has been erected with a value
significantly exceeding the value of the plot of land occupied for this purpose may
request that the person who erected the building or other device acquire ownership of the
plot of land from him for appropriatecompensation.”

* Student at the Jagellonian University, Krakow.

OER 1/2025, DOI: 10.5771/0030-6444-2025-1-52
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The subject of the claim analysed by the Supreme Court both in resolutions for ref.
no. III CZP 109/18 and ref. no. IIT CZP 79/19 is to make a declaration of intent on the
purchase of the plot on which the building or other device was built. It is important
that the claim arises when the building or other device significantly exceeds the value
of the plot occupied for this purpose. It should be noted that the addressee of the
claim is the entity that erected the building or other device or its legal successor.

The subject of consideration by the Supreme Court was presented by the Prosecu-
tor General. The Prosecutor General motivated the submission of the application by
the need to remove discrepancies in the interpretation of law that were revealed in the
jurisprudence of the Supreme Court in relation to the limitation of the claim under Ar-
ticle 231 § 2 CC. In addition, the Prosecutor General pointed to the need to assess the
legitimacy of the resolution of the Supreme Court of 16 May 2019, III CZP 109/18,!
according to which the claim under Article 231 § 2 CC is not time-barred. In his state-
ment, the Prosecutor General stated that this resolution (i.e. Il CZP 109/18) has an
unacceptable, lawmaking character.

II. Factual and Legal Status in Resolution III CZP 109/18

The starting point for the analysis is to present the facts and justification of the
Supreme Court formulated in the resolution of 16.5.2019., III CZP 109/18, which was
an incentive for the Prosecutor General to submit a motion to resolve the legal issue
resolved in the voted resolution.

1. Facts of Case III CZP 109/18

The case went to the Supreme Court as a result of a legal question presented by the
Polish Court of Appeal. The subject of the case was an action under Article 231
§ 2 CC of the owner of an undeveloped property for submitting a declaration of intent
on its acquisition by an industrial enterprise. The basis for the claim was the construc-
tion of a gas pipeline on the property of the plaintiff.

2. Legal Justification of the Decision in Case III CZP 109/18

With regard to the claim of the owner of the land for the acquisition of ownership of
the occupied plot by the person that built the pipeline, the Supreme Court emphasised
that this claim is related to the right of ownership and results from the right to dispose
of the property. The Supreme Court considered that the adoption of the limitation pe-
riod for the claim under Article 231 § 2 CC leaves the owner with a further negative
or debt collection claim. The court also refers to the concept of a real bond, as well as
the renewable nature of the claim for the redemption of real estate. In its justification,
the Supreme Court also stated that the claim “for the so-called *buyout’ under Arti-

1 Orzecznictwo Sadu Najwyzszego Izba Cywilna (Rulings of the Civil Chamber of the
Supreme Court — hereinafter: “OSNC”) 2020, No. 3, item 24.
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cle 231 § 2 CC, in fact, constitutes a kind of negative claim and, although it aims to
change the legal status, it is not in opposition to Article 222 § 2 CC only supplements
it.”

The arguments presented by the Supreme Court in the resolution in case III CZP
109/18 were upheld and developed in resolution III CZP 79/19.

III. Theses of the Supreme Court Resolution

In this text, I will refer to the following theses of the Supreme Court:

1. On the unitary nature of the restitution claim and the claim under Article 231
§2 CC;

2. On the existence of premises under Article 231 § 2 CC of a real bond and accep-
tance, i.e. ‘resuscitation’ of the claim under Article 231 § 2 CC each subsequent
day;

3. On the inconsistency of the limitation period for the claim of the owner under Ar-
ticle 231 § 2 CC with the deadlines for the prescription of real estate under Arti-
cle 172 CC.

After analysing the theses presented by the Supreme Court, I will present my own
position on the limitation of the claim under Article 231 § 2 CC.

1. Unitary Nature of the Restitution Claim and the Claim Under Article 231 § 2 CC

In the justification of the judgment, the Supreme Court indicates that:

1. in terms of its nature and purpose, the claim under Article 231 § 2 CC serves to
protect the same type of interests as a negatory action;

2. this claim [Article 231 § 2 CC], as the Supreme Court also noted, is a specialised
form of a negatory action.

At the beginning of the considerations, it should be recalled that Article 140 CC
grants the owner two basic rights in relation to things. Pursuant to this provision: the
owner may, to the exclusion of other persons, use the item in accordance with the
socio-economic purpose of his right (...). Within the same limits, he can dispose of a
thing [emphasis added].

A restitution claim is directed against a person who violates property in a way
other than by depriving the owner of actual power over the thing. The subject of the
restitution claim is to demand the restoration of the legal status and the cessation of
violations. Actio negatoria is directed against permanent and unlawful encroachment
into the sphere of the owner’s rights.2 Restoring the legal status that the owner can
claim is a condition in which no one interferes with the owner’s property right.’ In

2 T. Dybowski, in: Ochrona wlasnosci w polskim prawie cywilnym [Protection of property in
Polish civil law] (rei vindicatio — actio negatoria), Warsaw 1969, p. 308.

3 E. Gniewek, in: E. Gniewek (ed.), System Prawa Prywatnego [The System of Private Law].
Volume 3. Prawo rzeczowe [Material Law], ed., Warsaw 2010 p. 779.
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summary, the purpose of the restitution claim is to eliminate future interference with
the owners right to use things freely.

In the case of the claim under Article 231 § 2 CC. ‘The owner of the land on
which a building or other device with a value significantly transferring the value of
the plot occupied for this purpose was erected, may request that the person who erect-
ed the building or other device acquire ownership of the plot from him for appropriate
remuneration.” This claim, unlike a restitution claim, does not refer to the right of the
owner to use the thing, but to a specific type of disposition of the thing. The subject of
the claim is the request to submit a declaration of intent regarding the acquisition of
ownership of the plot. This provision grants the owner the right to request a disposal
action (conclusion of a contract transferring ownership) with the person who erected
the building or other device.

In addition, it should be pointed out that petitory actions are inscribed in the prop-
erty right, in the sense that they are a natural attribute of the property right, regardless
of the existence of detailed regulations in the system of statutory law. In other words,
the ability of the owner to demand from a third party the absence of interference with
the right to property is a constitutive feature of that right. In the case of the claim un-
der Article 231 § 2 CC, it cannot be stated that the core of the ownership right is the
right to require the owner of the land to submit a declaration of will to purchase the
plot. This claim arises in extraordinary situations, giving the owner the opportunity to
dispose of the property without the need to obtain the consent of the person erecting
the building or other facility.

The Supreme Court tried to equate the claim with Article 231 § 2 CC to a restitu-
tion claim in order to extend the first regulation on the lack of limitation of this claim
(Article 223 CC). However, it cannot be assumed that these claims are single-type
claims, as they implement completely different attributes of property rights.

In addition, reading the arguments presented by the Supreme Court, one can be
convinced that in the event that the owner does not have a claim under Article 231
§ 2 CC, i.e. with the claim for the acquisition of ownership of the plot by the owner,
the alternative to this claim is a restitution claim. It should be noted, however, that the
negative claim is updated only if the property right of the thing is violated in a differ-
ent way than by depriving the owner of the actual power over the thing. In a situation
where the owner does not have actual power over the thing, they are entitled to anoth-
er petitioner’s claim: a debt collection claim.

In conclusion, it should be pointed out that it is unjustified for the Supreme Court
to state that the claim under Article 231 §2 CC is a specialised form of a negatory
action, as well as that these claims are of the same type.

2. Occurrence on the Basis of the Premises of Article 231 § 2CC of a Real Bond and
Acceptance, of the Claim under Article 231 § 2 CC each Subsequent Day

At present, civil law claims arise when the conditions specified in the legislation have
been met. In the case of the claim under Article 231 § 2 CC, the premises of the own-
er’s claim to acquire ownership of the plot for appropriate remuneration are:
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1. Erection of a building or other facility by a person that does not own the land on
which the facility is erected;

2. The value of the erected building or other device significantly exceeds the value
of the plot occupied for this purpose.

In the resolution discussed here, the Supreme Court concludes that in the case of Arti-
cle 231 § 2 CC, there is a certain connection between the claim and the factual situa-
tion existing on the property, which consequently excludes its limitation. The
Supreme Court refers here to the existence of a real bond structure and to the perma-
nent revival of the claim. The court states that, “as a consequence, this claim is con-
stantly "being revived’ and therefore, as can be understood, its maturity is constantly
re-established ‘every day separately’.”

Real obligations are a category of obligations with properties that bring them
somewhat closer to property rights. The subjects of these obligations are persons in a
certain situation related to the thing (they are the owners, holders of the thing).* How-
ever, it should be emphasised that the term ‘real bond’ is a doctrinal formulation, and
the analysis of individual code provisions leads to the conclusion that real liabilities
constitute an extremely diverse group.’

The Supreme Court, referring to the concept of a real bond, states that the connec-
tion of the owner and holder with a specific factual situation (i.e. meeting the condi-
tions of Article 231 § 2 CC) leads to the fact that the claim is revived every day sepa-
rately, so the claim would not be time-barred, because the deadline would start every
day separately.

It should be noted that the concept of a real bond under Article 231 §2 CC is
helpful in analysing subjective changes that may occur during the limitation period. It
justifies granting the claim to the legal successor of the owner who was the original
addressee of the claim under Article 231 § 2 CC, the attempt to justify the invalidity
of the claim by referring to the concept of a real bond is so bad that the adoption of
such a thesis leads to the situation that the debt collection claim — regardless of
whether it would concern movable or real estate — would never expire. Assuming the
Supreme Court’s argumentation to be true, the debt collection claim of the owner to
the holder for the release of movable property would never expire, because due to the
feature of a real bond, it would “revive” every day separately.

Therefore, referring to the nature of a real bond is inaccurate. The debt collection
claim is a property claim, so it is time-barred, and the exception is introduced by Arti-
cle 223 CC.3. Inconsistency of the Limitation Period of the Owner’s Claim with Arti-
cle 231 §2 CC with the Deadlines for the Prescription of Real Estate under Arti-
cle 172 CC.

In the commented resolution, the Polish Supreme Court assumes that “limitation
and prescription are two elements of the same, more general structure of private law,
which is antiquity.” In addition, the Supreme Court argues that both limitation and
prescription serve a similar purpose. In the resolution, the Supreme Court takes the
position that there should be consistency and coherence between these institutions,

4 A. Kubas, in: Budowa na cudzym gruncie [Construction on someone else’s land], Warsaw
1972, pp. 118-119.
5 Ibid., p. 120.
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and the adoption of the statute of limitations of the claim under Article 231 §2 CC
contradicts this.

It should be stated that the purpose of the institution of prescription is to remove
the long-term discrepancy between factual situation and legal status. The purpose
of the statute of limitations is to incentivise creditors to quickly pursue claims and
punish them for taking too long to do so. It is reasonable to assume that in certain
situations these institutions perform similar functions, but such a state of affairs
cannot be treated as an axiom.

It is not difficult to see that the purpose and method of regulating these institutions
is different. The statute of limitations is an institution of contract law and refers to the
claim of a designated person, while the prescription is an institution of property law
and refers to a designated thing.

The institution of prescription is of an orderly nature and leads to the granting of
ownership to an entity that has been an independent holder of an object for a long
time. This acquisition takes place ex lege and is a sanction for the owner for lack of
interest in property rights.

In the case of limitation of claims, understood as the subjective right of one entity
to demand specific behaviour from another entity, the expiry of the limitation period
means that the entity to which the claim is addressed may evade the benefit by raising
a plea of limitation. However, the claim is not unenforceable ex /ege — the activity
of the addressee of the claim in the form of raising the objection of the expiry of the
limitation period is necessary here.®

The assumption that there should be full consistency between the statute of limita-
tions and occupancy is an unjustified assumption. As an example, the limitation peri-
od for a debt collection claim for the release of movable property is six years, while
three years are sufficient for the prescription of movable property in good faith (Arti-
cle 174 § 1 CC). It should also be noted that the inconsistency of deadlines occurs in
the opposite situation — those who steal movable property will never acquire owner-
ship, due to lack of good faith, and the limitation period for a debt collection claim
will expire after six years. On the other hand, a debt collection claim for the release of
real estate is not time-barred, but the owner may lose ownership after 20 or 30 years
as a result of prescription, so in fact the possibility of pursuing a debt collection claim
is limited by the deadlines for prescription. Assuming the consistency of both institu-
tions, there should be a connection between the limitation periods and the periods of
prescription, which does not occur in the code provisions.

In addition, it should be noted that initially in the Polish Civil Code — until Octo-
ber 1, 1990 — there was a coherence between the period of prescription and limitation
of the claim under Article 231 § 2 CC. With the entry into force of the Act of 28 July
1990 amending the Civil Code,” the dates of prescription were changed in Arti-
cle 172 CC, extending them by ten years to twenty years. Before this amendment,

6 Another opinion is expressed by P. Machnikowski, in: E. Gniewek, M. Machnikowski
(eds), Kodeks cywilny [Civil Code]. Komentarz [Commentary] Warsaw 2023, Article 117,
according to which the effect of unenforceability of the claim arises by operation of law,
and the fact of unenforceability may only be considered by the court in proceedings upon
the debtor’s objection or ex officio.

7 Polish Civil Code (Journal of Laws No. 55, item 321, as amended).

https://dol. 71/0030- 1P 216.73.216.96, am 14.01.2028, 07:18:06.
o - . i it it o

Erlaubnis ist


https://doi.org/10.5771/0030-6444-2025-1

58 Bartlomiej Kozak

there was a coherence between the limitation of the claim under Article 231 §2 CC
(general term ten years), and the acquisition of real estate in good faith under Arti-
cle 172 § 1 CC (also ten years).

Considering the above, the view that the consistency of the terms of prescription
and limitation of claims raises to the rank of an axiom in the civil law system is not
acceptable. It is true that these institutions have common features and an interpreta-
tion resulting in the consistency of these terms should be sought, but this fact cannot
justify the contra legem interpretation of the invalidity of the claim under Article 231
§2 CC.

IV. Claim under Article 231 § 2 CC becomes Statute-Barred on General
Terms

Pursuant to Article 118 CC, the limitation period for property claims is six years,
unless a special provision provides otherwise. The provision constituting an exception
to Article 117 CC is Article 223 CC, which provides that the owner’s claims provided
for in the preceding provision (i.e. Article 222 CC) shall not be statute-barred if they
relate to real estate. This provision refers to the expiration of the owner’s claim for the
surrender of the property (debt collection claim) and the claim for restoration of the
legal status and for the cessation of infringements on the property (restitution claim).
The purpose of the claims indicated in Article 222 CC is to regain the ownership of
the property by the owner and to ensure that no violations are committed in the future.

By compiling the regulation of the lack of limitation of claims expressed in Arti-
cle 223 CC under Article 231 § 2 CC, it should be noted that in the hypothesis of the
norm from Article 223 CC, there is no claim of the owner to acquire ownership of
real estate from him for appropriate remuneration. This claim is neither a claim for
surrender of the item, nor a claim for restoration of the legal status and cessation of
violations, and only these claims are referred to in Article 223 CC, compiling peti-
tioner’s claims under Article 222 CC with a claim under Article 231 § 2 CC, it can be
seen that the claims under Article 222 CC are aimed at enabling the owner to exercise
the right of ownership to the exclusion of other persons, and the claim under Arti-
cle 231 § 2 CC grants the owner a special opportunity to dispose of the property, and
in no way guarantees the owner the use of the property, and even deprives him of this
right.

By analysing the limitation period of the claim under Article 231 § 2 CC, from a
systemic perspective, it should be emphasised that Section V of Book II of the CC
regulates the protection of property in civil law. There are provisions on petitory
claims (and a special provision regulating their invalidity), supplementary claims (and
a special provision regulating their limitation), claims for reimbursement of expendi-
tures (and a special provision regulating their limitation) and a claim for the transfer
of ownership of a plot for appropriate remuneration (Article 231 § 1 CC), as well as a
claim for the purchase of a plot of land from the owner for appropriate remuneration
(Article 231 § 2 CC). In the case of the last two claims, the legislator did not provide
for a special provision regulating their limitation.
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Based on the systemic analysis of the provisions of Section V of Book II of the
CC, it cannot be concluded that the owner’s claim to acquire ownership of the plot
from him under Article 231 § 2 CC shall be time-barred on the same terms as peti-
tioner’s claims under Article 222 CC, the legislator, in Section V of Book II CC, set-
tled several claims and provided for special limitation periods for some of them. In
the absence of a limitation period, reference should be made to the general rule pro-
vided for in Article 118 CC, according to which, unless a special provision provides
otherwise, the limitation period is six years.” According to this assumption, peti-
tionary claims not related to real estate and claims under Article 231 § 1 and § 2 CC
expire within the general period specified by the legislator in Article 118 CC.

Turning to the functional interpretation, it is reasonable to state that from the point
of view of the purpose of the owner’s claim for the acquisition of property from
him, one can see both arguments for the expediency of the limitation of the claim on
general terms and the invalidity of this claim.

Assuming the applicability of the general statute of limitations to the claim under
Article 231 §2 CC, a situation arises in which the owner is entitled to enforceable
vindicatory and negatory claims, while potentially unenforceable —due to the expira-
tion of the limitation period under Article 118 CC in connection with Article 231
§ 2 CC and the raising of the limitation defence — is the claim for the acquisition of
ownership of the property from the owner. Referring to the economic expediency and
protection of the right to property, it is reasonable to state that the view on the invalid-
ity of the claim under Article 231 § 2 CC better protects the owner’s interests than
applying the statute of limitations to this claim under general principles. On the other
hand, it should be acknowledged that the state of unenforceability of the claim under
Article 231 § 2 CC will arise only after the objection of limitation has been success-
fully raised by the addressee of the claim. In most cases, the addressee himself will be
interested in acquiring ownership of the property, so the problem of limitation of the
claim under Article 231 § 2 CC will be apparent. In the event that after the expiry of
the period under Article 118 CC, if the recipient of the claim is not interested in ac-
quiring ownership of the plot and raises the defence of limitation, the owner may in-
voke the defence of abuse of subjective rights, thereby nullifying the limitation de-
fence. This allows the adjudicating court to consider the interests of both parties and a
certain flexibility when it comes to the application of Article 231 § 2 CC.

It is assumed that raising an allegation of abuse of subjective right is of a sub-
sidiary nature, and therefore it is permissible when there are no other measures that
can effectively defend the interests of the individual.® In extraordinary situations,
when after the expiry of the six-year limitation period under Article 118 CC, the re-
cipient of the claim under Article 231 § 2 CC uses the plea of limitation in a manner
contrary to the principles of social coexistence or contrary to its socio-economic pur-
pose, it should be assumed that there is an abuse of the subjective right entitling to
raise an objection under Article 5 CC.

In situations where the owner, due to his delay and negligence of interests, is not
interested in the property, it is reasonable to state that he loses the right to demand the

8 A. Zbiegien-Turzanska, in: K. Osajda (ed.), Kodeks cywilny — Komentarz [Civil code —
Commentary] Warsaw 2023, Article 5, mn. 136.
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transfer of ownership for appropriate remuneration. In such a situation, he may either
pursue petitory claims or try to resolve this issue contractually.

Analysing the norms of law, it can be seen that the legislator petrifies a legal sta-
tus lasting continuously for a certain period of time, sometimes even despite the un-
lawful nature of this status: Article 117 CC in conjunction with Article 118 CC, Arti-
cle 172 CC, Article 187 § 1, Article 255 CC, Article 293 § 1, Article 388 § 2, Arti-
cle 901 § 2, Article 929 CC, Article 945 § 2 CC, Article 977" § 2 CC. Taking into ac-
count the cited provisions, it can be seen that the restrictions on the exercise of a giv-
en civil law in time depend on its nature and ‘importance’.’

Claims become time-barred after six years. For some limited rights in rem, they
expire after ten years of non-exercise. The possibility of losing ownership depends
on the object of ownership. In cases of lesser importance (movables), this possibility
exists after three years, and in cases of greater importance (real estate), property loss
may occur after 20 or 30 years. There are some exceptions to the above deadlines.
However, regardless of this, it can be seen that the qualification of the owner’s claim
to acquire ownership of the plot for appropriate remuneration in terms of nature
and weight does not resemble rights that are time-barred for periods longer than six
years. In addition, in the Polish Civil Code there is a very similar claim for the
conclusion of an agreement transferring ownership of real estate under a previously
concluded binding agreement, where the dispositive effect was excluded. Such a
claim is time-barred on general terms.

Taking into account the nature, weight and similarity of the claim under Arti-
cle 231 § 2 to other claims that are time-barred on general terms, recognising that the
claim under Article 231 § 2 CC is not time-barred, it would be incompatible with oth-
er terms of ‘antiquity’ in civil law.

In the context of protecting the legitimate interests of the entity that built the
building or other device with a value significantly transferring the value of the plot
occupied for this purpose, it should be assumed that any attempts to recognise the
claim under Article 231 §2 CC are not beneficial to the person who brought the
building. As previously indicated in civil law, one can see tendencies to successively
weaken legal situations inconsistent with the facts. By transferring this idea to the
analysed problem, it is necessary to interpret Article 231 § 2 CC, so that with the pas-
sage of time of ownership of the plot, it is more difficult to force a person to leave the
plot, or to acquire it for remuneration specified strictly in the statutory manner.!?
Adoption of such a method of interpretation of Article 231 § 2 CC is in line with the
general tendency to petrify the facts existing for some time, and also sanctions the
owner’s reluctance.

Adopting the thesis of the limitation of the claim under Article 231 §2 CC on
general principles, it can be noted that with the passage of time the owner consistently
loses further rights related to the possibility of influencing the property. After six

9 By the importance of the law or civil law rights, I mean its economic significance (the main
factor affecting the importance of the law is its market value).

10 Cf. Article 231 § 2 of the Polish Civil Code, according to which the remuneration must be
‘appropriate’. After the expiration of the limitation period, the party interested in acquiring
the property will have greater leverage in negotiating the price, as the limitation period for the
claim under Article 231 § 2 of the Polish Civil Code has expired.
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years from the construction of a building or other device, the value of which signifi-
cantly transfers the value of the plot occupied for this purpose, the limitation period
under Article 231 § 2 CC, and then after the lapse of 20 or 30 years, the owner loses
the right of ownership as a result of the occupancy of the plot (provided that all condi-
tions are met by the builder of the building). According to the position of the Supreme
Court, after the loss of ownership the owner only has the least troublesome claim for
remuneration for the non-contractual use of the item.!!

Finally, it should be pointed out that there are also logical arguments in favour of
the position that the claim under Article 231 § 2 CC is not time-barred. The main ar-
gument refers to the lack of limitation of the debt collection claim. Since the debt col-
lection claim will not be time-barred, the question arises whether it can be reconciled
with the earlier expiry of the weaker claim for the acquisition of ownership of the plot
for appropriate remuneration.

In connection with the comments made earlier, it should be pointed out that this
problem did not originally exist, due to the coherence between the limitation period
and the prescription. Significant in the discourse is the fact that the problem really
concerns only a claim against an independent holder in bad faith. If the independent
holder in good faith was interested in retaining the plot, he could make an untimely
claim under Article 231 § 1 CC,'? or try to determine the price in a contractual man-
ner. In the context of an independent holder in bad faith due to the fact that he is not
entitled to a claim under Article 231 § 1 CC, it may not in any way oppose a debt
collection claim. Despite this, it is reasonable to state that there is no axiological basis
for the independent holder in bad faith to have means that will effectively nullify the
debt collection claim — it is difficult to accept why a person who built a building in
bad faith not on his own land should be protected in any way. If, on the other hand,
the owner wants the independent holder to acquire ownership of the plot from him in
bad faith, then within six years he may pursue claims under Article 231 § 2 CC, de-
manding ‘adequate remuneration’. After the expiration of the limitation period, when
the independent holder raises a plea of limitation, the owner may try to settle the issue
of ownership in a contractual way. The owner may also submit a debt collection
claim, but due to its slowness, there are no grounds to assume that it is also entitled to
a non-binding claim under Article 231 § 2 CC.

The above-mentioned relations between the owner and the autonomous holder un-
der Article 231 §2 CC prove that the existence of an indefensible debt collection
claim does not pave the way for the view that the claim under Article 231 § 2 CC ex-
pires on general terms. As indicated above, the adoption of this view is in line with
the general tendency to modify the legal situation due to the long-term existence of a
specific factual situation.

11 Resolution of the Supreme Court (7) of 3.4.2024, 111 CZP 103/22, LEX No. 3700378.

12 It should be noted that in the case of a claim under Article 231 § 1 there are serious
expediency arguments in favour of the adoption of the lack of limitation. In particular, it
should be noted that the invalidity of this claim results in the consistency of the system —an
independent holder in good faith after 20 years of continuous possession will acquire
ownership by way of prescription. Assuming that the claim under Article 231 § 1 becomes
statute-barred on general terms and causes inconsistencies between the periods of limitation
and prescription.
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V. Conclusion

The above analysis leads to the conclusion that both the linguistic and systemic inter-
pretation requires the assumption that the claim under Article 231 §2 CC becomes
statute-barred on general terms. The fact that the functional interpretation leads to in-
consistent results cannot constitute a basis for adopting the thesis on the invalidity of
the owner’s claim under Article 231 § 2 CC. Due to the fact that the limitation of the
claim on general terms under Article 118 CC also has its justification, it should be
assumed that there is a possibility of literal, systemic and functional interpretation of
Article 231 § 2 CC leading to uniform results. Pursuant to the above, the claim under
Article 231 § 2 CC becomes statute-barred on general terms.
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Abstract

The contribution illustrates principal deficiencies of the existing tax dispute resolution
system in Serbia, with a special focus on the absence of court specialisation in
tax matters. The core of the paper presents the author’s research endeavouring to
address the question whether specialisation of the Administrative Court in tax matters
could be considered to be justifiable, having in mind the existing state of judicial
protection of taxpayers’ rights in Serbia. To the extent that the preceding question
can be answered in the affirmative, the next step will be the choice of a mode of
specialisation which is both preferable and attainable, taking account of the legal
framework currently applicable in Serbia.

Keywords: judicial specialisation, tax disputes, external specialisation, internal spe-
cialisation, administrative judiciary.

Abstract deutsch:

Der Artikel zeigt wesentliche Méngel des Systems zur Beilegung von Steuerstreitig-
keiten in Serbien auf, wobei ein besonderer Schwerpunkt auf dem Fehlen einer spe-
zialisierten Gerichtsbarkeit fiir Steuerangelegenheiten liegt. Der Autor unterstreicht
das Erfordernis einer Spezialisierung auf Steuerangelegenheiten innerhalb der Ver-
waltungsgerichtsbarkeit in Serbien und erdrtert die Formen einer solchen Spezialisie-
rung, die unter Beriicksichtigung des derzeit in Serbien geltenden Rechtsrahmens
sowohl wiinschenswert als auch realisierbar ist.

Keywords: gerichtliche Spezialisierung, Steuerstreitigkeiten, externe Spezialisierung,
interne Spezialisierung, Verwaltungsgerichtsbarkeit.

I. Introduction

The court system in Serbia comprises (1) courts of general jurisdiction (basic courts,
higher courts, appellate courts and the Supreme Court), as well as (2) courts of special
jurisdiction (commercial courts, Appellate Commercial Court, misdemeanour courts,
Appellate Misdemeanour Court and the Administrative Court).! Tax disputes, which

* Lidija Zivkovié, Ph.D., LL.M., Assistant Professor, University of Belgrade — Faculty of Law
(Serbia), lidija.zivkovic@ius.bg.ac.rs, ORCID: https://orcid.org/0000-0003-2113-2566.

1 Art. 143 of the Constitution of the Republic of Serbia, Official Gazette of the Republic of
Serbia (“OG RS”) no. 98/06 and 115/21; Art. 14(2) — (4) of the Law on the Organisation of
Courts, OG RS no. 10/23. The jurisdiction of the Serbian Constitutional Court is regulated
in separate legislation.
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are considered to be a subcategory of administrative disputes, fall within the jurisdic-
tion of the Administrative Court.? In its current form, the Serbian Administrative
Court was established in 2010, in the wake of a comprehensive reform of the court
system in Serbia.? This marked an important step forward considering that, within the
framework of the previous organisation of courts, administrative (including tax) dis-
putes were adjudicated by designated panels within courts of general jurisdiction.*
However, during a decade and a half long history of the “standalone” Administrative
Court, no further efforts were made towards a more nuanced specialisation of admin-
istrative judiciary.

Statistics show that the Administrative Court has for a while now been the most
burdened court in the country. As one of the crucial causes of this unfavourable and
consistently worsening trend, studies have identified the continuous broadening of the
Court’s material jurisdiction.’ Its jurisdiction now covers around 100 grounds for dis-
pute, presupposing the application of more than 300 substantive laws and multiple by-
laws.® Additionally, in the recent years, the Court has been severely understaffed.
During 2023, the Court operated with more than 20% less judges than what the Deci-
sion of the High Judicial Council on the Number of Court Judges prescribes.” During
2022, this deficit was similarly pronounced (appro. 18%).8 Indeed, in the first half of

2 The Law on Tax Procedure and Tax Administration (hereinafter: LTPTA), which lays out
rules of the tax procedure, is a lex specialis in regard to the Law on General Administrative
Procedure (hereinafter: LGAP). LTPTA, OG RS no. 80/02, 84/02, 23/03, 70/03, 55/04,
61/05, 85/05, 62/06, 63/06, 61/07, 20/09, 72/09, 53/10, 101/11, 2/12, 93/12, 47/13, 108/13,
68/14, 105/14, 91/15, 112/15, 15/16, 108/16, 30/18, 95/18, 86/19, 144/20, 96/21 and 138/22;
LGAP, OG RS no. 18/16, 95/18 and 2/23.

3 Reform was initiated in 2008 by the adoption of the Law on the Organisation of Courts, OG
RS no. 116/08. The law became applicable as of 1 January 2010.

4 It should be borne in mind that the history of Serbian administrative judiciary dates back to
1869, when the Council of State (Drzavni savet) was established as the first administrative
court, followed a year later by the adoption of legislation which, for the first time, defined the
contours of an administrative dispute.

5 Government of the Republic of Serbia, National Strategy for Judicial Reform for the Period
2020-2025, OG RS no. 101/20, p. 16.

6 J. Ivanovi¢, The Historical Development of the Administrative Judiciary of Serbia, in: V.
Cuci¢ (ed.), The Collection of Papers: 150" Anniversary of the Administrative Dispute in
Serbia 1869-2019, Administrative Court of the Republic of Serbia — Faculty of Law of the
University of Belgrade, Belgrade 2019, p. 72.

7 Art. 6 of the Decision on the Number of Court Judges, OG RS no. 88/15, 6/16, 11/16, 48/16,
73/16, 104/16, 24/17, 31/17, 54/17, 10/18, 14/18, 31/18, 58/18, 68/18, 102/18, 10/19, 48/19,
67/19, 20/20, 25/20, 78/20, 6/21, 10/21, 36/21, 67/21, 76/21, 90/21, 99/21, 30/22, 119/22,
137/22, 51/23, 93/23 and 117/23; Upravni sud, Godisnji izvestaj o radu Upravnog suda po
materiji za period od 1. januara do 31. decembra 2023. godine [Annual Report of the
Administrative Court per subject matter for the period 1 January — 31 December 2023], p. 5,
available from https://www.up.sud.rs, 27 September 2024.

8 Upravni sud, Godi$nji izvestaj o radu Upravnog suda po materiji za period od 1. januara do
31. decembra 2022 [Annual Report of the Administrative Court per subject matter for the
period 1 January — 31 December 2022]. godine, p. 57, available from https://www.up.sud.rs,
27 September 2024.
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2024, 11 new judges were appointed to the Administrative Court, which is expected
to bring some alleviation of the existing case backlog.’

Reforms aimed at improving the Administrative Court’s performance have been
on the policymakers’ agenda for years. Unfortunately, to this date we have seen little
if any advancement to this end. The latest strategic document adopted by the Govern-
ment of Serbia that is relevant in this respect was the 2020 Judiciary Development
Strategy, which identified the following key measures to be undertaken in the future:
(1) Introduction of the appellate level of administrative judiciary; (2) Enabling spe-
cialisation in administrative areas; (3) Strengthening the capacity of administrative ju-
diciary through the appointment of sufficient number of judges.'® Not only do policy-
makers seem to be aware of the need for a more specialised administrative judiciary
in Serbia, but the same plea has been voiced internally, i.e. by the Administrative
Court representatives themselves.!!

Despite the fact that the specialisation of administrative judiciary seems to be
recognised as a legitimate need within the Serbian judicial system, the question re-
mains as to which specific subject matters within the scope of administrative disputes
warrant specialisation, as well as which means of specialisation would provide the
best remedy for the existing issues. Without dismissing the need for specialisation of
the Serbian administrative judiciary in other fields, this article endeavours to address
these questions from the point of view of tax disputes. It, thus, aims to serve as a
starting point for a discussion on the improvement of the quality of judicial protection
of taxpayers in Serbia.!2

II. Judicial Specialisation as a Global Phenomenon

Judicial specialisation, as understood in this article, refers to ratione materiae special-
isation within the judicial system in a particular jurisdiction. As a feature of a judicial
system, it implies limited and often exclusive jurisdiction in one or several specific
fields of law.!3 Specialisation based on the nature of the legal issues in contention be-

9 New judges were appointed in April 2024, for which reason the effects thereof are yet to
become apparent in the years to come. Nevertheless, it should also be taken into account that
the Administrative Court still acts with a deficit of five judges (58 judges are in office instead
of 63, which is the number prescribed by the Decision on the Number of Court Judges).

10 National Strategy for Judicial Reform for the Period 2020-2025, 18. The lack of continuous
training and development of expertise of judges has been identified as one of the key
deficiencies of the overall judicial system already in the National Strategy for Judicial Reform
for the Period 2013-2018, OG RS no. 57/13.

11 See e.g. the foreword to the Collection of Papers published to honour the 150" anniversary
of administrative dispute in Serbia, written by the then president of the Administrative Court.
J. Ivanovi¢, Foreword, in: Cucié, fn. 6, pp. 16-17.

12 The following analysis builds on the conclusions of the author’s previous work, which was
narrowly focused on the specialisation of judiciary as a precondition for the introduction of
a general anti-avoidance rule into the Serbian tax system. See: L. Zivkovié, Opsta antiabuziv-
na pravila [General anti-avoidance rules], Doctoral Dissertation, Pravni fakultet Univerziteta
u Beogradu, Belgrad 2023, pp. 251-257.

13 M. Zimmer, Overview of Specialized Courts, International Journal for Court Administra-
tion, 12009, p. 1.
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tween the parties is the most ubiquitous dimension of specialisation in contemporary
judicial systems.'4

The results of an analysis conducted by the Consultative Council of European
Judges (CCJE) show that judicial specialisation represents a widespread trend in
European countries.'> The same trend is also observable in other regions. As purport-
ed by the CCIJE, judicial specialisation stems from “the need to adapt to changes in
the law rather than from any deliberate choice”.'® In other words, the primary reason
for the widespread judicial specialisation is to cater to the ever-expanding body of
legislation and its increasing complexity. Specialisation is intended to allow judges to
gain expertise in particular, more narrowly focused legal subject matters. The goal is
to ensure competent comprehension and correct application of the law. Thereby, spe-
cialisation is said to contribute to a higher quality of court decisions, boosting courts’
authority within a particular jurisdiction. At the same time, specialisation is expected
to result in greater consistency of court decisions, hence safeguarding a higher level
of legal certainty.!” Among the various legal subject matters in which a certain level
of specialisation is evident across the surveyed countries, the CCJE lists taxation and
public finances.!®

As Baum succinctly put it, “/jJudicial specialisation is a continuum rather than a
dichotomy”.' At one end of the spectrum we find a judge who “hears cases in a
wide range of legal fields, and no field accounts for a substantial proportion of the
Jjudge’s work”.2 Conversely, a judge who “hears cases in a single field of law” is at
the other end of the spectrum.?! Nevertheless, it is possible to differentiate between
several typical modalities of judicial specialisation on this spectrum, based on their
scope and organisational features. Simultaneously, these various specialisation modal-
ities differ in their potential effects and costs required for their implementation.

The most comprehensive modality of specialisation is the so-called formal,?? or
external® specialisation. It presupposes a division of work among courts and, as such,
it is embedded in the court structure itself.>* This may result in a separate specialised
court being a part of the jurisdiction’s general court system, or a separate hierarchy of

14 B. Opeskin, The Relentless Rise of Judicial Specialisation and its Implications for Judicial
Systems, Current Legal Problems, 1|2022, p. 146.

15 Consultative Council of European Judges — CCJE, Opinion (2012) No. 15 on the Speciali-
sation of Judges, Council of Europe, Paris 2012.

16 1ibid., para. 8.

17 1ibid., para. 9-10.

18 ibid., para. 4, note 2.

19 L. Baum, Judicial Specialization and the Adjudication of Immigration Cases, Duke Law
Journal, 8] 2010, p. 1534.

20 ibid.

21 ibid.

22 L. Baum, Probing the Effects of Judicial Specialization, Duke Law Journal, 7[2009, p. 1672.

23 S. Glazebrook, A Specialist Patent or Intellectual Property Court for New Zealand?, The
Journal of World Intellectual Property, 5/2009, p. 525.

24 Certain authors refer to this modality of specialisation as judicial specialisation in a narrow
sense. A. Uzelac, Mixed Blessing of Judicial Specialisation: The Devil is in the Detail,
Russian Law Journal, 42014, p. 148.
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specialised courts, i.e. specialised branches with or without their own appellate in-
stance.?’

Another modality of specialisation is the informal specialisation. It is also referred
to as internal specialisation, underlining the fact that in this case the “division of
work” is not apparent to the outside world, i.e. to the users of judicial protection.26
From a comparative perspective, this is the most common form of judicial specialisa-
tion and it encompasses two different versions. The first one presupposes the creation
of a specialised division or a panel within a particular court of general (or to an extent
specialised) jurisdiction, which then receives cases mandating expertise in a particular
field.2” Another option is the so-called personal specialisation, which presumes the
specialisation of individual judges within a particular court or court division.28

III. Judicial Protection of Taxpayers in Serbia Against the Backdrop of
Preconditions for Judicial Specialisation

As observed by the Committee appointed by the US Chief Justice to study the prob-
lems of the US federal courts:

Taxation is an extraordinarily specialised area of law, to which generalist judges can con-
tribute little other than confusion, and it is a natural therefore for further experimentation
with specialised courts.?’

Without a doubt, this statement is not necessarily true for each and every judicial (and
more broadly legal) system. Various expert analyses®® and scholarly literature dis-
cussing the implementation of judicial specialisation in different fields and across le-
gal systems have highlighted several preconditions that should be fulfilled, so that
specialisation can be considered sensible in a particular case. To examine whether
within the Serbian legal context the field of taxation is indeed “a natural” for “exper-
imentation with specialised courts” it is imperative to carefully assess the existing le-
gal framework and the broader circumstances in which tax disputes are adjudicated in
Serbia, against the backdrop of commonly identified preconditions for judicial spe-
cialisation.

25 H. Gramckow / B. Walsh, Developing Specialized Court Services: International Experiences
and Lessons Learned, Justice and Development Working Paper Series, World Bank, Wash-
ington D.C. 2013, p. 10.

26 Uzelac, fn. 24, p. 148.

27 Gramckow / Walsh, fn. 25, p. 11.

28 ibid; Uzelac, fn. 24, 149.

29 Federal Courts Study Committee, Working Papers and Subcommittee Reports 1990, p. 21,
available from https://www.law.berkeley.edu, 22 September 2024.

30 Administrative Conference of the US, Specialized Review of Administrative Action: Recom-
mendation No. 91-9, 1991, available from https://library.law.fsu.edu, 1 October 2024;
Gramckow / Walsh, fn. 25, pp. 14-15.
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1. Clear Delineation of a Subject Matter and Uniformity of its Administration

The first commonly emphasised precondition is that the legal subject matter in which
specialisation is pursued needs to be sufficiently specific so that it can be differentiat-
ed without difficulty from claims in other fields.?! Inability to clearly define and de-
lineate a particular subject matter in practice can present as an insurmountable chal-
lenge to judicial specialisation.? This is because delineation is an essential prerequi-
site for the prevention of potential overlaps of jurisdictions. Jurisdictional overlaps
detrimentally affect legal certainty and hinder access to justice. Within the Serbian le-
gal system, this precondition seems to be fulfilled. Tax disputes are sufficiently spe-
cific to be easily differentiated from other administrative matters which fall within the
scope of Administrative Court’s jurisdiction. Tax disputes are disputes initiated
against final (non-appealable) tax administrative acts. In tax disputes, the role of the
respondent rests on the Ministry of Finance as the second-instance authority in the tax
procedure.>® Moreover, in line with Art.47(1) of the Law on Administrative Dis-
putes,?* the Administrative Court is required to identify the subject matter of the dis-
pute in the introductory part of its decisions in each case at hand. In practice, if a tax
dispute is at stake, the Court specifies that it is adjudicating on a “tax case”,’ “tax
legal matter”,3¢ sometimes even going so far as to specify the particular type of tax
which is the subject of dispute (e.g. capital gains tax,’’ transfer tax,’® property tax,?°
etc.).

Additionally, it is commonly highlighted that there needs to be uniformity in the
manner in which the particular subject matter is being administered.*? This precondi-
tion might be said to be fulfilled in the realm of taxation. The assessment, collection
and audit of fiscal revenues are the competence of the Tax Administration as an ad-
ministrative body within the Ministry of Finance. In addition, Art. 11(3) LTPTA states
that, with the aim of ensuring uniform implementation of regulations within the juris-
diction of the Ministry of Finance, the acts issued by the finance minister in relation
to the application of such regulations (e.g. explanations, opinions, instructions, guide-
lines, etc.) are binding for the conduct of the Tax Administration.

31 Administrative Conference of the US, fun. 30, p. 3A; Zimmer, fn. 13, p. 5.

32 S. Miles, The Price We Pay for a Specialized Society: Do Tax Disputes Require Greater
Judicial Specialization?, Victoria University of Wellington Law Review, 22015, p. 367.

33 Art. 165(1) LTPTA.

34 The Law on Administrative Disputes, OG RS no. 111/09.

35 See e.g. judgments of the Serbian Administrative Court no. 24 U 19475/22 of 27 April 2023;
no. 2 U 793/19 of 4 May 2023; and no. 6 U 30391/10 of 20 October 2011.

36 Judgments of the Serbian Administrative Court no. I1I-5 U 15829/18 of 31 October 2022; and
no. 7 U 7567/10 (2009) of 14 October 2010.

37 e.g.inits Judgment no. 3 U 21184/20 of 2 March 2023.

38 e.g. inits Judgment no. 11-10 U 7235/20 of 9 March 2023.

39 e.g.inits Judgment no. 1 U 5976/16 of 19 July 2018.

40 Administrative Conference of the US, tn. 30, p. 2C.
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2. Sufficiently Extensive Caseload

Moreover, specialisation is considered sensible to the extent that it can be reasonably
expected that the volume of cases in the particular field will be sufficiently large.*! In
addition, the volume of the caseload should, ideally, be more or less consistent over
time, so as to ensure that specialisation is not just a temporary need.*> This require-
ment aims at ensuring that specialisation indeed contributes to the alleviation of the
burden borne by courts of general jurisdiction or generalist judges.*> At the same
time, a continuous and sufficiently voluminous caseload is a conditio sine qua non for
(specialised) judges to actually develop the desired level of expertise in the field.**

It seems that, when it comes to the adjudication of tax disputes in Serbia, this pre-
condition is also fulfilled. Tax disputes make up a significant share of the total num-
ber of new cases initiated before the Administrative Court.*> According to publicly
available data, taxation is among a few categories of administrative matters which ac-
count for the highest number of disputes initiated before the Administrative Court.*¢
As of 1 January 2010, when the Administrative Court was established, until 31 De-
cember 2023, tax cases comprised annually an average of approx. 8% of all cases ini-
tiated before that Court.#’ It must be underlined that this figure includes only cases
regarding taxes in the narrow sense of the word. Consequently, this figure does not
cover disputes regarding fees, mandatory social security contributions, customs du-
ties, nor e.g. disputes relating to the revocation of the tax identification number.

If we were to consider all fiscal revenues, their share in the total number of newly
admitted cases would be considerably larger. Indeed, one may question the reasoning
behind the view that not only taxes, but also other fiscal revenues should be consid-
ered when assessing the Court’s caseload size. In our view, this is justified by the fact
that fiscal revenues (taxes, fees, mandatory social security contributions and user

41 Administrative Conference of the US, fn. 30, p. 2A; Zimmer, fn. 13, p. 5.

42 Zimmer, fn. 13, p. 5; E. Cazalet, Specialised Courts: Are They a “Quick Fix” or a Long-Term
Improvement in the Quality of Justice?, World Bank, Washington D.C, 2001, cited in:
Gramckow / Walsh, fn. 25, p. 15.

43 D. P. Currie / F. I. Goodman, Judicial Review of Federal Administrative Action: Quest for
the Optimum Forum, Columbia Law Review, 11975, pp. 63-65.

44 Indeed, judges develop their expertise not only through practice, but also through training
which is specifically focused on a particular field.

45 During 2023, the Ministry of Finance — Department for Second-Instance Tax and Customs
Procedure decided on regular and extraordinary legal remedies filed against tax administra-
tive acts in 9865 cases. In 2022 it did so in 9902 cases. In this respect, it is important to note
that slightly more than 25% of all second-instance tax administrative acts end up challenged
before the Administrative Court. Ministarstvo finansija, Informator o radu 2024, p. 113,
available from https://informator.poverenik.rs, 25 September 2024.

46 K. Manojlovi¢ Andri¢, Zloupotreba prava na podnosenje zahteva u upravnom postupku i na
podnosenje tuzbe u upravnom sporu [Abuse of the Right to File Requests in Administrative
Proceedings and to File Lawsuits in Administrative Disputes], Bilten Vrhovnog kasacionog
suda, 1/2023, p. 213, available from https://www.vrh.sud.rs, 22 September 2024.

47 Information regarding tax cases has been provided to the author by the Administrative Court
representatives through official channels. Upravni sud Republike Srbije, Dopis Su Il 677/24,
5 August 2024. Information on the total number of new cases of the Administrative Court are
presented in the Court’s annual reports: https://www.up.sud.rs/cirilica/izvestaji-o-radu, 28
September 2024.
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charges) are subject to the rules of tax procedure as set out by the LTPTA, unless oth-
erwise provided by another law.*¥ In this respect, the most obvious exception are cus-
toms duties, which are subject to the rules laid out in the Customs Act,*® and for
whose enforcement the competent authority is the Customs Administration, rather
than the Tax Administration. Yet still, the rationale for the common approach to both
tax and customs cases vis-a-vis judicial specialisation may be found in the fact that
the second instance authority — whose decisions are being challenged before the Ad-
ministrative Court — is the same in both cases: the Department for Second-Instance
Tax and Customs Procedure within the Ministry of Finance.>°

The above-noted share of tax disputes in the composition of Administrative
Court’s caseload between 2010 and 2023 serves only as the starting point in the analy-
sis whether judicial specialisation in this field can be said to be a constant, rather than
only a temporary need. In this respect, officially provided statistics exhibit an interest-
ing trend. After the period in which tax cases made up around one fifth of all cases of
the Administrative Court (in 2015 they made up 18.9% of all new cases, while in
2016 their share reached a staggering 21.46%), the period between 2017 and 2022
saw a continuous and notable decrease in the share of tax cases in the total number of
new cases: from 8.14% in 2017 to only 2.65% in 2022.3! Although these figures
could, at least at first sight, be interpreted as evidencing a positive shift in taxpayers’
satisfaction with the performance of the tax administration, the explanation for the de-
scribed trend is rather discouraging. Namely, the decrease in the share of tax cases in
the total number of Court’s new cases is the result of a substantial increase in the total
number of new administrative disputes, whereby cases initiated against instances of
administrative silence represent a major portion.? In any case, the data for the last
recorded year seem to suggest the beginning of the trend reversal. Namely, in 2023
tax cases accounted for 4.35% of all new cases before the Administrative Court.

3. Technical Complexity of a Subject Matter

Another widely advocated precondition for judicial specialisation is a regular occur-
rence of technically difficult factual questions permeating disputes in the particular
field.>® The logic behind this requirement is that, to the extent that a particular catego-
ry of disputes is plagued by technical questions, generalist judges will need more time
and effort to grasp their intricacies. According to Legomsky, technical complexity of a
subject matter can be boiled down to several factors: (1) the size of the pertinent leg-

48 Art.2 LTPTA.

49 Customs Act, OG RS no. 95/18, 91/19, 144/20, 118/21 and 138/22.

50 In addition, there has been an initiative, albeit suspended, to integrate the Tax Administra-
tion and Customs Administration into one single administrative body. B. Radojkovi¢, Gde su
nestale milijarde evra iz budzeta [Where did the billions of euro disappear from the budget],
Vreme, 2 October 2024, available from https://vreme.com, 12 October 2024.

51 In 2018 the share of tax cases was 7.75% of all new cases, in 2019 it was 6.92%, in 2020 it
amounted to 4.92%, and in 2021 it fell to 4.15% of all new cases.

52 B. Spai¢, Komparativna analiza uredenja sudova [Comparative Analysis of the Organisation
of Court], CEPRIS, Belgrad 2022, p. 13.

53 Administrative Conference of the US, fn. 30, p. 2B.
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islation, (2) its organisational complexity in the sense that provisions of a statutory
scheme are intertwined, (3) the use of specialised terminology, and (4) fact-finding
which requires expertise from fields other than law.5*

In our view, this requirement may be said to be fulfilled when it comes to tax dis-
putes. Tax disputes are traditionally considered to be among the most complex and
technically demanding (administrative) disputes. To start with, substantive tax provi-
sions are scattered in numerous and often voluminous> laws addressing different
forms of taxes, as well as in Government regulations, by-laws issued by the minister
of finance, and decisions of the local self-governing units’ assemblies. At the same
time, national sources of substantive tax law belong to the most frequently amended
legislation.>¢ Tax provisions are also contained in a large number of bilateral treaties’’
and several international conventions,’® some of which are characterised by a rather
peculiar and, in fact, unprecedented mechanism of application.® One must also not
lose sight of the growing breadth and significance of soft law sources in the field of

54 S. H. Legomsky, Specialized Justice: Courts, Administrative Tribunals, and a Cross-National
Theory of Specialization, Oxford University Press, Oxford 1990, pp. 24-25.

55 As apart of an effort to simplify tax legislation in the UK, Gammie underlined that: “Length
[of the statute] alone can be a source of complexity, reflecting the ease (or difficulty) with
which it is possible to identify and comprehend relevant material and how much of it must
be consulted to find the answer to particular issues”. M. Gammie, Tax Simplification, in: R.
Chote, et al. (eds.), The IFS Green Budget, The Institute for Fiscal Studies, London 2008, p.
262.

56 Seee.g. C. Evans / P. Lignier / B. Tran-Nam, The Tax Compliance Cost of Large Corpora-
tions: An Empirical Inquiry and Comparative Analysis, Canadian Tax Journal, 42016, p.
761.

57 As at 1 January 2024, in Serbia there are 64 bilateral double tax treaties in force.

58 Most importantly, Multilateral Convention to Implement Tax Treaty Related Measures to
Prevent Base Erosion and Profit Shifting, Official Gazette of the RS — International Treaties,
no. 3/18 (hereinafter: Multilateral Instrument) and the Convention on Mutual Administrative
Assistance in Tax Matters, OG RS — International Treaties, no. 8/19.

59 Here we refer to the Multilateral Instrument, a multilateral convention of public internation-
al law which is often characterised as an unprecedented legal instrument in the sense that it
does not apply independently of double tax treaties that it aims to modify, but operates as a
complementary tool. In other words, the Multilateral Instrument does not substitute the
existing double tax treaties despite the fact that it regulates (to a large extent) the same
subject matter. Rather, it applies alongside with the existing double tax treaties modifying
thereby the application of some of their provisions. 4. Miladinovic / A. Rust, Options Under
the Multilateral Instrument, in: M. Lang et al. (eds), The OECD Multilateral Instrument for
Tax Treaties, Wolters Kluwer, Alpen aan den Rijn 2018, p. 147. For a detailed analysis of
this legal instrument’s modus operandi, see: L. Zivkovi¢, Conference of the Parties: A Future
for a More Profound Multilateralism in Tax Matters?, Collected Papers of the Faculty of Law
in Novi Sad, 3|2020, pp. 1125-1127.
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taxation.®®%! This, in turn, feeds into what Legomsky refers to as “intertwined statuto-
ry scheme”. By way of an example: for a judge to apply a provision of a double tax
treaty, she must first ascertain whether the provision in question has been modified by
the Multilateral Instrument. To do this, she needs to consult the Explanatory State-
ment to the Multilateral Instrument®? which clarifies the peculiar mechanism of this
convention’s operation, as well as official positions vis-a-vis the Multilateral Instru-
ment which Serbia, and the other contracting party, had deposited at the time of sign-
ing the Multilateral Instrument.®® Once she has ““matched” the positions of the two
contracting parties, so that she can identify the manner in which the former provision
of a double tax treaty was modified by way of the Multilateral Instrument, its proper
interpretation will require the consultation of the relevant OECD’s BEPS Report,%*
some of which are dozens or even hundreds of pages long.

As for the presence of specialised terminology, tax law is notorious not only for
the use of concepts and terms alien to all other fields of law (e.g. the concept of tax
residence, thin capitalisation, or permanent establishment) but, more importantly, of-
ten employs terms which, despite being used in other legal areas (e.g. supply, salary,
household), have their own tax-specific meaning.%’

Lastly, the adjudication of tax disputes presupposes multidisciplinary knowledge.
Their resolution mandates the ability of judges to integrate and apply expertise in the
field of law, accounting, financial analysis, and fiscal policy. In any case, the com-

60 The long-standing and highly influential soft law instruments have been the OECD Model
Tax Convention on Income and on Capital, the UN Model Double Taxation Convention
between Developed and Developing Countries, each supplemented by a Commentary, as
well as the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations (hereinafter: OECD TP Guidelines). As of recently, the corpus of soft law
instruments in the field of taxation has been substantially enlarged after the publication of 15
BEPS reports, as well as the Administrative Guidance on the Global Anti-Base Erosion
Model Rules.

61 In numerous tax systems around the globe some of these soft law instruments have been
integrated into hard law. Within the Serbian tax system, the OECD TP Guidelines have since
2013 been integrated into the legal framework of corporate income taxation through Art. 61a
of Corporate Income Tax Law. This provision requires the minister of finance to rely thereon
in the course of drafting rulebooks relevant for the application of transfer pricing rules.
Exceeding 600 pages and highly technical in nature, this soft law instrument consequently
became a relevant point of reference when interpreting Serbia’s transfer pricing legislation.

62 OECD, Explanatory Statement to the Multilateral Convention to Implement Tax Treaty
Related Measures to Prevent Base Erosion and Profit Shifting, OECD Publishing, Paris 2017.

63 The Republic of Serbia, Status of List of Reservations and Notifications at the Time of
Signature, available from https://www.oecd.org, 10 December 2024.

64 A brief overview of the 15 reports published as a part of the OECD’s Base Erosion and
Profit Shifting project is provided in: OECD/G20, BEPS Project Explanatory Statement,
OECD Publishing, Paris 2016.

65 More than a century ago, Enno Becker, the father of the 1919 Tax Procedural Code of the
German Reich (Reichsabgabenordnung), justified the introduction of the so-called econo-
mic approach to interpretation (wirtschaftliche Betrachtungsweise) by the need to prevent
generalist judges from attributing civil law meaning to terms used in tax legislation. .
Gassner, Interpretation und Anwendung der Steuergesetze: Kritische Analyse der
wirtschaftlichen Betrachtungsweise des Steuerrechts, Wirtschaftsverlag Dr. Anton Orac,
Wien 1972, p. 18.

https://dol. 71/0030- 1P 216.73.216.96, am 14.01.2028, 07:18:06.
o - . i it it o

Erlaubnis ist j



https://www.oecd.org
https://doi.org/10.5771/0030-6444-2025-1
https://www.oecd.org

Specialisation of Administrative Judiciary in Tax Matters: Any Hope for Serbian Taxpayers? 73

plexity of tax legislation and technicality of issues arising in tax disputes are here to
stay. Over the past decade, we have been witnessing quite comprehensive and, more
importantly, relentless developments in the realm of taxation, at both the international
and regional level, and with significant spill-over effects on national tax legislation of
countries around the globe. In the literature, this phenomenon has been referred to as
“‘internationalisation of tax law”.%® As a result, keeping up with the said novelties is
becoming increasingly difficult even for practitioners whose work is focused exclu-
sively on taxation and who are renowned experts in the field.

Nevertheless, neither the substantial share of new disputes in a particular subject
matter, nor the degree of their technical complexity necessarily imply that judicial
specialisation in that field is needed. If generalist judges are managing to handle the
existing caseload in a satisfactory manner, specialisation should, in principle, be ruled
out. However, this is hardly the case when it comes to how tax cases are handled be-
fore the Administrative Court.

4. Efficiency of Case Disposition

First, the duration of tax disputes may be considered as an important indicator in this
respect. Judicial specialisation is often advocated as “a device to speed the disposition
of cases .57 Based on the official data provided by the Serbian Administrative Court
covering the 2010-2023 period, the duration of tax disputes (i.e. the period between
the filing of a lawsuit and the delivery of a judgment) was on average 2 years. More
specifically, the data also show that since 2016 there has been a trend of striking in-
crease in the duration of tax disputes. While in 2016 judgments were passed on aver-
age within 1.2 years after the initiation of a tax dispute, this interval increased to stag-
gering 3 years in 2023.68

Obviously, the described trend is rather worrisome from the point of view of the
right to trial within reasonable time, as an element of the right to a fair trial. The pro-
tection of taxpayers rights is, as a general rule, weakened by the reluctance of the
European Court of Human Rights (ECtHR) to cover rights subject to tax disputes
within the meaning of “civil rights”, as stipulated under Art. 6(1) of the European
Convention on Human Rights (ECHR), which guarantees the right to a fair trial.®°

66 J. Kokott/ P. Pistone / R. Miller, Public International Law and Tax Law: Taxpayers’ Rights,
IBFD Journal Articles, 22021, p. 382.

67 Legomsky, fn. 54, p. 31.

68 The average duration of tax disputes was 1.6 years in 2017, 2.1 years in 2018, 2.3 years in
2019 and 2020, 2.5 years in 2021, and 3 years in 2022. Upravni sud Republike Srbije, Dopis
Sulll 677/24, 5 August 2024.

69 The ECtHR held that tax matters “form part of the hard core of public-authority preroga-
tives, with the public nature of the relationship between the taxpayer and the community
remaining predominant”. Ferrazzini v. Italy, case no. 44759/98, dated 12 July 2001, paras.
29-31. Art. 6 ECHR does, however, apply with regard to disputes involving tax penalties to
the extent that they constitute a “criminal charge”, in line with the criteria elaborated in Engel
and Others v. the Netherlands, case no. 5100/71; 5101/71; 5102/71; 5354/72; 5370/72. For
an analysis of negative implications of the said approach of the ECtHR to (non-criminal) tax
cases, see: P. Baker, 60 Years of the European Convention on Human Rights and Taxation,
European Taxation, 122021, p. 531.
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Nevertheless, being an essential element of the right to a fair trial, the right to trial
within reasonable time is guaranteed by Art. 32(1) of the Serbian Constitution. Impor-
tantly, the ratione materiae scope of this provision is wider than that of the Art. 6(1)
ECHR and therefore covers all rights and obligations subject to an administrative dis-
pute, including those related to taxation.”® Based on the standards developed by the
ECtHR7!-72 the total duration of proceedings per level of jurisdiction of up to two
years is, as a general rule, regarded as reasonable. In the case of proceedings which
lasted longer than two years, the ECtHR will investigate whether certain objective
reasons (e.g. the complexity of the case, or applicant’s behaviour) justify the dura-
tion.” For the purpose of calculating the length of proceedings, the ECtHR has estab-
lished a different methodology for different types of procedures. When assessing
whether there has been a violation of the right to trial within reasonable time in ad-
ministrative cases, the ECtHR views the procedure before the administrative authori-
ties as an integral part of the “trial” within the meaning of Art. 6(1) ECHR.”* Conse-
quently, instead of considering only the duration of administrative dispute after the
lawsuit is filed, the length of proceedings is calculated counting from the moment
when the applicant first referred the case to the administrative authorities.”> The EC-
tHR has long ago confirmed this approach in tax-related cases, too.”®

70 K. Manojlovi¢ Andric, Ustavnosudska zastita ljudskih prava povredenih ili uskra¢enih u
upravnom postupku i upravnom sporu [Constitutional Protection of Human Rights Violated
or Denied in Administrative Proceedings and Administrative Dispute], Bilten Vrhovnog
kasacionog suda, 3|2017, pp. 142-143.

71 Serbia ratified the ECHR in 2004, whereby it accepted the jurisdiction of the ECtHR. In line
with Art. 16(2) of the Serbian Constitution, the provisions of the ECHR are an integral part
of the Serbian legal system and as such are directly applicable. In addition, the Law on
Administrative Disputes also guarantees in its Art. 2 the trial within reasonable time.

72 In order to improve the level of protection of the right to trial within reasonable time —
especially considering the large number of successful applications on this matter before the
ECtHR against Serbia — and, at the same time, to relieve the Constitutional Court who had
become overwhelmed by a substantial number of cases on this matter, a special Law on
Protection of the Right to a Trial within Reasonable Time was adopted and has been in force
as of 2016. This law explicitly lists criteria on the basis of which it shall be assessed whether
applicant’s right to trial within reasonable time has been violated. The law follows the
standards established by the ECtHR to a considerable degree. Art. 4 of the Law on the
Protection of the Right to Trial within Reasonable Time, OG RS no. 40/15 and 92/23. For a
detailed analysis, see: M. M. Salma, Sudenje u razumnom roku — Pravna sredstva kojima se
§titi pravo na sudenje u razumnom roku [Trial Within Reasonable Time — Legal Remedies for
the Protection of the Right to a Trial Within Reasonable Time], Zbornik radova Pravnog
fakulteta u Novom Sadu, 3|2015, p. 1005.

73 European Commission for the Efficiency of Justice, Length of court proceedings in the
member states of the Council of Europe based on the case law of the European Court of
Human Rights, Council of Europe Publishing, Strasbourg 2018, p. 5, available from https://
rm.coe.int.

74 The logic behind this approach is that the initiation of a (tax) administrative dispute is
conditioned on the previous exhaustion of a legal remedy (appeal) in the administrative
procedure.

75 European Commission for the Efficiency of Justice, fn. 73, p. 4.

76 Para. 91-92 of the Judgment of the ECtHR in Janosevic v. Sweden, case no. 34619/97, 23
July 2002. In this case the ECtHR calculated the duration of the proceedings from the date
when the audit report was communicated to the taxpayer.
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Consequently, once the duration of the proceedings before the tax authorities (Tax
Administration and Ministry of Finance) is added up, the average three-year duration
of tax disputes before the Administrative Court may easily fail to withstand the “rea-
sonable time” requirement. Another factor contributing to the length of proceedings is
the fact that the Administrative Court rarely ventures into resolving a (tax) case on the
merits.”’ In other words, the Court usually limits its decision-making to the annulment
of the challenged administrative act. Once adjudicated in favour of the taxpayer, the
case is sent back to the competent tax authorities for retrial.”® In practice, this means
that the same case sometimes comes back to the Administrative Court as many as four
times.”® In line with the case law of the Serbian Constitutional Court, the fact that the
same case had already been decided by the Administrative Court is considered as a
factor that should prompt the judges to render the new decision in a shorter time
span.89 However, this is not always the case. It seems reasonable to assume that spe-
cialised judges would be more likely to take up on resolving tax cases on their merits.

Although tax disputes are, as a general rule, not considered as cases requiring ur-
gent consideration (such as e.g. family disputes, cases involving juvenile defendants
or defendants held in custody, employment disputes, etc.),! the delay in attaining ju-
dicial protection in tax disputes may have pronouncedly adverse effects on the users
of judicial protection, i.e. taxpayers. Namely, pursuant to Art.23(1) of the Law on
Administrative Disputes, the filing of a lawsuit does not, in principle, postpone the
enforcement of the (tax) administrative act that is being challenged before the court.
Moreover, in contrast to what the rules of general administrative procedure presup-
pose,’? the rules of tax procedure explicitly posit that the filing of an appeal against
the first-instance tax administrative act does not suspend its enforceability.®3 Conse-
quently, in the vast majority of cases the taxpayer will be obliged to pay the tax due®*

77 Adjudication in a full jurisdiction dispute (spor pune jurisdikcije) presupposes that the
Court’s judgment will substitute the annulled (initially challenged) decision issued by the
administrative authority.

78 Some authors have proposed that, to prevent the ping-pong effect, full jurisdiction should be
mandatory once the challenged administrative act has been annulled but the administrative
authority fails to act in line with the instructions the Court’s provided in its judgement. Z.
Tomié, Priroda stvari i domet Upravnog spora, Strani pravni zivot, 1|2023, p. 14.

79 Council of Europe, Right to a Trial within Reasonable Time — Comparative Overview,
Council of Europe, Strasbourg 2022, p. 89. For examples of cases in which the Serbian
Constitutional Court had found the violation of the right to trial within reasonable time in tax
matters, see decisions: Uz 3775/2022 of 16 May 2024; Uz 281/2020 of 25 April 2024; Uz
11753/2021 of 28 September 2023; Uz 4953/2020 of 24 March 2022; Uz 8081/2019 of 3 June
2021; Uz 7363/2017 of 4 June 2020.

80 See decisions of the Constitutional Court of Serbia, Uz 7363/2017 of 4 June 2020; and Uz
8337/2015 of 6 July 2017.

81 Council of Europe, fn. 80, p. 12. In addition, Art. 50 of the Rulebook on Court Procedure
contains exempli causa list of cases requiring urgent consideration. Specific subject matters
presupposing urgent consideration are identified in separate laws. Rulebook on Court
Procedure, OG RS no. 110/09, 70/11, 19/12, 89/13, 96/15, 104/15, 113/15, 39/16, 56/16,
77/16, 16/18, 78/18, 43/19, 93/19 and 18/22.

82 Art. 154(2) LGAP.

83 Art. 147(1) LTPTA.

84 The taxpayer has two routes to request the suspension of the challenged tax administrative
act: as per Art. 147(2) LTPTA, as well as based on Art. 23(2) of the Law on Administrative
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irrespective of the fact that neither the second-instance administrative procedure, nor
the dispute before the Administrative Court have been finalised.

5. The Need for Continuous Expertise Development

The (tax) legislator seems to have recognised the need for strengthening the expertise
of Administrative Court judges in (certain) tax matters. The Law on Determining the
Origin of Property and Special Tax, which was adopted relatively recently, introduced
mandatory, albeit one-off, training of Administrative Court judges who adjudicate
cases in which decisions on the assessment of special tax are challenged.®> Since no
(sub)specialisation exists currently within the Administrative Court, any judge can —
based on the generally applicable method of random allocation®® — potentially be as-
signed to adjudicate such a case. As a result, the required training had to be organised
for all judges and judicial assistants appointed at the Administrative Court.®” Al-
though institutionalised professional development of judges is nothing but a welcome
practice, it is questionable whether the described approach is sensible. It would have
been far more efficient — and specialisation would allow for that — if the training had
been limited to judges who adjudicate (exclusively or predominantly) tax cases.
Moreover, it is disputable if a one-off training on such a narrowly focused topic has
any merits, as opposed to continuous professional development in tax matters, to
which the training described here would be just a finishing touch.

6. The Quality of Judicial Decision-making

The quality of judicial decision-making is presumably the most important anticipated
contribution of specialisation. For a plea for judicial specialisation to be well founded,
deficiencies in the existing quality of rendered decisions need to have been identified.
In this respect, inconsistent and inadequately and/or insufficiently reasoned judge-
ments in a particular subject matter are usually singled out as shortcomings which
could greatly benefit from judicial specialisation.®¥ Although in the case of Serbia
these deficiencies could be also addressed through the establishment of a two-tier ad-
ministrative judiciary, whereby the appellate instance would influence both the har-
monisation of judicial practice and the quality of reasoning in first instance decisions,

Disputes. In the first case, it is the Ministry of Finance that decides on the request for
enforcement suspension, while in the latter case the decision is issued by the Administrative
Court.

85 Art. 21 of the Law on Determining the Origin of Property and Special Tax, OG RS no. 18/20
and 18/21.

86 Art. 49(1) Rulebook on Court Procedure.

87 Upravni sud, Seminar Primena Zakona o utvrdivanju porekla imovine i posebnom porezu
[Seminar on the Application of the Law on Determining the Origin of Property and Special
Tax], 1 December 2021, available from https://www.up.sud.rs 24 September 2024.

88 Owing to the expertise, familiarity, and fewer numbers of specialised judges, it is generally
expected that their decisions will be more uniform than decisions of a substantially larger
number of generalist judges. Zimmer, fn. 13, p. 2.
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for the purpose of our analysis we focus only on material specialisation as a contribut-
ing factor.

A particularity of administrative disputes under Serbian law is that, in deciding on
the legality of final administrative acts, the Administrative Court relies on the assess-
ment of facts previously conducted by the competent authority in the administrative
proceedings.?® As a consequence, the Court is not required to address each and every
claim made in a lawsuit, to the extent that these claims have already been presented
by the plaintiff and assessed by the competent authority during the administrative pro-
cedure.”® Moreover, under Serbian law, in both administrative procedure and adminis-
trative dispute the principle of free evaluation of evidence is applicable.’! In other
words, there is no formal ranking of various forms of evidence apt for ascertaining the
facts of the case, nor is the degree of their weight predetermined.”> The Court is,
therefore, autonomous in selecting criteria to assess the probative value of evidence.
To prevent arbitrary and unfair decisions, the key limitation to the principle of free
evaluation of evidence lays in the obligation of the court to substantiate giving faith to
certain evidence rather than others.??

Despite this, judgements of the Administrative Court in tax disputes are often in-
sufficiently and/or inadequately reasoned. Not only is this the perception of the users
of judicial protection, but the Serbian Constitutional Court has also confirmed this on
multiple occasions. The most common weakness identified in the reasoning provided
by the Administrative Court in its decisions lies in the disregard of the parties’ argu-
ments, evidence, and submissions that could be crucial for the outcome of the dis-
pute.?* Even though the Court’s reasoning usually contains a detailed interpretation of
the plaintiff’s claims, their evaluation is often reduced to the blanket statement that
they are not relevant for adjudication in the case at hand, despite the fact that they

89 Art.355(2) Law on Civil Procedure (which is accordingly applicable to administrative
disputes provided that a particular issue is not dealt with by the Law on Administrative
Disputes) specifies that the reasoning of a judgement should contain: the parties’ claims and
their assertions regarding the facts on which those claims are based, evidence, facts estab-
lished by the court, as well as the legal provisions on which the court based its judgment. OG
RS no. 72/11, 49/13, 74/13, 55/14, 87/18, 18/20 and 10/23.

90 See for example decisions of the Constitutional Court of Serbia, no. Uz 65/2012 of 25 March
2015; Uz 1792/2016 of 23 November 2017; and Uz 4610/2018 of 20 June 2019.

91 Art. 10 LGAP presupposes the following: (1) The authority is obligated to correctly, truth-
fully, and fully establish all facts and circumstances that are relevant for the lawful and
proper resolution of the administrative matter. (2) The authorized official decides, based on
their own conviction, which facts are considered proven, by way of a conscientious and
careful evaluation of each piece of evidence individually and all evidence taken together, as
well as on the basis of the results of the entire procedure.

92 Decision of the Constitutional Court of Serbia, Uz 6092/2016 of 27 September 2018. G.
Carlizzi, Scientific Questions of Fact between Free Evaluation of Evidence and Proof Beyond
any Reasonable Doubt in the Criminal Trial, Quaestio Facti: International Journal of Evi-
dential Legal Reasoning, 1|2020, p. 134.

93 Decision of the Constitutional Court of Serbia, Uz 11820/2018 of 20 June 2019.

94 K. Manojlovié Andrié, Pravo na obrazlozenu sudsku odluku u upravnom sporu [The Right to
a Reasoned Court Decision in Administrative Disputes], Glosarium, 28.03.2023, https://ww
w.glosarijum.rs/, 10 December 2024.
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sometimes involve claims crucial for the judgment.”> As a result, the Constitutional
Court ruled in relation to a number of tax disputes that the petitioner’s right to a rea-
soned decision, as an element of the right to a fair trial under Art. 32(1) of the Consti-
tution, had been violated,® because the contested decision of the Administrative
Court was “not reasoned in a manner that would eliminate doubts regarding arbi-
trariness of the proceedings and decision-making” %’

A rather detrimental consequence of the described state of judicial protection of
taxpayers in Serbia is the exceptionally limited influence of the Administrative
Court’s case law on the interpretation of tax legislation. This is especially trouble-
some when contrasted with the authority de facto accorded to the opinions issued by
the Ministry of Finance on interpretation of tax legislation. Namely, despite the fact
that, with the aim of ensuring uniform implementation of regulations under the juris-
diction of the Ministry of Finance, the LTPTA% presupposes that opinions issued by
the Ministry are binding (only) for the conduct of the Tax Administration, case law of
the Administrative Court shows that judges are hesitant to challenge the interpretation
of tax law provisions adopted thereby.”” The described practice may be presumed to
result from the fact that judges feel ill-prepared to deal with tax-specific issues, for
which reason accepting prima facie the Ministry’s interpretation manifests itself as
the path of least resistance. Obviously, this is highly problematic from the point of
view of both the principle of legality, and the principle of separation of powers. It
seems reasonable to assume that specialised judges with sufficient expertise on tax
matters would be less inclined to take the interpretation of the Ministry at face value
but would rather venture into interpreting tax provisions themselves.

IV. The Way Forward

The choice of the preferred means of judicial specialisation will depend on the aims
which are intended to be achieved thereby, as well as the wider set of circumstances
in which the court system operates in a particular legal system. Considering the or-
ganisational means of judicial specialisation presented above, the options could be
boiled down to the establishment of: (1) a separate specialised tax court within the ex-
isting court structure; (2) a tax specialised department within the Administrative
Court; or (3) a tax specialised panel or specialisation of a certain number of judges
within the Administrative Court.

95 ibid.

96 See for example decisions of the Constitutional Court of Serbia, no. Uz 3554/2010 of 3
October 2013; Uz 65/2012 of 25 March 2015; Uz 1792/2016 of 23 November 2017; Uz
6092/2016 of 27 September 2018; Uz 11820/2018 of 20 June 2019; Uz 8700/2016 of 24
January 2019; and Uz 4610/2018 of 20 June2019.

97 Decision of the Constitutional Court of Serbia, Uz 11820/2018 of 20 June 2019.

98 Art. 11(3) LTPTA.

99 See e.g. Judgment of the Serbian Administrative Court no. U 6295/2016 of 9 November
2019.
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Despite the fact that some authors have in the past expressed support for the estab-
lishment of a separate tax court within the Serbian judicial system,'% it is our view
that this would not (at least at this point in time) be an adequate solution for Serbia.
Separate specialised tax courts are usually encountered in more populous and often
federally organised countries, with far more robust tax systems.!%! In addition, the es-
tablishment of a fully-fledged specialised tax court would require constitutional and
thorough legislative amendments, accompanied by the allocation of sufficient re-
sources, for which it would be exceptionally difficult to mobilise necessary sup-
port, 102103

When it comes to the second means of judicial specialisation, i.e. the creation of a
specialised tax department within the Administrative Court, the existing legislative
framework may present itself as a hurdle in this regard.

Pursuant to Art. 37(1) of the Law on the Organisation of Courts, a court depart-
ment is formed within a court in which several panels or individual judges handle cas-
es regarding the same legal subject matter. On the basis of Art. 16(2) of the Law on
the Organisation of Courts and in line with Art. 8 of the Law on Seats and Jurisdic-
tions of Courts and Public Prosecutors” Offices,!?* the Administrative Court has its
seat in Belgrade and three departments: in Kragujevac, Ni§ and Novi Sad. Although
the established departments reflect territorial judicial specialisation, they do not in-
volve (further) material specialisation.

Matters regarding the internal organisation and operation of courts are regulated in
greater detail by the Rulebook on Court Procedure,'% which is issued based on
Art. 74(2) of the Law on the Organisation of Courts. For courts which have a larger
number of panels, or individual judges handling the same subject matter, Art. 15 of
the Rulebook on Court Procedure mandates the establishment of certain departments

100 D. Popovi¢, Cross-checking of Income Tax Returns with Worth Accretion: Serbia’s
Legislation in the Comparative Law Context, Zbornik Pravnog fakulteta Sveucilista u
Rijeci, 1|2022, p. 55.

101 Some examples are USA, Canada, Brazil, South African Republic, Germany, Philippines,
Italy, Austria, and Portugal. See individual country reports in: S. Whitehead (ed.), The Tax
Disputes and Litigation Review, Law Business Research Ltd, London 2019; The South
African Judiciary, The South African Judicial System, https://www.judiciary.org.za/index
.php/the-south-african-judicial-system, 15 December 2024; The Court of Tax Appeals,
Expanded Jurisdiction, https://cta.judiciary.gov.ph/, 15 December 2024.

102 This seems all the truer given that a major focal point of the 2010 overhaul of the court
network in Serbia was resource optimisation through a considerable reduction of the
number of courts. For more on this issue, see: V. Raki¢ Vodineli¢ / A. Knezevi¢ Bojovic /
M. Reljanovi¢, Reforma pravosuda u Srbiji 2008-2012 [Judicial Reform in Serbia 2008—
2012], PF Union — Sluzbeni glasnik, Belgrad 2012, pp. 79-80.

103 It should also be noted that a recent comparative analysis of the organisation of courts
conducted under the auspices of the Centre for Judicial Research (CEPRIS) has shown that
many comparative jurisdictions are succeeding in addressing adequately the influx of new
cases with a significantly smaller number of courts, as well as fewer judges, than is the case
in the Serbian judicial system, for which reason this is not considered to be the key factor
for the unsatisfactory level of judicial protection in Serbia. Spaié, fn. 52, p. 61.

104 OG RS no. 101/13.

105 OG RS no. 110/09, 70/11, 19/12, 89/13, 96/15, 104/15, 113/15, 39/16, 56/16, 77/16, 16/18,
78/18, 43/19, 93/19 and 18/22.
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(e.g. criminal, civil), while it authorises the establishment of some other departments
(those adjudicating e.g. employment, family, and status disputes, as well as for non-
contentious, probate, enforcement, preparatory proceedings). The Rulebook on Court
Procedure also contains a legal basis for the setting up of other departments, provided
that such a need exists. It further lists exempli causa the department for the protection
of intellectual property rights, and the department for media disputes. Nevertheless, in
regards to the Administrative Court, the Law on the Organisation of Courts, which is
an overarching legal act in relation to the Rulebook on Court Procedure, authorises
only the establishment of (territorially based) departments outside the Court’s seat.!0
As previously mentioned, this was indeed effectuated by the Law on Seats and Juris-
dictions of Courts and Public Prosecutors” Offices. We may, therefore, conclude that
in the case of the Administrative Court, there seems to be no legal basis for the estab-
lishment of (additional) departments for adjudication on specialised subject matters,
such as taxation. '

On the other hand, there appear to be no legislative obstacles for the organisation
of specialised judicial panels within the Administrative Court. Art. 24 of the Law on
Judges stipulates that cases are to be assigned to judges based on the court’s annual
work schedule in accordance with the Rulebook on Court Procedure, considering the
complexity of the cases, and following the order predetermined for each calendar
year, exclusively based on the case designation and number. Art.47(2) of the Rule-
book on Court Procedure stipulates that, when the number of cases on a particular
subject matter is sufficiently large, the president of a particular court may allocate
such cases to certain judges or certain panels within that court by way of an annual
work schedule. In addition, Art.49(1) of the Rulebook on Court Procedure regulates
the assignment of cases to judges within a court. It specifies that newly received cases
are first classified according to their urgency, type of procedure or legal subject mat-
ter, and then assigned based on the chronological order of their receipt, using a ran-
dom judge assignment method, in accordance with the established annual work sche-
dule.

Given that administrative disputes are, as a rule, adjudicated by panels of three
judges, !9 two options could be considered in implementing the specialisation in prac-
tice. The first option would presuppose that the entire panel(s) consist of judges spe-
cialised in tax matters. The alternative option would be the allocation of one spe-
cialised judge per panel, so that this particular judge could act as the judge rapporteur.
The latter option would require a lower number of tax specialised judges and would

106 Art. 16(2) Law on the Organisation of Courts.

107 It should, however, be noted that an additional department was actually formed within the
Administrative Court, the so-called preparatory department (pripremno odeljenje), for
which no explicit legal basis exists in the Law on the Organisation of Courts, albeit the
authorisation for its formation may be found in Art. 15 of the Rulebook on Court Proce-
dure. From this point of view, it may be argued that the same could be the basis for the
establishment of a ratione materiae specialised departments, e.g. in the field of taxation.
Upravni sud, Godi$nji raspored poslova Upravnog suda za 2023. godinu [Annual Work
Schedule of the Administrative Court for the year 2023], available from https://www.up.s
ud.rs, 27 September 2024.

108 Art. 8(2) of the Law on Administrative Disputes.
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be especially suitable for adjudication in departments outside of the Court’s seat,
since these departments have a significantly smaller number of panels.!0%-110

V. Conclusion

For some time already, there appears to have been a general agreement among policy-
makers and judicial representatives on the legitimacy of the specialisation of adminis-
trative judiciary within the Serbian judicial system. Yet the questions remained open
as to: (1) which specific subject matters within the scope of administrative disputes
warrant specialisation, and (2) which particular means of specialisation may be con-
sidered feasible within the current Serbian legal framework.

The analysis endeavoured to provide arguments in favour of specialisation of the
Serbian Administrative Court in tax matters. We have shown that there is ample evi-
dence suggesting that tax specialisation of administrative judiciary is highly desirable
within the Serbian legal context and could, if implemented carefully, contribute sub-
stantially to improving the level of taxpayers” rights protection. We further analysed
the potential pathways for implementing tax specialisation of the Administrative
Court, taking into account the existing body of legislation governing the organisation
of the Serbian court system. We concluded that tax specialisation would be feasible
even without the amendments of the current legislative framework, provided that it is
implemented by way of establishing panel(s) consisting of judges specialised in tax
matters or, when it comes to departments outside of the Court’s seat, by allocating one
specialised judge, who would act as judge rapporteur, per each panel.

As a concluding note, it is worth recalling the words of Judge Easterbrook:

Much of the judge-centered scholarship in contemporary law schools assumes that judges
have the leisure to examine subjects deeply and resolve debates wisely. Professors
believe they have this capacity and attribute it to judges. Pfah! Professors, like most
practitioners these days, are specialists. They devote lifetimes to understanding one or
two fields in depth.!!!

This paper was intended to serve as a modest contribution to changing such a perspec-
tive.

109 Pursuant to Art. 113 of the Rulebook on Court Procedure, the president of the court
specifies, by way of the annual work schedule, the number of panels and judges in
departments outside of the Court’s seat, as well as the legal subject matter and type of cases
that are to be adjudicated in these departments.

110 In line with the Annual Work Schedule for the year 2023, in Belgrade, where the seat of the
Administrative Court is located, seven panels were organised, while departments in Kragu-
jevac, Ni$ and Novi Sad had between two and four panels. Upravni sud, tn. 107, pp. 4-8.

111 F. H. Easterbrook, What’s So Special about Judges?, University of Colorado Law
Review, 41990, p. 778.

https://dol. 71/0030- 1P 216.73.216.96, am 14.01.2028, 07:18:06.
o - . i it it o

Erlaubnis ist


https://doi.org/10.5771/0030-6444-2025-1

AUS FORSCHUNG UND LEHRE

Zivilistische Lesungen in Almaty 2024

Die zivilistischen Lesungen in Almaty haben 2024 ihr 25. Jubildum gefeiert, das
ich virtuell von Berlin aus verfolgte. Wieder wurden an anderthalb Tagen unter der
Leitung von Maidan Suleimenov Referate von meist 10 Minuten zu zivilrechtlichen
Themen gehalten, an die sich eine 6fters von Rolf Kniepers Interventionen angeregte
Diskussion anschloss. Wie iiblich, kamen Beitrdge aus Usbekistan, Tadschikistan,
Kirgistan, Aserbaidschan, Georgien, Moldawien. Russisch blieb die Arbeitssprache,
von Russland war nur mehr in Spuren die Rede, von den frither sowjetischen Landern
fehlten die baltischen Lander, Weissrussland, Armenien und Turkmenistan ganz.

Diesmal ging es um Normen, ihre Definitionen und Abgrenzungen. Dazu legte
Sulemeinov eine wie iiblich beeindruckend detaillierte Arbeit vor. Der Unterschied
zwischen zwingenden und dispositiven Normen, ihre Anwendung (der Teilnehmer
aus Moldawien), ihr System, Kodizes, Normen und Verordnungen (Skryabin), Han-
delsgesetzbiicher, Rechtsfamilien, eine vom kasachischen Justizministerium angekiin-
digte Neubesinnung auf schuldrechtliche Normen im engeren Sinne, die vielen fiir
den Finanzmarkt typischen Regeln (die Teilnehmerin aus Tadschikistan) und Pro-
zesskostenhilfe im Lichte gesetzlicher Garantien (die Teilnehmerin aus Kirgistan)!
wurden behandelt; Chanturia trug spannend zum Wechselverhiltnis?> von Normen
und Rechtsschutz in den Urteilen zur Européischen Menschenrechtskonvention, Kara-
gussov (wie auch schon sehr detailliert in fritheren Beitrdgen) zur Steuerung durch
gesellschaftsrechtliche Normen vor.

Wie auch schon frither schienen neue Themen wie die von Big Data’ frisch aufge-
nommen zu werden, der mit den jeweils vorgeschlagenen Regelungen oder Begriffsbil-
dungen verfolgte Schutzzweck hingegen war nicht leicht zu bestimmen. Wenn, wie in
einem Beitrag von Karagussov,* Ursachen von Problemen benannt wurden, schienen

1 Wie fiir kirgisische Beitrdge typisch mit auffallend Bedacht, Jasrembaesa, in: CoopHuK
matepuasioB KOOuneinbix [{MBUIMCTHYECKHUX YTEHHH, COCTOSBIIUXCS B I'. Anmatsl B 2024
roay Ha TeMmy «Hopmbl rpasknanckoro npasay, 2025, S. 543.

2 Dazu in der wohl vergeblichen Hoffhung auf eine sozusagen automatische Entwicklung von
innerstaatlichen Rechtssitzen Gutbrod/Hindelang, The Missing Bits — To Be Substituted By
BITs, in: https://www.academia.edu/10109870/The missing_bits to be substituted by B
ITs.

3 S. den Beitrag von Omaposa in: C6opuuk Matepuanos FOouneitnbix L{uBuincrnyecknx
YTEeHUH, cocTosBIINXCs B T. Anmatsl B 2024 roay Ha Temy «HopMblI rpak1aHCKOTO TIpaBay,
S. 429 mit einer Vielzahl von Erwédgungen z.B. zum Schutz von geistigem Eigentum und
Know-how, aus dem aber der Schutz kasachischer Erfinder und Unternehmer im Gegensatz zu
solchen in der tibrigen Welt nicht klar wird.

4 Der Aufstand 2022 sei nach CO0pHUK MaTepHaIoB MEXITyHapOAHOH HAy9HO IPAKTHYECKOH
koHpepeHunu «Kazaxckas HIMBUINCTUKA: CTAHOBJICHUH U pazBuThey, 2024, S. 37 durch das
Agieren ,,monstroser staatlicher Gesellschaften® verursacht worden, das der kasachische
Président zu beschrinken angeordnet habe.
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Losungsvorschldge eher unrealistisch, wenn, wie in den Beitrdgen von Schramm, aus-
landische Entwicklungen dargestellt wurden, blieb offen, wie die jeweilige lokale
Entsprechung aussidhe. Kniepers Einschédtzung der Entwicklung seit dem Zerfall der
Sowjetunion blieb fiir sich stehen. Die Fragen zur Entwicklung des osterreichischen
Familienrechts schien eher auf — erfreuliches —personliches Interesse als auf die prakti-
sche Relevanz von Regeln fiir gleichgeschlechtliche Ehen in Zentralasien hin zu deuten.
Wieder entstand auch der Eindruck, bei eher Theoretischem (wie der Kategorisierung
der Rechtsnachfolge oder der Stelle des Rechts in der Geschichte) komme es leichter zu
einem gelegentlich auch kontroversen Dialog, Konkreteres (wie nichtvertragliche, ins-
besondere deliktische Anspriiche, die Schutzbediirftigkeit einzelner Personengruppen
oder Verhaltensweisen, die Auswirkungen vorgeschlagener Anderungen)’ werde zwar
z.T. detailliert, aber eher wahllos bearbeitet und selten wieder aufgenommen. Meine
Beitrige iiber die Jahre sollten die Verwendbarkeit von Recht auch im wissenschaftli-
chen Kontext unterstreichen, sie sind aber wohl als eher theoretisch wahrgenommen
worden. Hiufig wurde Yuri Basin als Ausnahmeerscheinung erwihnt,® hiufig auf die
personlichen Beziehungen angespielt, die in Seminaren entstanden seien.

In Erinnerung bleibt mir aus der Seminarreihe, wie im Rahmen des Seminars
Wissenschaftler unterschiedlicher Senioritdt und Nationalitit zusammenarbeiteten,
wie viele interessante Gesprache am Rande und aus Anlass des Seminars stattfanden,
dass die Teilnahme aus Europa auch dazu beitrug, autoritire organisatorische Vorstell-
ungen abzumildern. Eindrucksvoll waren auch Begegnungen mit GréBBen wie Abova,
Yem und Vitriansky, aber auch mit an die Seite gedrdngten, wissenschaftlich interes-
sierten Praktikern, die in den Seminaren eine Heimat, eine kreative Herausforderung
gefunden zu haben schienen.

Wieder ist ein, diesmal auch elektronisch verfiigbares Buch mit Tagungsbeitrigen
erschienen. Die GIZ trat zum letzten Mal als Mit-Organisatorin auf,’” die Einstellung
der Férderung wurde — soweit mir ersichtlich — auch im Internet nicht begriindet.®
Das bleibt umso unverstandlicher, als die innere Ordnung in den zentralasiatischen
Lindern geopolitisch fiir Europa immer wichtiger wird,” Reformbedarf anerkannt ist!®
und — bei allen Schwierigkeiten der entsprechenden Messung — durch die Seminare
mit vergleichsweise geringen Mitteln eine unvergleichliche Wirkung erzielt wurde.

Dr. Max Gutbrod, Berlin

5 So berichteten Kot/Phribniy bzw. Dovgert in: Hayunoe nacnenue [Ipodeccopa KOpus
I'puropbeBuya bacuna u pa3BuTHe rpaxaanckoro mpasa, 2023 S. 95 bzw. S. 235 iiber die
Modernisierung des ukrainischen Zivil- bzw. internationalen Zivilrechts, ohne die Folgen einer
derartigen Modernisierung zu behandeln.

6 In Hayunoe nacnenue Ilpodeccopa IOpust ['puropseBnya bacuHa i pa3BUTHE TPaskIaHCKOTO
npaBo, 2023, finden sich personlichere Erinnerungen an Basin. Auch der in Fn. 5 erwéhnte
Band ist Basin gewidmet.

7 Im Ubrigen die Caspian University (https://cu.edu.kz) und die Kanzlei Zanger (https://zang
erlf.com/ru/home).

8 Zum letzten Mal wurde das Seminar unterstiitzt von der GIZ. Lokale Beteiligung. Bei Suche
jedenfalls mit Stichwort Kasachstan https://www.giz.de/de/weltweit/132361.html.

9 S. z. B. https://www.consilium.europa.eu/en/press/press-releases/2025/02/12/first-eu-centra
l-asia-summit-to-take-place-on-3-4-april-2025/.

10 Ein kleines Beispiel: https://www.eeas.europa.eu/eeas/georgia-statement-spokesperson-dev
elopments-around-judicial-reform_en.
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AUS JUSTIZ UND DER RECHTSPRECHUNG IN
OSTEUROPA

Ungarn

Verfassungsgerichtsurteil 20/2024.
(XI. 28.) AB iiber das
Souverinititsschutzamt

Das Urteil! erging auf die Rechtssatzver-
fassungsbeschwerde der ungarischen Sek-
tion von Transparency International hin.
Der Beschwerdefiihrer fiihrte an, einige
Bestimmungen des Gesetzes
2023:LXXXVIII iiber den Schutz der na-
tionalen Souverinitit, insbesondere einige
Bestimmungen in Bezug auf das durch
das Gesetz errichtete Souveranitéitsschutz-
amt widersprachen der Meinungs- und
Informationsfreiheit (Art. IX. Abs. 1
GrundG), dem Recht auf ein faires Ver-
waltungsverfahren (Art. XXIV. Abs. 1
GrundG), dem Recht auf Rechtsschutz
(Art. XXVIII. Abs. 7 GrundG) und dem
Recht auf ein faires Gerichtsverfahren
(Art. XXVIII. Abs. 1 GrundG).

Zu den Aufgaben des Souverini-
tétsschutzamtes gehoren neben allgemei-
ner beobachtender, bewertender und for-
schender Tatigkeit im Hinblick auf Risi-
ken fiir die Souverinitit Ungarns insbe-
sondere auch Priifverfahren, mit denen
es staatliche und kommunale Beho6rden,
Vereinigungen und Einzelpersonen iiber-
ziehen kann. Derartige Priifungsverfah-
ren sollen u.a. Interessenvertretung, Des-
information oder Tatigkeiten zu Beein-
flussung der demokratischen Meinungs-
und Willensbildungsprozesse im Interes-
se ausldndischer staatlicher oder priva-
ter Stellen aufdecken oder die Einfluss-
nahmen auslidndisch finanzierter Orga-

1 Urteil vom 28.11.2024, Magyar K6z16-
ny 2024 Nr. 119.
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nisationen auf den Ausgang von Wah-
len oder die Bildung des Wihlerwillens
ermessen. Das Souverdnitdtsschutzamt
kann von den gepriiften Stellen und
Personen in weitem Umfang Auskiinf-
te und Informationen anfordern, die die
Betroffenen zu liefern verpflichtet sind.
Dariiber hinaus hat das Amt staatsan-
waltsdhnliche Ermittlungsbefugnisse, al-
lerdings kaum eigene Sanktionierungs-
befugnisse. Gegebenenfalls ist es ver-
pflichtet, den Verdacht auf Ordnungs-
widrigkeiten oder Straftaten den zustin-
digen Behorden zu melden. Die Priifbe-
richte des Amtes werden verdffentlicht.
Nicht erfasst werden die Subventionen
und Zahlungen, die der ungarische Staat
seinerseits an politische Parteien im Aus-
land leistet.

Bei der Zuldssigkeitspriifung zeigte
sich das Verfassungsgericht groBziigig
und sah die engen gesetzlichen Voraus-
setzungen flir eine unmittelbare Recht-
satzverfassungsbeschwerde als gegeben
an. Unter anderem muss der Beschwer-
defiihrer unmittelbar von der Rechts-
norm betroffen sein, was das Gericht mit
dem Argument bejahte, dass die Behor-
de bereits Auskunftsverfahren gegeniiber
Transparency International wegen der
Finanzierung aus auslidndischen Quellen
eroffnet habe.

In der Sache war die Verfassungsbe-
schwerde jedoch erfolglos. Vor dem Ein-
stieg in die Grundrechtepriifung stellte es
fest, dass die Errichtung des Amtes in
dem neu eingefiigten Art. R) Abs. 4
GrundG seine Verfassungsgrundlage ha-
be. AuBerdem hielt das Verfassungsge-
richt vorab die Kldarung der Verfassungs-
begriffe Souverinitit und Verfassungs-
identitét fiir notwendig, welche nach An-
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sicht des Gerichts historisch geprégt sind
und zusammenhidngen, aber nicht iden-
tisch sind. In lidnglichen Ausfithrungen
erzéhlt das Gericht eine teilweise erfun-
dene Nationalgeschichte der zunehmen-
den Konsolidierung der ungarischen
Staatsgewalt nach, beginnend bei der
Staatsgriindung und mit Ausfithrungen
u.a. zur Krakauer Union von 1440, mit
der sich Ungarn und Polen zu einer
»Schutzbastion der Christenheit* zusam-
mengeschlossen haben sollen, und zu et-
lichen Gesetzen des 18. und 19. Jahrhun-
derts, die die Selbststindigkeit Ungarns
innerhalb des Habsburgerreichs betonten.
SchlieBlich wiederholt es noch einmal die
in Art. E) GrundG zum Ausdruck kom-
mende ungarische Auffassung, wonach
auf der Ebene der EU die Mitgliedstaaten
ihre Kompetenzen gemeinsam ausiiben,
was zudem bestimmte ungarische Verfas-
sungswerte nicht verletzen diirfe.

In Bezug auf die Meinungsfreiheit
stellt das Verfassungsgericht kurz und
apodiktisch fest, dass das Souverinitits-
schutzamt keine Sanktionen verhdngen
diirfe. Seine Zustdndigkeiten seien —
was sachlich falsch ist — rein berich-
tender Natur und konnten als solche
den Schutzbereich der Meinungsfreiheit
nicht beriihren. Auf die administrativen
Lasten, die die Auskunftsverfahren fiir
die gepriiften Stellen bedeuten, geht das
Gericht mit keinem Wort ein. Diese Kiir-
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ze der Grundrechtspriifung steht in auf-
filligem Gegensatz zur ausufernden Lan-
ge der vorangegangenen Geschichtsstun-
den.

Das Grundrecht auf ein faires Ver-
waltungsverfahren sah das Verfassungs-
gericht gar nicht erst fiir erdffnet an,
weil das Souverdnititsschutzgesetz die
Verfahren des Souverénititsschutzamtes
nicht als Verwaltungsverfahren qualifi-
ziere und — was wiederum sachlich
falsch ist — dem Amt keine Befugnis zur
verbindlichen Regelung iibertrage.

Die Priifung, ob das Recht auf
Rechtsmittel verletzt ist, bezog das Ver-
fassungsgericht auf die Entscheidung des
Amtes, seine Priif- und anderen Berichte
zu verdffentlichen. Auch hier verneinte
es kurz und knapp den Charakter als
Verwaltungsentscheidung, weshalb sich
die Frage nach einem Rechtsweg nicht
stelle. Alle weiteren Beschwerdepunkte
wies es als unzuldssig ab.

In ihrem Sondervotum bejahte Ver-
fassungsrichterin Ildiké Marosi den
Verwaltungscharakter des Souverdnitts-
schutzamtes und fiihrte aus, dass das
Verfassungsgericht eine Verfassungs-
widrigkeit durch Unterlassen hitte fest-
stellen miissen, weil bestimmte essenzi-
elle Schutzbestimmungen fiir ein faires
Verfahren und den Rechtsschutz fehlten.

Prof. Dr. Dr. h.c. Herbert Kiipper
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