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Introduction

This chapter will address the question of how domestic courts may ac-
commodate foreign legal institutions within the scope of their own le-
gal system. The example chosen is the Islamic dower (mahr), as it is the 
most prominent institution of Islamic family law adjudicated in Ger-
man courts for over forty years.1 For this purpose, the following ques-
tions will be raised: first, what is the mahr, and second, how is the mahr 
understood and interpreted by German courts?2 These questions will 
be discussed by focusing on two aspects: first, the legal techniques at 
hand in order to fit the mahr into German law, and second, the ways 
parties argue their cases.

Generally speaking, the mahr is a legal institution of Islamic fam-
ily law, consisting of an asset of monetary value that the husband gives 
his wife upon marriage.3 Usually the payment of the mahr is split into 
two halves: one part, the so-called proper dower, is due at the time the 
marriage is concluded, and the other part, the so-called deferred mahr, 
is due at the time the marriage is dissolved. It may also be that the full 
payment of the mahr is deferred to the time of the dissolution of the 
marriage. The mahr can appear in a domestic court essentially by two 
means. First, in cases involving foreigners, the rules of private interna-
tional law may point to the application of a foreign law under which 
the mahr has been contracted. In these cases, the German courts have 
to apply the applicable law and decide on the mahr according to those 
foreign rules. There are many examples of such cases in German courts. 
However, the conflict of laws rule may also point to the application of 
German domestic law. These cases particularly concern parties who 
are citizens of different (Islamic) countries, so that, according to the 
German conflict of laws rules, the law of habitual residence (that is, 
German law) applies. Additionally, cases have occurred where German 
Muslims had agreed on a mahr, which the wife then claimed under the 
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provisions of German family law. As the mahr is foreign to German 
domestic law, courts often struggle to understand and appropriately 
accommodate it within their own legal framework.

The common thread running through the struggle to accommodate 
the mahr in a German setting is – in accordance with the German the-
ory of functional approach (funktionale Qualifikation)4 imported from 
the field of private international law – the search for the function of 
the mahr. In doing so one must, as a first step, determine the func-
tion and aims of the foreign institution according to its native law (the 
law under which it has been contracted) in order to be able, in a sec-
ond step, to accommodate it within similar legal instruments available 
under domestic law.

In the following, we will first discuss the function of the mahr. This 
will be done in great detail, which is necessary to get a proper under-
standing of the problems we encounter in the German court rulings 
on this matter. In these rulings, we will limit ourselves to an analysis of 
the judicature of the German Federal Supreme Court, with a focus on 
its legal techniques as well as the cultural and religious arguments put 
forward by the parties.

Function of the Mahr

When analysing the many purposes and aims that have been attributed 
to the mahr, two categories can be distinguished: material and immate-
rial functions.

Immaterial functions

The mahr is said to be a token of the husband’s respect for the wife and a 
sign of his commitment to marriage.5 It furthermore touches upon the 
idea of prestige, as the mahr is considered to correspond to the level of 
desirability of the wife and the financial potential of the husband.6 In 
addition, it is argued that a high mahr may deter the husband from a 
quick and thoughtless repudiation and prevent him from engaging in 
polygamy, since a new mahr is due for all subsequent marriages.7 These 
functions are meant to influence the behaviour of the parties to act in 
a specific manner or are expressions of a certain status of the wife and/
or the husband. As such, the mahr is seen as a bargaining tool in the 
negotiations of spouses of Islamic origin.8
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Material functions

Additionally, there are material or economic aspects to the mahr: it is 
supposed to ensure financial security when paid as a prompt mahr at 
the time of the conclusion of the marriage, by providing the wife with a 
certain degree of economic independence and enabling her to build up 
her own property.9 It has also been seen as a financial cushion after di-
vorce, since in most Islamic countries, there is no substantial post-mar-
ital support for the wife.10 And finally, it has also been argued that the 
mahr is conceived to counterbalance the lesser inheritance rights of the 
wife in the case of the husband’s death.11 This last function is particu-
larly raised in view of the husband’s potential polygamous marriages, as 
the inheritance portion of the wife will have to be divided between all 
wives. In the words of Indian scholar Asaf Fyzee, in a nutshell, the mahr 
is ‘a provision for a rainy day’.12

The Mahr in the Classical Works of the Fuqaha’

A look at the fiqh works of classical Islamic scholars, on the other hand, 
reveals that none of these functions of the mahr has been really dis-
cussed in depth. Instead, the mahr is dealt with as a contract of ex-
change, governed by the rules of the contract of sale.13 In this context, 
some have interpreted the mahr as being the counter value for the sex-
ual submission of the wife in marriage.14 This interpretation has been 
taken up by some German courts to designate the mahr as the ‘price for 
the sexuality of the wife’.15

Evaluation of the Mahr

In evaluating the aforementioned functions, it will be shown that the 
economic function of the mahr is predominant. As will be explained 
in the paragraphs below, the interpretation of the mahr as being the 
price for marital cohabitation is not sustainable. It is true that, in cer-
tain cases, the mahr has a symbolic value and that, in other cases, it 
has deterred husbands from thoughtless repudiation. However, today, 
the mahr is mostly a significant financial instrument of family law in 
Islamic countries.
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The mahr as a counter value for marital cohabitation?

If the mahr were to be considered the counter value for marital cohabi-
tation, its implementation in German courts could become difficult in 
view of the principle of public policy. According to this principle, a for-
eign legal provision shall not be applicable if the result of its application 
is obviously incompatible with essential principles of German law. This 
is particularly the case when the foreign rule is incompatible with the 
German Basic Law, the Grundgesetz. Putting a monetary value on mari-
tal cohabitation would therefore be a matter of public policy. The read-
ing of the mahr as such a monetary counter value is, however, the result 
of a misinterpretation of the mahr. Generally, the advocates of such a 
theory base their view on two arguments: first, the nature of the mahr 
as a contract of exchange and the application of the rules of the contract 
of sale on the mahr agreement; and second, the fact that the mahr is 
forfeited when a marriage is dissolved before its consummation. Both 
arguments are – as will be shown below – unsustainable.

First, the fact that the mahr is considered a contract of exchange 
governed by the rules of the contract of sale does not necessarily justify 
the conclusion that the mahr is a ‘purchase price’ for marital cohabita-
tion. It is true that, in the literature, the agreement on mahr is called 
a reciprocal exchange contract (Arabic mu‘āwada), to which the rules 
of the sales contract are applicable.16 This has a specific background, 
however: Islamic law does not know any general theory of contract.17 
General rules are derived from the regulations of model contracts, such 
as the contract of sale.18 Thus, the link to the sales contract does not 
reflect the nature of the mahr being a sales or leasing contract of female 
sexuality, but is derived from the structure of Islamic contract law.19 
It highlights that the regulations of the sales contract can be applied 
as general rules to certain aspects of the mahr.20Accordingly, anything 
that can be the subject of a contract of sale can be chosen as the subject 
of the mahr. Additionally, the conditions of a valid purchase price must 
also be observed for the mahr: the mahr should have a monetary value, 
be determinable and its performance has to be possible and legal.

Second, it is true that under certain circumstances the mahr is for-
feited when a marriage is dissolved before its consummation. There-
fore, there is a connection between the mahr and marital cohabitation. 
These regulations, however, do not offer a consistent picture: whereas 
the wife is entitled to half of the mahr if her husband divorces her prior 
to consummation,21 this is not the case when the spouses die before 
consummation. In this case, the wife keeps her right to the full mahr, 
and that right will be inherited by her heirs.22 On the other hand, the 
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wife may refuse to comply with her marital duties as long as the mahr 
has not been given to her.23 However, this right of retention is a uni-
lateral right of the wife; the husband cannot refrain from paying the 
mahr because the marriage has not been consummated: he must pay 
the mahr prior to consummation.24 Thus, there is no reciprocity in this 
right. If the mahr were really the counter value for marital cohabitation, 
its regulations would have to be much more stringent and comparable 
to the purchase price in a contract of sale. This is, however, not the 
case. The wife is still entitled to the mahr, even if she has not ‘fulfilled 
her duty’. As a matter of fact, many of these regulations are explicable 
by their historical context. Very often, there would be a considerable 
gap between the time when the marriage was contracted and the time 
when the marriage was actually consummated. This was particularly 
the case when minors were married, or in marriages by proxy where 
the husband-to-be was absent. If, in the meantime, the marriage was 
dissolved by the husband, half of the mahr became due. Some argue 
that this amount was meant to compensate the girls for their reduced 
chances of remarriage. In other words, it constitutes some kind of dam-
ages awarded to the girl for the delay or the shortfall of a financial pro-
vider. Others argue that half of the mahr was due in order to compen-
sate the husband for the expenses incurred in view of the marriage.25 

Finally, one has to consider the marriage, its consummation and the 
mahr as a unity. It is true that the consummation of the marriage is not 
a condition for its validity. However, marriage is considered to be the 
only legal framework within which sexual activities are allowed and 
even a duty. Thus, some authors hold that only by the consummation 
of marriage, the process of marrying is ‘completed’.26 Consequently, the 
reduction of the mahr in case of a repudiation before consummation is 
not so much linked to the concept of the mahr as the ‘price for marital 
sexual cohabitation’, but is rather connected to the not yet completed 
process of marrying.

The mahr as an economic factor

The predominance of the economic function of the mahr is very well 
illustrated by the immaterial functions attributed to it. All aforemen-
tioned immaterial functions will only materialize if the mahr is of a 
substantial financial value. What kind of prestige or seriousness would 
be expressed by a low mahr? How could a low mahr deter the husband 
from repudiating his wife or prevent him from entering into a second 
marriage? Furthermore, a look at the practice of mahr reveals its eco-
nomic importance: in Iran, for example, 80 per cent of divorces are 
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khul῾ divorces, whereby, in the absence of legal or contractual grounds 
for divorce, the wife can gain the consent of her husband to divorce in 
return for some kind of consideration.27 This consideration is usually a 
part or the whole of her mahr. According to a survey conducted by the 
magazine zanān, Iranian women often try to negotiate a high mahr in 
order to exit an unwanted marriage more easily while at the same time 
keeping some parts of the mahr for financial security.28

New legislation in some Muslim countries also highlights the eco-
nomic importance of the mahr. The regulations in Iran, Iraq and the 
United Arab Emirates illustrate this very well. In 1998, the Iranian leg-
islator enacted a new law, the ‘Act on the Adaptation of the Value of the 
Mahr to the Inflation Rate’, according to which a mahr contracted in 
Iranian currency must be adjusted by the inflation rate at the time it is 
claimed (which, as we have seen, can be many years after the mahr had 
been agreed).29 Under Iranian law, the agreement on the mahr figures 
in the standardized marriage contract as prompt mahr, meaning that 
it must be handed to the wife upon her request. In general, as long as 
the marriage is working and the couple lives happily together, hardly 
any woman claims her mahr during the marriage. In most cases, the 
mahr is claimed, like the deferred mahr, upon dissolution of the mar-
riage, whereby the time gap between these two moments can be cru-
cial, implying a substantial deflation of the monetary value. In order 
to secure the stability of the mahr and to ensure that women are not 
deprived of their rights, the amount of the mahr must be adapted to the 
inflation rate.

Based on similar grounds, in 1999, a decree was issued in Iraq,30 
ordering the value of the deferred mahr, expressed in Iraqi currency, 
to be adapted to its gold value at the time of the conclusion of the mar-
riage.31 Earlier, in 1997, the United Arab Emirates enacted a federal law, 
the ‘Act on the Limitation of the Amount of the Mahr in the Marriage 
Contract and the Expenses Incurring for Marriage’, to limit the amount 
of the mahr.32 This law contrasts with the two previous laws in that it 
puts a ceiling on the amount of the mahr. Accordingly the prompt mahr 
is limited to 30,000 dirhams and the deferred mahr to 50,000 dirhams 
(roughly 6,000 and 10,000 euros, respectively). The explanatory mem-
orandum33 of the Emirati Personal Status Act34 makes clear that this law 
was enacted to limit the extremely high marriage expenditure, which 
has led to a substantial age gap between the spouses, with Emirati men 
taking foreign wives and men incurring debts to afford the expenses of 
marriage.35 This also points to the economic importance of the mahr.

To sum up, today, the primary – though not only – function of the 
mahr is to provide economic security for the wife.36
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German Case Law

With this background in mind, we now turn to German case law. So 
far, the German Federal Supreme Court (bgh) has decided on the mat-
ter on three occasions.37 The case law will be analysed under the two 
abovementioned aspects of the court’s legal techniques and the argu-
mentation brought forward by the parties.

Decision of the Supreme Court of 28 January 198738

In this case, the parties had married in 1976 in Munich. The wife was 
a Muslim Palestinian with an Israeli passport. The husband was Ger-
man. Both were students. They had a civil marriage first and, for the 
sake of the religious wedding, which took place afterwards, the hus-
band converted to Islam. In the certification of their religious marriage, 
the spouses agreed on the payment of 100,000 Deutschmarks (dm) as a 
mahr. Four years later, in 1980, the parties were divorced by the judge-
ment of a German court under the application of German law. Addi-
tionally, the husband, in the absence of the wife, pronounced an Islamic 
divorce in the mosque where they had married. In the certification of 
the religious divorce witnessed by the imam, the husband included in 
handwriting the sentence that there were no financial claims between 
the parties. The wife contested this and petitioned for the payment of 
the mahr. The Court of First Instance recognized the wife’s claim as an 
agreement on post-marital maintenance and ordered the man to pay 
the dower of 100,000 dm.39

The Court of Appeal overturned the judgement and rebutted the 
validity of the wife’s claim. It argued that an agreement for the payment 
of a mahr that had been made in the course of a religious marriage 
was not valid, since religious marriages as such had no effect under 
German law. However, the Court conceded that even in the case that 
the agreement on the mahr was to be considered valid, it had to be 
qualified under German law as a stipulation of a marriage contract, that 
is, an agreement on the matrimonial property regime. These kinds of 
agreements had to be authenticated by a notary. Thus, it did not recog-
nize the mahr because of the lack of these formalities.40 The wife finally 
sought the revision of the decision at the Supreme Court.

What arguments did the parties make, and how did the Supreme 
Court respond? The husband argued that he had not been aware of the 
fact that he was committing himself legally and binding himself when 
signing the agreement. He argued that he had believed the agreement 
to be just a ‘formality’ without legal effects, that is, some kind of folklor-
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istic addition to the wedding. The wife, on the other hand, argued that 
both had meant the agreement to be binding and that the husband had 
been fully aware of this, since extensive negotiations on the mahr had 
been conducted between him and her father beforehand. In evaluating 
these arguments, the Supreme Court held, first, that the reservation of 
the husband would only be legally relevant if the wife had been aware 
of it. A secret reservation on the binding character of the commitment 
is not relevant under German law. Second, if the husband really had 
not been serious about this commitment, he would have had to contest 
the agreement for error within the legal time frame, which had already 
expired. Finally, the court held that a person who, for the sake of a reli-
gious marriage, had converted to another religion, could not claim to 
not have been aware of the effects of such marriage, and in particular 
that a mahr was due in a Muslim marriage.

As far as the validity of the mahr agreement was concerned, the 
Supreme Court held that, although the religious marriage did not have 
any effect under German law, this did not affect the validity of the mahr. 
It suffices that the religious marriage was valid under considerations of 
religious/Islamic law as perceived under the law applicable to Muslim 
Israelis. As there was no obstacle to the validity of the marriage, the 
agreement on the mahr had to be considered valid. The court did not 
consider the aspect of public policy or raise the question as to whether 
the mahr did or did not exist in German law. It considered it a valid 
agreement and went on to its interpretation.

The Supreme Court, however, did not decide on the categorization 
of the mahr within domestic family law. The Court objected to both 
interpretations of the lower courts, since it held that the lower courts 
had failed to consider the intention of the parties when agreeing on the 
mahr. However, it gave some indications as to how this intention had to 
be sought. Within the framework of German rules governing the inter-
pretation of contracts, due respect was to be awarded to the principle 
of good faith and good morals. Furthermore, the circumstances of the 
case, such as the duration of the marriage, had to be considered to dis-
cover the real intention of the parties. As a result, the Supreme Court 
recommitted the case to the Court of Appeal for further investigations. 
The parties finally settled the case outside the court.

Decision of the Supreme Court of 14 October 199841

In the second case, the parties, a German woman and a Syrian man, 
had married in 1976 in Germany. The husband later acquired German 
citizenship. Before their civil marriage, the parties concluded a German 
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marriage contract which was authenticated according to German law. In 
the marriage contract, the husband agreed to pay his future wife a mahr 
of 20,000 dm; 10,000 on the conclusion of the marriage and 10,000 if 
the husband’s behaviour entitled the wife to ask for the dissolution of 
the marriage. The marriage contract explicitly enunciated the cases in 
which the wife would be entitled to ask for the dissolution of the mar-
riage. Those cases included the grounds for divorce under German law.

In 1995, the couple was divorced by a German court. The wife remar-
ried two months later and sued her ex-husband for the payment of the 
mahr shortly afterwards. He refused to pay either the prompt mahr he 
had not honoured at the time of marriage or the deferred mahr due at 
the time of divorce. The Court of First Instance ruled that the woman 
had forgone her right to the prompt mahr since she had not claimed it, 
but ordered the ex-husband to pay the deferred mahr, which was due at 
the moment of the divorce.42 The ex-husband objected, but the decision 
was upheld on appeal. The Court of Appeal did not try to fit the agree-
ment on the mahr into any of the German categories of family law. The 
court rather considered the agreement to be an independent acknowl-
edgement of debt (German Schuldversprechen), which, under German 
law, was valid and had to be honoured.43 The Court of Appeal looked at 
the terms of the agreement and concluded that the parties had intended 
the wife to be able to claim the deferred mahr if she had a reason under 
the marriage contract to get a divorce. Since this held true, the wife was 
entitled to 10,000 dm.

The husband petitioned for revision at the Supreme Court. The 
Supreme Court rejected the assumption that the mahr was an inde-
pendent acknowledgement of debt, since this kind of agreement does 
not mention the reason for the payment. In the case of the mahr, how-
ever, the reason, that is, the mahr, was explicitly mentioned. Again, the 
Supreme Court criticized the lower courts for not taking into account 
the intentions of the parties. In particular, the Supreme Court criticized 
the lower courts for failing to consider whether the agreement on the 
deferred mahr was intended to be a post-marital claim. This was of par-
ticular importance, as the wife had re-married soon after her divorce 
and post-marital maintenance is only due as long as the ex-wife does 
not have a new spouse.

Decision of the Supreme Court of 9 December 200944

The third and most recent case involved an Iranian couple who had 
married in 1992 in Tehran with a mahr of 15 million Iranian rials pay-
able at any time at the demand of the wife. In 1993, the spouses left 
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Iran and settled in Germany, where both acquired German citizen-
ship. The couple divorced in 2006 in Germany, according to German 
law. Later on, the wife petitioned for the payment of the mahr. One of 
the main problems in this case was the characterization of the mahr 
and its submission to one of the available conflict of laws rules.45 This 
choice and the resulting law applicable had a considerable effect on the 
outcome of the trial. The wife argued that the mahr had to be governed 
by Iranian law and, in application of Iranian law, the amount that was 
due had to be adapted to the inflation rate, according to the aforemen-
tioned ‘Act on the Adaptation of the Value of the Mahr to the Inflation 
Rate’. As a result, the sum of 15 million Iranian rials would amount 
to approximately 15,000 euros, whereas without such adaptation, the 
counter value of 15 million rials would be only 1,500 euros, thus ten 
times less.

The husband, on the other hand, argued that the mahr had been 
agreed in Iran under the presumption that the spouses were to live 
there. Now that they had changed their domicile, this change of cir-
cumstances defeated his reasons for agreeing on a mahr. As the circum-
stances had changed, the mahr agreement had to be considered void. 
According to him, the applicable law was German law. As this law did 
not know any such institution as the mahr, there was no legal basis for 
its award. In any event, when applying German law, Iranian law was to 
be considered in so far as the wife had forfeited her right to the mahr, 
because it was she who had petitioned for the divorce. Her petition for 
divorce was thus to be seen as a request for a khul῾, in which she had to 
waive her right to the mahr. The husband also argued that the function 
of the mahr was to deter husbands from divorcing their wives. In the 
case that the wife herself had petitioned for divorce, she had forgone 
this protection herself and could thus not claim for a mahr.

The Court of First Instance decided in favour of the husband. It 
argued that the main function of the mahr was the financial protection 
of the wife in case of divorce. Since the parties had moved to Germany 
and had got a divorce under German law, the wife had profited from the 
post-marital protection awarded to her under German law, which had 
improved her financial post-marital position considerably as compared 
to Iranian law, which hardly knows any post-marital financial claim. 
The mahr had thus lost its raison d’être. However, in contradiction to its 
own arguments, it upheld that the agreement on the mahr as a contrac-
tual obligation had to be fulfilled, even if only with its counter value at 
the time of the claim, which was 1,500 euros.46

The Court of Appeal overturned the case by choosing a differ-
ent characterization of the mahr under the conflict of laws rules. In 
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doing so, it submitted the case to Iranian law and adapted the sum of 
15 million rials to the Iranian inflation rate, awarding the wife a sum of 
roughly 15,000 euros.47 The Court of Appeal did not address the ques-
tion of whether she had lost her claim because she had petitioned for 
divorce, that is, the question of whether the fact that the wife had asked 
for divorce led automatically to the loss of the mahr.

The husband challenged the decision at the Supreme Court and won 
the case. The Supreme Court first decided the question of the charac-
terization of the mahr. His decision led to the applicability of German 
law. Within German law, the Supreme Court recognized the validity 
of the mahr agreement as a valid contractual commitment that had to 
be honoured by the husband. It refused, however, an adaptation to the 
inflation rate according to Iranian law, since that law was not applica-
ble. Again, the Supreme Court emphasized that the intention of the 
parties was to be consulted in order to understand the nature of their 
agreement. Obiter dictum, the Supreme Court rebutted the argument 
that the wife had lost her claim to the mahr, because it was she who 
had petitioned for divorce. However, as in this case, the amount of the 
mahr was not considerable, the Supreme Court did not find it necessary 
to expand more on the nature of the mahr agreement or any problem 
which might occur under German law, in particular the embedding of 
the mahr within the institution of German family law. This question 
still remains open.

Evaluation of the Cases

The arguments of the parties

In evaluating the legal and cultural argumentation of the parties, one 
can distinguish three layers of argumentation. First, the legal and the 
cultural religious arguments are intermixed and these aspects are high-
lighted according to the position taken. The religious background and 
motivation for concluding such an agreement is evident. The legal basis 
for the award of the mahr in German courts, however, remains the con-
tractual agreement by the spouses. The basis on which German courts 
approach such agreements is from the perspective of contract law, 
hence the general rules for the conclusion of contracts and the principle 
of freedom of contract in family law in particular. The cultural and re-
ligious arguments are then put forward by the parties to underpin their 
respective positions: the wife claims that the mahr is her religious right, 
even outside the socio-legal and religious framework within which 
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the agreement was made in the first place. The husband equally raises 
the cultural and socio-legal aspect of the mahr when claiming that, in 
another legal and social setting than the one under which the mahr 
was conceived, the mahr loses its raison d’être and therefore should no 
longer be upheld and honoured.

The question of whether the mahr is contrary to public policy and 
good morals also falls within the ambit of this layer. Men often argue 
that the mahr, in its presumed concept as counter value for marital 
cohabitation, infringes the rule of domestic public policy. Women, on 
the other hand, emphasize that the mahr is an instrument of empower-
ment in a family law system which is intrinsically patriarchal: consider-
ing the mahr as an equalizer of the bargaining powers of the spouses, 
the mahr must, therefore, pass the barrier of public policy. The social, 
cultural and religious backgrounds of mahr agreements are thus picked 
up when convenient and dropped when they fail to strengthen the indi-
vidual position of the party.

Second, one can observe a mixing of the applicable domestic and 
displaced foreign law. Both spouses try to import that from the for-
eign, Islamic-based family law which is favourable to them. This is quite 
visible in the 2009 case, where the wife attempts to have the amount 
of the mahr raised through the application of the Iranian ‘Act on the 
Adaptation of the Value of the Mahr to the Inflation Rate’, whereas the 
husband, while rebutting the application of that act, pleads within the 
application of German law for the taking into account of the khul῾ rules 
under Iranian law to see the wife lose her right to the mahr.

Finally, there is a mixture of foreign and domestic procedural law. 
Whereas Iranian procedural law accords different rights and duties to 
the spouses, depending on who petitioned for the divorce, German 
procedural law is gender-neutral. Accordingly, German divorce law 
generally does not take into account who demanded the divorce first 
or whether that party is at fault. Under Iranian and Islamic-based fam-
ily laws in general, on the other side, the legal implications of a divorce 
differ according to the gender of the plaintiff: whereas the husband 
does not need any reasons to petition for divorce, the wife has to argue 
her case on the basis of legal or contractual divorce grounds. In both 
cases, the wife is entitled to her mahr and any post-marital claim, as 
far as available. If, however, the husband does not apply for divorce or 
the wife is unable to prove her divorce grounds, she can only base her 
divorce petition on a khul῾ divorce, in which she has to forego to a cer-
tain extent her right to the mahr and/or other financial entitlements. By 
blending German procedural and Iranian substantive law, the husband 
attempted to suppress the wife’s claim to the mahr.48
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The arguments of the Supreme Court

None of the three decisions of the Supreme Court explicitly gives an 
answer to the question of how to accommodate the mahr in German 
law. In fact, the decisions are all formulated very prudently. A first basic 
statement is the acknowledgement of the validity of mahr agreements 
in general. Thus, the Supreme Court dismissed the argument that mahr 
agreements must be void, since the institution as such is alien to Ger-
man law, or that mahr agreements are contrary to public policy, like 
some lower courts had argued before.49 Instead, the Court established 
the validity of mahr agreements as a contractual agreement between 
spouses, covered by the principle of freedom of contract in family law. 
As such, the mahr agreement needs to fulfil the basic requirements of 
a contractual agreement, that is, the consent of the parties and the ab-
sence of duress and error. Furthermore, the Court rightly considered 
the mahr to be a specific feature of marriage law, which presupposes a 
valid marriage.

The question of whether a religious marriage alone would suffice as 
grounds for claiming the mahr was not directly answered. It is, however, 
hardly conceivable that a purely religious ceremony, which according 
to German law is not considered a valid marriage, may be legitimate 
grounds for a mahr claim.50 Even if one considers the 1987 case where 
the court had based its decision on the validity of the religious mar-
riage, the court kept in mind that the parties had also had a civil mar-
riage in Germany. One must thus conclude that a mahr agreement will 
only be honoured if the parties are considered validly married under 
German law.

The question as to the nature of the mahr agreement and its categori-
zation under German law was, however, not answered by the Supreme 
Court. Instead, the Supreme Court stated that the mahr agreement had 
to be interpreted according to the intention of the spouses while con-
tracting the mahr. The Supreme Court thus suggests that each mahr 
agreement has to be considered in each individual case on its own mer-
its. In doing so, due account must also be taken of the underlying con-
cept of the institution of the mahr under its native law.

Testing the Mahr in German Family Law Categories

To categorize the mahr agreement within German law, the courts thus 
need to interpret the intention of the parties while simultaneously bear-
ing in mind the functions and nature of the mahr in its native law. The 
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categories that can then be used are either the agreement on post-mari-
tal maintenance or the agreement on the matrimonial property regime. 

Can the mahr be interpreted as an agreement on maintenance?

Under German Law, spouses may contractually agree on their recip-
rocal post-marital maintenance duties and derogate from statutory 
law.51 Interpreting the mahr agreement as a maintenance agreement52 
allows the court to make use of all adjustment instruments offered by 
German law: accordingly, if the marriage was of short duration, the 
court can adapt the amount of the mahr on the basis of the German 
rules on maintenance53 and in accordance with the theory of change 
of circumstances, according to which a change in the economic, legal 
and business realities underlying a contractual agreement can invali-
date or modify the terms of a contract. Moreover, a very high mahr 
can be adapted to the financial capability of the husband54 and a very 
low mahr can be raised according to the needs of the divorcee.55 In-
terpreting the mahr as a maintenance agreement, however, generally 
does not match the intention of the parties.56 If, at the time of the mar-
riage and the agreement on the mahr, the parties had the intention to 
move to Germany or if one of the parties was a German citizen, it is 
doubtful whether, with the acceptance of the mahr, the wife intended 
to waive her maintenance rights awarded to her under German law. But 
even if both parties are of foreign origin, such an intention is difficult 
to presume,57 since in Islamic countries, the mahr and the maintenance 
claims stand next to each other. Thus, mahr is hardly interpretable as an 
equivalent of maintenance.

Can the mahr be interpreted as an agreement  
on the matrimonial property regime?

As with maintenance, the statutory provisions on the matrimonial 
property regime may be modified by the spouses. These modifications 
must be inserted in a marriage contract (German Ehevertrag) that needs 
official notarization.58 The German matrimonial property regime is the 
separation of property with an equalization of surplus (Zugewinnaus-
gleich) after the dissolution of marriage. In principle, each spouse owns 
and administers his or her property independently.59 Upon termination 
of the marriage, however, the accrued gains, that is, the additions to the 
assets of each of the spouses achieved during the marriage, are equal-
ized. This means that the spouse with the higher surplus has to pay the 
partner with the smaller increase one half of the excess.60

https://doi.org/10.1515/9789400601055 https://www.inlibra.com/de/page/agb - Open Access - 

https://doi.org/10.1515/9789400601055 
https://www.inlibra.com/de/page/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/


islamic family law rules in german courts	 179

In Muslim countries, on the other hand, the concept of matrimonial 
property is generally ignored.61 Based on the general freedom of the 
wife to own and administer her assets independently, the properties of 
the spouses are completely separated: each spouse remains the owner 
of his or her assets before, during and after marriage. If the mahr were 
to be understood as an agreement on the matrimonial property regime 
under German law, one could read it as a modification or supplemen-
tation to the statutory regime, whereby the parties exclude the equali-
zation of surplus and install a regime of separation of goods with the 
mahr being a lump sum to be paid to the wife upon divorce.62

However, this interpretation is hardly arguable, since in most cases, 
it will not match the intention of the parties. If both parties are Muslims 
living and marrying in Germany and additionally contracting a mahr, 
this agreement might be made out of respect for their religious back-
ground rather than as an expression of their intention to exclude the 
regime of surplus upon divorce.63 This is even more so when one of the 
spouses is German and the other is of foreign origin. Finally, when the 
parties are both foreigners who married in their country of origin, then 
such an interpretation is still improbable, as there is hardly any aware-
ness on the part of the parties regarding the possibilities for arranging 
for other forms of matrimonial property regime in Muslim countries.64 
Therefore, here again, this interpretation does not fit.

Evaluation and Conclusion

Although the guiding principles developed by the Supreme Court to 
come to a true determination of the meaning of the mahr are certainly 
valuable, their implementation reveals difficulties. There is no doubt 
that the intention of the parties must be sought to understand what 
they had in mind when contracting the mahr to translate their percep-
tion into German law. Such a translation is, however, not easy, as the 
intention of the parties is hardly detectable. In most cases, the spouses 
agreed on a mahr without mentioning further reasons or giving explicit 
explanation as to its relation to maintenance or matrimonial property 
regime. They simply contracted the mahr because in their view, it was 
an integral part of the act of marrying. This becomes quite apparent 
when looking at the arguments and ways parties argue and negotiate 
their cases. Legal, social and religious arguments and explanations are 
used at will to strengthen the respective positions.

The recourse to the national law of the countries of origin of the 
spouses may also bring major obstacles. For example, the question 
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arises as to how far the rules of the displaced law must be consulted. 
What is to be done in mixed marriages between citizens of different 
Muslim countries that have different regulations on the mahr? The 
problem is quite apparent in cases involving, for example, Emirati and 
Iranian couples: shall the court be more lenient towards Emirati law, 
which limits the amount of the mahr, or Iranian law, which adapts the 
sum to the inflation rate, and thus raises its amount? A change in the 
amount of the mahr in terms of reduction or increase must then also 
be compatible with German interpretation rules, that is, by analogy to 
similar situations under German law. And finally, what about the many 
cases where the parties are German Muslims and no underlying law of 
origin is detectable? One can think of the many Turkish cases, since 
Turkish family law, as a reception of Swiss family law, does not regulate 
the mahr anymore.

The way out of these kinds of evaluative problems is to abandon 
the fitting of the mahr into the existing categories of German family 
law; that is, the maintenance and matrimonial property regime. As the 
Supreme Court sees it, the mahr is a valid agreement and German law 
generally accepts that the spouses make agreements on their financial 
obligations.65 If one considered the agreement on the mahr as a specific 
kind of family law contract unknown to statutory law, but still valid 
under the concept of freedom of contract, it could exist next to the 
established German categories. Liberating the mahr from the exigen-
cies of German family law categories would also release the court to a 
considerable extent from exploring the ratio of a non-applicable law or 
from making sense of the cultural and religious arguments put forward 
by the parties for the sake of fitting the mahr into preconceived catego-
ries that are not suitable.66 The court would have to judge the agree-
ment alongside the claims for maintenance and matrimonial property 
issues and navigate through its own familiar legal notions.

Nevertheless, the mahr must be contextualized within the setting of 
German family law and the available family law instruments to make 
sure that none of the spouses is disadvantaged. If the award of the mahr 
would stand as a contract sui generis next to the statutory rules of a valid 
maintenance claim and the equalization of surplus as regulated under 
German matrimonial property law, it would have a significant effect on 
their respective amounts: the payment of the mahr to the wife would 
increase her assets and thus influence the amount of surplus that would 
have to be equalized. Additionally, a substantial mahr would decrease 
the wife’s need for post-marital maintenance, so that, here again, a fair 
financial balance is achieved between the parties. It must, after all, be 
borne in mind that the mahr is conceived to provide a certain economic 
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security for the wife in systems which hardly know any financial (post-)
marital solidarity between the spouses. It is a tool to protect the wife 
in specific legal surroundings. Whenever this situation changes to the 
benefit of the wife, her need to be protected will diminish.67 This is also 
why the mahr must be accounted for within the new legal context in 
which it is being evaluated. However, this does not change its character 
as an independent contract sui generis and the fact that the parties must 
honour their contractual obligation. Only when giving the mahr a place 
of its own, a fair distribution of the financial burden of the ex-spouses 
will be achieved and due respect given to the mahr agreement to finally 
bring legal certainty to the appraisal of the mahr under German law.
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