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Preface

Latin America enriches the legal landscape through its contradictions. It is
a region known for its rich cultural and socio-economic diversity and its
law is shaped by this diversity as legal systems have evolved to reflect the
unique social, economic and political realities of each State in the region.
Contrasting with this diversity is a commonality, an Iberian heritage in
language and culture and above all, from a legal perspective, the common
roots of the law that today's Latin American States have drawn upon.

This handbook necessarily reflects only a part of this contradictory di-
versity. As such, the content presented here is focused on criminal law,
constitutional law and international law, the three areas to which Latin
American law makes a particular contribution.

Criminal Law

Latin American criminal law is strongly influenced by the German Dogma-
tik, originally transmitted by intermediaries like the great Jimenez de Asta
and traditionally received (selectively) by Spanish and (less so) Portuguese
translations. This absorptive process is now increasingly driven by Latin
American scholars themselves studying German criminal law in German,
often in Germany. This new generation of scholars, many of which have
received their postgraduate training in common law jurisdictions, especially
the U.S.A. and the UK., have brought about an emancipation of Latin Ame-
rican criminal law doctrine from its German/Spanish roots, developing
what could be called a proper ‘Latin American doctrine’ nuanced to the
region’s socioeconomic and cultural realities. While the emancipation from
German doctrine is still incipient, making it perhaps too early to speak
of a Latin American Dogmatik proper, one obvious evolution seems to be
the increasing importance of a more holistic approach to criminal justice.
This development has been heavily influenced by the criminal procedure
reforms of the 1990s introducing in practically all Latin American States
— albeit at different times and with different intensities - an adversarial
procedure (commonly labelled as ‘proceso acusatorio’), largely in line with
U.S. criminal procedure.
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Preface

We have tried to do justice to these new developments that represent
a broader criminal justice approach with several papers in this volume
focusing on ‘procedure and criminal justice” without however ignoring the
important theoretical work done in the area of ‘foundations’ and ‘general
principles and offences’. Naturally, the practical limitations regarding the
content in a handbook of this type result in there being various blind
spots, for example, the lack of consideration of prison systems and specific
areas of crime (e.g. drug control). These areas are important in their own
right and could perhaps be covered in a second edition with different focal
points. In other words, we are well aware that what is presented here is a
selection of topics that needs to be complemented one way or another to
paint a more complete picture of Latin American criminal law and justice.

Constitutional Law

Each nation has its unique constitutional system that reflects its history, po-
litical system and societal context. Nevertheless, there are common themes
and principles in constitutional law across Latin America:

« Recognition of Human Rights: Constitutional law in Latin America
places significant emphasis on the protection of human rights. Many
constitutions in the region incorporate international human rights norms
and treaties as well as indigenous rights. These constitutional provisions
safeguard fundamental rights and liberties, such as the right to life, free-
dom of expression, equality, due process and protection against torture
and cruel treatment. Particularly notable is the partial recognition of
nature as a subject of fundamental rights.

« Social Rights and Economic Justice: Latin American constitutions often
go beyond traditional civil and political rights by including provisions
for social rights and economic justice. These provisions may address
issues such as the right to education, healthcare, housing and social
security. They reflect the region's commitment to addressing social and
economic inequalities and improving the living conditions of its citizens.

+ Indigenous Rights and Multiculturalism: Given the rich cultural diversity
and substantial indigenous populations in Latin America, constitutional
law often includes provisions recognising and protecting the rights of in-
digenous peoples. This includes recognising their traditional territories,
preserving their cultural heritage and granting them political representa-
tion and participation.
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« Constitutional Courts and Judicial Review: Many Latin American States
have established constitutional courts or similar bodies responsible for
interpreting and applying their respective constitutions. These courts
play a vital role in safeguarding constitutional principles, resolving con-
stitutional disputes and ensuring the protection of individual rights. They
often have the power of judicial review, allowing them to strike down
laws or actions that violate their governing constitution.

« Constitutional Amendments and Reform: Latin American constitutions
usually include provisions for their amendment or reform. Constitutio-
nal amendments can be used to adapt a given constitution to changing
circumstances and address perceived shortcomings. The process for
amending a constitution varies among States and often requires a super-
majority vote or special procedures to ensure the stability and legitimacy
of the constitutional framework.

International Law

International law plays a crucial role in Latin America, as it does in other
regions of the world. Latin American States are bound by a network of
international treaties, agreements and customary practices that govern their
relations with other States and international organisations. Below are some
key aspects of international law that impact the legal landscape in Latin
America:

« International Human Rights Law: Latin American States have been ac-
tively involved in promoting and protecting human rights at the interna-
tional level. They have ratified various human rights treaties, such as
the International Covenant on Civil and Political Rights (ICCPR) and
the American Convention on Human Rights (ACHR), both of which
establish legal obligations for States to respect and ensure human rights
within their territories.

o Inter-American System: Latin America has its own regional human
rights system, known as the Inter-American System, which operates un-
der the auspices of the Organization of American States (OAS). The
system includes the Inter-American Commission on Human Rights
(IACHR) and the Inter-American Court of Human Rights (IACtHR).
Both bodies play a crucial role in adjudicating human rights violations
and monitoring compliance with international standards throughout the
region.

27



https://doi.org/10.5771/9783748920717-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by-sa/4.0/

Preface

o International Criminal Law: Latin American States have actively partici-
pated in international efforts to combat impunity for international cri-
mes. For example, they supported the establishment of the International
Criminal Court (ICC) and the great majority of them are State Parties
to the Rome Statute of the ICC (Nicaragua being the lone outlier). Latin
American States have also contributed to the prosecution of individuals
accused of war crimes, crimes against humanity and genocide.

o International Trade Law: Latin American States are increasingly active
participants in international trade and are bound by various agreements
and organisations that govern such endeavours, the World Trade Orga-
nization (WTO) being the most prominent. The region’s States also
engage in establishing regional trade agreements, this has given rise to
the Union of South American Nations (UNASUR), the Mercado Comun
del Sur (MERCOSUR) and the Central American Integration System
(SICA), among others.

« Law of the Sea: Given their extensive coastlines and maritime territories,
Latin American States are concerned with the law of the sea. They are
parties to the United Nations Convention on the Law of the Sea (UN-
CLOS) as well as having rights and responsibilities regarding territorial
waters, exclusive economic zones and the conservation and management
of marine resources.

« Environmental Law: Latin American States face various environmental
challenges, including deforestation, biodiversity loss and climate chan-
ge. They are parties to various international environmental agreements,
such as the United Nations Framework Convention on Climate Change
(UNFCCC) and the Convention on Biological Diversity (CBD), which
require them to take measures to address these issues.

« Dispute Settlement: Latin American States resort to international dispute
settlement mechanisms to resolve conflicts with other States. This can
include negotiations, mediation, arbitration and/or adjudication before
international tribunals. For example, Latin American States have used
such mechanisms to resolve territorial disputes, trade conflicts and dis-
putes related to investment protection. One specific example of this is
how Bolivia and Chile recently settled their dispute on access to the
Pacific Ocean before the IC]J.

This rich regional diversity has allowed us to draw from past and present
developments in many Latin American States. We are grateful to the aut-
hors who contributed to this volume despite their multiple obligations.
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We are also especially grateful that the authors accepted submitting their
contributions in English, the new lingua franca in our field, despite the
challenges that come with working in a foreign language. In this context,
we very much thank Jan Silver for the comprehensive linguistic revision,
his conscientious and precise checking has contributed significantly to the
linguistic quality of the contributions.

Special thanks also go to the staff of the Research Centre for Latin
American Criminal Law and Criminal Procedure (CEDPAL), in particular
to Ms Susann Aboueldahab and Ms Isabel Vieira Dietz, as well as the
staft of the Institute of Public Law, Department of Comparative Law, in
particular to Ms Friederike Heise for her editorial support. The selection of
the papers and the substantive editing has been distributed according to our
expertise, José Martinez being responsible for Constitutional Law (Part I),
Kai Ambos for Criminal Law and Criminal Justice (Part II) and both of us
for International Law (Part III).

Finally, we would like to thank both the Nomos publishing house and
its programme manager, Prof Dr Johannes Rux, for the suggestion and
inclusion of this work in the open-access publishing programme; we also
thank Dr. Knopik for having been diligent and efficient in taking care of the
publication.

Kai Ambos José Martinez

Gottingen, September 2023
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