Chapter 2: The Integrated EU Hotspot Administration

The second chapter presents the operation of the integrated EU hotspot ad-
ministration. In line with the aim of this study, the focus lies on activities of
EU agencies and the European Commission. To get a clear picture of their
role, a distinction is made between an operational level and a supervisory
level. The first section sets out the EU’s role at the operational level. Here,
the competence to issue individual decisions lies with the host member
state, while the EU’s role is de jure limited to providing support (1).! The
second section turns to the supervisory level, where the European Commis-
sion itself is in charge of coordinating and monitoring while the host mem-
ber state provides support. The analysis shows that EU bodies determine
the course of the relevant procedures without issuing binding administra-
tive decisions: the EU hotspot administration thus clearly reflects the EU’s
mode to ‘determine without deciding’ (2).2 The third section shows that the
EU hotspot administration is systemically deficient. Fundamental rights of
asylum seekers, including reception-related rights such as Art.4, 6 ChFR
and procedure-related rights such as Art. 41 ChFR, are violated on a regular
basis. As the EU Fundamental Rights agency aptly put it, processing asylum
claims in remote border locations comes with ‘in-built deficiencies’ so the
EU hotspot approach ‘creates fundamental rights challenges that appear
almost unsurmountable’ (3).> On this basis, and with a view to determining
the EU’s legal responsibility, the fourth section identifies the relevant types
of misconduct on the part of the agencies and the Commission (4). The

1 On the basis of EU secondary law as it currently stands. EU primary law would allow
for broader competences of EU agencies, see Catharina Ziebritzki, The EU’s Responsi-
bility in the Asylum Administration. Administrative Integration, Judicial Protection and
the Case of the EU Hotspots, Dissertation at Frankfurt University, Law Department,
January 2024, p. 117 et seq.

2 See chapter 1, 4.3.

3 European Union Agency for Fundamental Rights, Opinion 3/2019, Update of the 2016
Opinion on fundamental rights in the ‘hotspots’ set up in Greece and Italy, 4 March
2019, https://fra.europa.eu/en/publication/2019/update-2016-fra-opinion-fundam
ental-rights-hotspots-set-greece-and-italy (hereinafter: FRA, Opinion EU Hotspots
2019), p. 7: “The processing of asylum claims in facilities are borders, particularly when
these facilities are in relatively remote locations, although per se not unlawful, brings
along in-built deficiencies. As almost three years of experience in Greece shows, this
approach creates fundamental rights challenges that appear almost unsurmountable..
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Chapter 2: The Integrated EU Hotspot Administration

chapter closes by drawing conclusions on the EU’s responsibility, thereby
preparing the ground for the doctrinal analysis in the following chapters

(5).

1 Operational Level

Between 2015 and 2021, roughly half of the staff operating in the EU
hotspots were deployed by EU agencies.* These figures reflect the actual
influence of Frontex and the EUAA clearer than a glance at their respective
Regulation. While the Regulations limit the agencies to mere support, their
support in practice is so considerable that Frontex and the EUAA effectively
determine the course of the administration. As the analysis will show, the
agencies issue recommendations and opinions in critical areas, and nation-
al authorities — even though not legally obliged to do so - routinely adopt
these recommendations.®

1.1 A Multitude of Actors

To get a clear picture of the EU hotspot administration, it is necessary to
start with a brief overview of all actors involved. The first type of actors are
EU bodies. These include the European Commission and several EU agen-

4 FRA, Opinion EU Hotspots 2019 (fn. 3), p. 19 reporting that the operational agencies
were ‘significantly involved in the day-to-day administration’. The numbers of Frontex
deployments is not publicly available. For the numbers of the EUAA’s deployments of
2017 and 2018 see David Fernandez-Rojo, EU Migration Agencies. The Operation and
Cooperation of FRONTEX, EASO and EUROPOL, Edward Elgar 2021, p. 150-151; for
2019 to 2022 see the relevant Operational Plans, all availbale at: https://euaa.europa.eu
/archive-of-operations?field_operation_year_value=2021&field_member_state_value=
Greece&field_operation_type_value=All

5 This chapter is limited to the argument that empirical data or the concerned EU bodies’
own statements suggest that Greek authorities usually adopt the EU’s non-formally
binding recommendations and guidelines. On the basis, it will be argued in the fifth
chapter that there is a causal link in the sense that the EU’s non-formally binding
conduct de facto predetermines the national authorities’ decisions. As regards the
compliance rate, it must be noted already here that the fact that not all non-formally
binding acts are followed by Greece does not weaken the argument because legally
binding acts do not entail a full compliance rate either, as extremely high non-compli-
ance rates in the asylum system clearly confirm.
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cies, namely the EUAA, Frontex, Europol,® and the Fundamental Rights
Agency (FRA). As will be set out in more detail below, these agencies pro-
vide comprehensive support to national authorities concerning both camp
management and asylum procedures and, to this end, cooperate closely
with national authorities but also among themselves. The Commission, in
turn, is charged with coordinating and supervising the entire construct of
the EU hotspot administration.

Secondly, authorities of the host member state are involved. In Greece,
these include the First Reception Service (RIS), the Asylum Service (GAS),
the Hellenic Police, the Hellenic Army, and the Hellenic Centre for Disease
Control and Prevention (KEELPNO). Out of these, the First Reception
Service and the Asylum Service, which were created with the reforms of
April 2016 and 2011, respectively,” are of central importance. In principle,
the First Reception Service is responsible for camp management, and the
Asylum Service is responsible for conducting the relevant procedures. The
Hellenic Police, in turn, was in charge of asylum matters before the April
2016 reform and is since responsible mainly for matters related to first reg-
istration, camp security and deportation.® The Army has only temporarily
been charged with camp management in the immediate crisis context.’
The Hellenic Centre for Disease Control and Prevention has always had a
rather marginal role, remarkably even during the outbreak of the Covid-19
pandemic.1®

6 Note that Europol’s involvement is particularly obscure, as Regulation (EU) 2016/794
of the European Parliament and of the Council of 11 May 2016 on the Euro-
pean Union Agency for Law Enforcement Cooperation (Europol) and replacing
and repealing Council Decisions 2009/371/JHA, 2009/934/JTHA, 2009/935/THA,
2009/936/JHA and 2009/968/THA (hereinafter: Europol Regulation) does not even
provide for a legal basis for the deployment of operational Europol teams, see in more
detail David Fernandez-Rojo, EU Migration Agencies (fn. 4), p. 146-148. Yet, the focus
here lies on Frontex and the EUAA, which is justified because their involvment is
esesential to the operation of the EU hotspot administration, as evidenced by their
function and reflected in numbers of deployment.

7 Hellenic Republic, Ministry of Migration and Asylum Service, About G.A.S, https://
migration.gov.gr/en/gas/plirofories/.

8 ECRE, Country Report Greece, 2020 Update, https://asylumineurope.org/reports/c
ountry/greece/, p. 48. Note that in case of mass arrivals, the Police may be charged
with conducting interviews.

9 Catharina Ziebritzki, Robert Nestler, ,Hotspots' an der EU-Auflengrenze. Eine
rechtliche Bestandsaufnahme®, MPIL Research Paper Series (SSRN) 17 (2017), p. 9.

10 Equal Rights Beyond Borders, Report of February 2023, Extraordinary Measures.
How Greece Used the Covid-19 Pandemic as a Pretext for the Unlawful Detention

125

hittps://dol.org/10.5771/8783748048725-123 - am 2312.2025, 04:01:29. https://www.Inllbra.com/de/agh - Open Access - TSR


https://migration.gov.gr/en/gas/plirofories/
https://migration.gov.gr/en/gas/plirofories/
https://asylumineurope.org/reports/country/greece/
https://asylumineurope.org/reports/country/greece/
https://doi.org/10.5771/9783748949725-123
https://www.inlibra.com/de/agb
https://www.inlibra.com/de/agb
https://migration.gov.gr/en/gas/plirofories/
https://migration.gov.gr/en/gas/plirofories/
https://asylumineurope.org/reports/country/greece/
https://asylumineurope.org/reports/country/greece/

Chapter 2: The Integrated EU Hotspot Administration

The third type of actors involved in the EU hotspot administration are
international organisations, specifically the United Nations High Commis-
sioner for Refugees (UNCHR) and the International Organisation for Mi-
gration (IOM). The UNHCR is responsible for tasks related to information
provision, the protection of vulnerable groups, and specific tasks in the area
of camp management. The IOM also implements the so-called voluntary
return program." Unlike in many non-European countries, however, nei-
ther UNHCR nor IOM is in a position to steer the course of administration.
Overall, the role of international organisations is rather marginal.?

A fourth type of actors are private entities. These include specialised
NGOs that provide assistance ranging from medical services to legal aid
and a security company whose tasks include safety inside the camp and
assisting the Hellenic police with measures related to the confinement of
residents.”

Considering the sheer number of actors, it becomes comprehensible why
responsibility-shifting is such a key problem. In practice, involved actors
tend to shift responsibilities around even for the smallest daily tasks. This
attitude is clearly reflected at the political level: whenever the existing
fundamental rights violations are discussed, Greek authorities argue that
either the EU or international organisations are responsible; EU bodies
blame Greece and international organisations; international organisations
refer to the responsibility of Greece and the EU; and so on. The result is
that nothing changes. It is precisely against this background that this study
seeks to entangle the EU’s involvement and determine its responsibilities.

of Asylum Seekers in Chios, https://www.equal-rights.org/resources/publications;
Equal Rights Beyond Borders, November 2020, Update of the Report of May 2020.
Abandoned and Neglected. The Failure to Prepare for a Covid-19 Outbreak in the
Vial Refugee Camp, https://www.equal-rights.org/resources/publications.

11 Notably in Cooperation with the Commission, see European Ombudsman, Report
on (i) the inspection of the European Commission’s documents and (ii) the meeting
of the European Ombudsman inquiry team with representatives of the European
Commission, Inspection Report 9 March 2023, Case O1/3/2022/MHZ, para 11.

12 This corresponds to the marginal role of international organisations in the asylum
administration more generally.

13 Catharina Ziebritzki, Robert Nestler, ,Hotspots' an der EU-Auflengrenze® (fn. 9), p.
63; United Nations Human Rights Office of the High Commissioner (OHCHR),
20 December 2019, Concerns over States contracting private security companies in
migration situations, https://www.ohchr.org/en/stories/2019/12/concerns-over-states
-contracting-private-security-companies-migration-situations.
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1.2 The ‘Migration Management Support Teams’

Both the EUAA and Frontex deploy staff in the form of so-called migration
management support teams (MMST). This EU-hotspot-specific type of
deployment is regulated in Art.40 Frontex Regulation and Art.21 EUAA
Regulation. In comparison to other deployment types, MMSTs have two
distinctive features. First, the teams are characterised by close inter-agency
cooperation. MMSTs are composed of staft deployed by Frontex, EUAA,
Europol, as well as, optionally, FRA and other EU bodies.* Second, and
as a result, the supervisory structure of MMSTs is distinct, with the main
difference to regular EUAA or Frontex teams being that responsibility for
coordination and supervision ultimately lies with the European Commis-
sion.”

Insofar as Frontex is concerned, there is no doubt that deployments to
the EU hotspots have always taken place in the specific form of the MMST.
Since the adoption of the 2016 reform, Frontex could deploy its staff to EU
hotspots on the basis of the then Art. 18, the predecessor of Art. 40 of the
current Regulation, which is the legal basis for the deployment of MMST.

As for the EUAA, the form of deployment has long not been unequiv-
ocally clear. This is because a specific legal basis for the deployment of
MMST was introduced only with Art. 21 of the 2021 EUAA reform. Formal-
ly, the earlier deployments thus took place on the basis of Art.13 EASO
Regulation, i.e. as regular asylum support teams (AST).!® Yet, it is argued
here that the earlier deployments qualified as MMST. De facto, deployed
EASO staff has been working hand-in-hand with staff of the other agencies,
as if they were deployed as MMST, ever since 2016."7 In conceptual terms,
EASO itself differentiated between different kinds of operational support,
one of which was described as dedicated specifically to the EU hotspot

14 Art. 2 para 19 Frontex Regulation.

15 Art. 40 para 3 Frontex Regulation, Art. 21 para 2 EUAA Regulation.

16 See for instance EASO, Operating Plan to Greece 2021, 2.1; EASO, Operating Plan to
Greece 2022, 5.1.

17 EASO, Standard Operating Procedures for the implementation of the border asylum
procedures in the context of the EU-Turkey Statement 18/03/2016, Version of 19 June
2019 (redacted), available at: https://fragdenstaat.de/anfrage/standard-operating-p
rocedures-for-the-implementation-of-the-border-asylum-procedures/425864/anh
ang/SOPS_border_en_jointEASO_Augustl6_190624redacted.pdf (hereinafter: SoP
EU-Hotspots June 2019); interviews with EASO Union Contact Point conducted on
13 December 2019 and on 19 February 2021 (introduction, fn. 102).
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approach.’® Furthermore, and this is decisive, the Commission has, as a
matter of fact, exercised its supervision also over EASO staff working in
the EU hotspots, thereby implicitly considering them as part of the MMST.
Therefore, it would have been formally correct to cite as a legal basis for the
earlier deployments Art. 13 EASO Regulation in conjunction with Art. 18 of
the former or Art. 40 of the 2019 Frontex Regulation.!

To disentangle the responsibilities of the agencies in the EU hotspot
administration, it is indispensable to understand who decides what with
regard to the MMSTS operations. To get a clear picture, it must first
be recalled that any teams deployed by Frontex or the EUAA consist of
different types of staff.?’ The first type is national officers, often referred
to as national experts, who are deployed for a short term or seconded for
a long term to the agencies by the border guard or the asylum authority
of the participating member states. The second type is statutory staft, i.e.
the respective agency’s own personnel. The third type, which is relevant
only in the case of the EUAA, is the so-called interim staff, i.e. contracted
staff that is hired to cover shortages.?! Crucially, all types of MMST staff are
subject to the same supervision structure. This also applies to seconded or
deployed staff because, although they retain their status as civil servants of
the home member state, that state cannot control their daily administrative
activities.

The supervisory structure for MMST consists of two levels, with super-
vision at a first level resting with the host member state and the agency
and at a second level with the Commission.2? At the first level, the dual
supervision is designed in a manner that differentiates between detailed

18 EASO, Work Programme 2016, Rev. 2, March 2016, p. 10-11; EASO, Operational
Support, Types of Operations, available online: https://www.easo.europa.eu/operatio
nal-support/types-operations (last accessed 2 August 2018).

19 Art.13 EASO Regulation formulated the mandate of the asylum support teams so
broadly that close cooperation with other agencies is not excluded, as long as this is
provided for in the OP.

20 Art.19 para 1 EUAA Regulation; formerly Art. 15, 16, 38 EASO Regulation; Art. 2 para
15, para 21, 22 Frontex Regulation.

21 According to interviews with EASO Union Contact Point conducted on 13 December
2019 and on 19 February 2021 (introduction, fn. 102), EASO has between 2019 and
2021 to an increasing extent relied on interim staff because member states’ contribu-
tions were insufficient. EASO, Operating Plan to Greece, 6.3. differentiates in more
detail and refers to six types of staff.

22 See Art.21 EUAA Regulation; Art.40 Frontex Regulation. In more detail on the
Commission’s supervisory role see below 2.
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and general instructions. While the host member state issues detailed oper-
ations concerning daily operations, the agency ensures general compliance
with EU law. On the part of the member state, the person in charge is
determined by the responsible national authority. On the part of the agency,
the person in charge is the coordinating officer, previously referred to
as Union Contact Point under the EASO Regulation.?? The coordinating
officer represents the agency in the host member state and is responsible
for the correct implementation of the Operational Plan, which includes en-
suring that the agency generally complies with EU law. As the coordinating
officer, in turn, is appointed by the Executive Director and reports to them,
the supervisory competence ultimately lies with the Executive Director.?* At
the second level, supervision lies with the European Commission. As the
Commission’s supervisory obligations enshrined in Art. 40 para 3 Frontex
and Art. 21 para 2 EUAA Regulation will be analysed in more detail below;
suffice to note here that the scope of supervision differs between procedure-
related and reception-related conduct.?

1.3 The Agencies’ Procedure-Related Support

The distinction between procedure-related and reception-related conduct is
key to conceptualising the MMSTS’ operational support. As regards, first,
conduct related to asylum and return procedures in the EU hotspots, the
scope of support is aptly described as the agencies making full use of
the competence limits set by the Treaties. The agencies respect traditional
sovereignty concerns in the manner that they neither issue formal decisions
towards individuals nor carry out deportations on their own. Yet, they pro-
vide extensive support in almost every procedural step, which results in the
EU hotspot procedure qualifying as a composite administrative procedure.

23 Given the large number of staff deployed to Greece, the EUAA coordinating officer
usually establishes a hierarchical system of team leaders and several mid-level coordi-
nators under their authority, as confirmed in interviews with EASO Union Contact
Point conducted on 13 December 2019 and on 19 February 2021 (introduction, fn.
102).

24 Art.25 EUAA Regulation; formerly Art.20 EASO Regulation; Art. 44 Frontex Regu-
lation.

25 See below 2.3.
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In order to set out the agencies’ specific tasks in more detail, it is useful to
go through the relevant steps of the EU hotspot procedure.?

a Identification and First Registration

The first procedural step takes place upon arrival of the asylum seekers
to the respective island and consists of identification measures. These are
carried out by the First Reception and Identification Service (RIS) and
the Hellenic Police with the support of Frontex. Frontex’s role here is to
conduct a so-called debriefing aimed at detecting smuggling routes and,
more importantly, for the purpose of this study, to register personal data.?”
More precisely, Frontex is responsible for nationality determination, age
assessment, and the identification of vulnerable persons,?® which involves
the use of various methods such as verifying the authenticity of documents,
visual inspection and, at least in theory, socio-psychological assessments.
Frontex then communicates the determined nationality or age in a non-
binding manner to national authorities, which register the person using a
certain set of data.

The lack of bindingness of Frontex’s recommendations notwithstanding,
national authorities routinely register persons according to the data identi-
fied by Frontex.?® For instance, if Frontex identifies a person as being minor
or as being of a certain nationality, national authorities typically register the
person as being of that age and of that nationality. This is crucial because,
although registration may seem a minor issue at first sight, nationality and
age, of course, have a fundamental impact on the entire asylum procedure.
Thus, potential failures by Frontex during registration have far-reaching
consequences for the concerned persons.3?

26 See for a similar account of the role of Frontex, EASO and Europol in the EU hotspot
procedure David Ferndndez-Rojo, EU Migration Agencies (fn. 4), p. 149-157.

27 Operating Plan to JO Poseidon 2019 (see chapter 1, fn. 157), 4.3.

28 Frontex JO Poseidon OP 2019 (fn. 27), p. 8.

29 Anecdotal evidence suggests that Frontex’s recommendation is followed without
further investigation in about 90 % of the cases, see interview with Commission
representative 3, conducted on 16 February 2021 (introduction, fn. 102); own obser-
vation of the author (see introduction, fn. 103). Similarly, David Ferndndez-Rojo, EU
Migration Agencies (fn. 4), p. 153 refers to ‘Frontex’ strong recommendatory powers’,
further p. 214-215.

30 If, for instance, a person who claims to be minor is registered as adult, this will
also have the consequence that the person is not considered as eligible for family
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b Hearing and Examination of Claim

The second step, and the centrepiece of the EU hotspot procedure, is the
hearing and the subsequent examination of the claim. More precisely, the
hearing consists of several elements, which are either conducted in one
single interview or split up, depending on the country of origin of the
concerned applicant.® The most important elements are the vulnerabili-
ty assessment, the admissibility interview dedicated to assessing whether
Tiirkiye is safe for the applicant, and the substantive interview dedicated to
assessing whether the applicant is in need of international protection.

Since the hearing is particularly capacity-intensive, the EUAA provides
extensive support in this context. The agency conducts asylum interviews
and vulnerability assessments, provides interview transcripts, examines in-
dividual asylum claims, and drafts legal opinions recommending the rejec-
tion or acceptance of the claims.3? As mentioned already, this practice clear-
ly exceeded the agency’s competences under the former EASO Regulation
because it means that the agency influences individual asylum decisions;
the practice has been vested with a legal basis only with the entry into force
of the EUAA Regulation in 2021.33

The dispute on competences notwithstanding, the agency’s involvement
has been further intensified with the introduction of the so-called embed-

reunification under Art. 8 of Regulation (EU) No 604/2013 of the European Parlia-
ment and of the Council of 26 June 2013 establishing the criteria and mechanisms
for determining the Member State responsible for examining an application for inter-
national protection lodged in one of the Member States by a third-country national
or a stateless person (recast) (hereinafter: Dublin III Regulation). If, for instance, a
person who identifies as Kuwaiti Bidoon is initially registered not as stateless, but as
Iraqi national, this will have important effects on the assessment of their claim for
international protection.

31 Seel.lb.

32 SoP EU-Hotspots June 2019 (fn. 17), p. 25: ‘the task of the EASO case officers
during the interview is in the first place (...) to examine the claim for inter-
national protection’; European Union Agency for Fundamental Rights, Opinion
on fundamental rights in the ‘hotspots’ set up in Greece and Italy, 29 Novem-
ber 2016, http://fra.europa.eu/en/publication/2018/fra-opinion-fundamental-rights-
hotspots-set-greece-and-italy (hereinafter: FRA, Opinion EU Hotspots 2016), p. 17:
Although (...) EASO is working side-by-side with colleagues from the Greek Asylum
Service, EASO-deployed experts carry out the bulk of the fact-finding work for the
determination of the asylum claim, thereby supporting first instance decision, which
the Greek Asylum Service ultimately takes..

33 See chapter 1, 3.1
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ded model in 2020.3* With this model, responsibility for daily instructions
has been shifted from the agency’s so-called ‘team leader’ to the Greek
asylum service.3> In addition, the legal opinions recommending to reject or
accept the claim do no longer indicate the author, and on some islands, the
opinions are not even included in the file anymore.3® While this has made
it much more difficult to identify the agency’s contribution in practice, the
shift towards the embedded model is of limited relevance from a legal per-
spective.’” An operational shift cannot amend the internal decision-making
and reporting structures as established by secondary law. In particular,
the embedded model cannot absolve the coordinating officer from their
responsibilities under the EUAA Regulation. Instead, the embedded model
only means that the coordinating officer exercises their responsibility by
delegating the day-to-day coordination to the national authority. This un-
derstanding is clearly reflected in administrative practice, as the coordinat-
ing officer still conducts quality-ensuring measures, organises coordination
meetings, gives general instructions and reports to the Executive Director.?8
Ultimately, the responsibility for ensuring that the agency’s staff generally
complies with EU law and hence still lies with the Executive Director.

This being said the crucial point here is that in the vast majority of
cases, the asylum service routinely adopts the agency’s recommendation.*
For instance, if the EUAA recommends rejecting the asylum claim of a
certain applicant as inadmissible, arguing that the interview has shown
that Tiirkiye could be considered safe for them, the Greek asylum service

34 Interviews with EASO Union Contact Point conducted on 13 December 2019 and
on 19 February 2021 (introduction, fn. 102). Note that for practical reasons, the
cooperation between EASO and the First Reception and Identification Service (RIS)
has always been organised along the lines of the embedded model, without however
being referred to as such.

35 In more detail EASO, Operating Plan to Greece 2021 (fn. 16), 5.3.

36 Interviews with EASO Union Contact Point conducted on 13 December 2019 and
on 19 February 2021 (introduction, fn. 102); own observation of the author (see
introduction, fn. 103).

37 From a procedural perspective, the main difference is that it has become more
difficult to collect evidence for misconduct on the part of EUAA.

38 Interviews with EASO Union Contact Point conducted on 13 December 2019 and on
19 February 2021 (introduction, fn. 102).

39 Remarkably, no statistics presenting the percentage of compliance with EASO’s rec-
ommendations are published, and EASO representatives do not disclose any figures
either. Anecdotal evidence, collected over the past five years by the author (see
introduction, fn. 103), however suggests that the Greek asylum service adopts EASO’s
opinion fully in about 85 % of the cases, and partly in the remaining 15 %.
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will typically dismiss the claim as inadmissible without further inquiries,
typically even adopting the reasoning and structure of the EUAA’s recom-
mendation.*® This cannot surprise because the procedural arrangement
necessarily requires that the national asylum service base its decision on
the file compiled by the agency.#! Furthermore, capacity constraints on the
part of national authorities and the general assumption that the agency’s
recommendations are well-qualified contribute to the result that the agen-
cy’s recommendations have a de facto binding effect.*?

¢ Administrative and Judicial Appeals

The third procedural step, which becomes pertinent only in case of a
rejection of the asylum claim at first instance, is administrative and judicial
appeals. Administrative appeals can be made before the Appeals Commit-
tees. While the EUAA also assists in this second instance, the scope of its
support is much more limited here.** Unlike in the first instance, the agency
only has an auxiliary function. The so-called rapporteurs deployed by the
EUAA compile files and provide country of origin information but do not
make recommendations on how the individual case should be decided.**
As a result, the influence of the EUAA at the Appeals Stage is much less
concrete, which makes it, for now, very difficult to reconstruct the EU’s
responsibility in this context. Judicial appeals can be lodged before Greek

40 Equal Rights Beyond Borders, July 2021, Consequences of the EU-Turkey Statement.
The Situation of Syrian Asylum Seekers on the Greek Aegean Islands, https://www.eq
ual-rights.org/resources/publications, p. 13.

41 Based on anecdotal evidence, collected over the past five years by the author (see
introduction, fn. 103), there are only a few case constellations in which, due to
political disagreement between EU and national level, the asylum service systemically
deviates from the agency’s recommendation. Apart from these constellations, nation-
al authorities make use of their right to invite the applicant for another hearing only
in very exceptional cases.

42 See in more detail chapter 5.

43 EASO, Operating Plan to Greece 2021 (fn. 16), p. 21.

44 Tt is telling that in the words of EASO, ‘the agency, unlike in the first instance,
is not involved in any decision-making in the second instance’ (emphasis added),
interviews with EASO Union Contact Point conducted on 13 December 2019 and on
19 February 2021 (introduction, fn. 102).
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administrative courts.*> In this context, EU bodies have not been involved
so far.

d Deportation Procedure

In case of a final rejection of the asylum claim, the last step is the deporta-
tion procedure. This is where Frontex comes in again. While deportations
are carried out under the competence of the national Police, Frontex pro-
vides support. Inter alia, the agency provides technical assistance such as
vessels and other equipment, and supports through operational coordina-
tion, for instance by organising return flights. In addition, Frontex deploys
specialised return escorts who accompany individual deportations.*¢

1.4 The Agencies’ Reception-Related Support

With regard to reception conditions, the support provided by the MMST
is much less comprehensive than the procedure-related support. Moreover,
the focus here is on EUAA staff because Frontex has - at least according
to the available information - not been entrusted with any substantial
reception-related tasks so far.#” This being said, a distinction must be made
between the EUAA’s support provided under the original EU hotspot ap-
proach and that provided under the EU hotspot approach 2.0.

45 In case of a rejection in second instance before the Appeals Committees, asylum
seekers have, at least on paper, the possibility to initiate an annulment procedure, see
ECRE, Country Report Greece, 2021 Update, https://asylumineurope.org/reports/
country/greece/, p. 32. In practice, however, the annulment procedure is subject to
manifold obstacles, as there is no free legal aid.

46 Frontex JO Poseidon OP 2019 (fn. 27), 4.3.9.

47 To the best of the author’s knowledge. Note, however, that European Commission,
Annex to the Commission Decision approving the Memorandum of Understanding
between the European Commission, European Asylum Support Office, the European
Border and Coast Guard Agency, Europol and the Fundamental Rights Agency, of the
one part, and the Government of Hellenic Republic, of the other part, on a Joint Pilot
for the establishment of a new Multi-Purpose Reception and Identification Centre in
Lesvos, 2 December 2020, C(2020) 8657 final, Annex (hereinafter: MoU Joint Pilot),
p. 11-12, 18-20 provides that Frontex shall provide support concerning design and
planning services for the new camps, and remains unclear concerning some tasks
such as provision and installation of appropriate equipment or the establishment of
a reception qualify monitoring system, where reference is made only to ‘agencies’ in
general.
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Under the original approach, i.e. between 2015 and 2019, EASO’s assis-
tance mainly consisted in capacity-building and advice. This included the
development of Standard Operating Procedures but also concrete tasks
related to general reception, unaccompanied minors, vulnerable persons,
communication and infrastructure planning.*8

Under the EU hotspot approach 2.0, the EUAA’s reception-related sup-
port has been stepped up considerably. Although the Memorandum of
Understanding stresses that the enhanced assistance is ‘without prejudice
to the competences of the Greek authorities, e.g. for the site planning,
design, construction and management’ of the new camp?’, it foresees that
the EUAA shall be closely involved in the development and construction
of the new MP-RIC as well as in the maintenance of adequate reception
conditions. Inter alia, the MoU provides that the EUAA shall support with
the determination of the location of the new camp, design and planning
services, provide experts, including engineers, and assist with the construc-
tion of the new camp comprising a reception facility and a closed detention
centre, as well as with the provision of food and in-kind assistance to meet
basic reception needs, the assessment of and adequate care for vulnerable
persons, the provision of recreational and vocational training activities, and
continuous information provision in the camp.>?

Given this broad definition of the EUAA’s reception-related support, it
seems that the same applies here as for procedure-related support: General-
ly speaking, the scope of the support can be defined as making full use of
the agency’s competences as set in primary law.”!

Yet, it has so far been very difficult to reconstruct the reception-related
support of the EUAA as precisely as the procedural support. This is because
reception-related support has just begun to increase and is not documented
in files. Thus, if one wanted to analyse the EU’s legal responsibility on
the basis of the EUAA’s reception-related support for the EU hotspots 2.0,
one would first have to wait and see how the conditions in these new
camps develop and then find out by means of access to documents requests
to what extent exactly the EUAA provides support. For the purposes of

48 Interviews with EASO Union Contact Point conducted on 13 December 2019 and on
19 February 2021 (introduction, fn. 102).

49 MoU Joint Pilot (fn. 47), p. 1.

50 MoU Joint Pilot (fn. 47), p. 11-12, p. 18-20.

51 On the EU’s administrative competences in the CEAS see in more detail Catharina
Ziebritzki, The EU’s Responsibility in the Asylum Administration (fn. 1), p. 114 et seq.
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this study, however, the focus will be on the already more consolidated
procedure-related support.>?

2 Supervisory Level

At the supervisory level, the central actor is the European Commission.
After the Commission had been charged with supervision in the immediate
crisis context in an ad hoc manner, its obligations were subsequently con-
solidated in secondary law. Today, the Commission’s mandate to coordinate
and supervise the EU hotspot administration is enshrined in Art. 40 para
3 Frontex Regulation and Art. 21 para 2 EUAA Regulation, which must be
read in light of Art.17 para 2 TEU. As the purpose of this study requires a
precise understanding of the Commission’s involvement, the following pro-
vides a detailed reconstruction of its supervisory obligations and practices.

2.1 Belated Consolidation of the Commission’s Supervision

The Commission’s supervisory obligation is another example of an ad hoc
crisis arrangement that was subsequently legalised in secondary law. As the
2015 EU hotspot approach required close operational cooperation between
the host member state and several EU agencies, there was an obvious need
for coordination and supervision. The Commission, as the initiator of the
new policy, was the obvious candidate for this role and thus coordinated
and supervised the implementation of the EU hotspot approach as of 2015.
Inter alia, the Commission collected information on the ground through its
deployed staff and organised meetings among the involved stakeholders to
discuss and coordinate the implementation of the EU hotspot approach.>
The Commission’s supervisory role was then reinforced with the entry
into force of the EU-Tiirkiye Statement in March 2016. As the European
Council>* announced that the Commission would be responsible for coor-

52 See in more detail chapter 5.

53 Interview with Commission representative 4 conducted on 26 February 2021 (intro-
duction, fn. 102).

54 Note the announcement by the Council although the Statement, according to the
CJEU, was concluded by the member states, and not by the Council, see CJEU,
General Court (First Chamber, Extended Composition), order of 28 February 2017,
NF v European Council (EU-Turkey Statement), T-192/16.
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dinating and organising the necessary structures to implement the State-
ment in Greece, the Commission reacted on the same day and created the
new office of the EU coordinator.>® This newly appointed EU coordinator, a
Commission staff member, immediately established the European Regional
Task Force (EURTF) and the Steering Committee as the central fora for
coordinating the EU hotspot administration. In addition, the Commission
henceforth issued regular reports on the implementation of the EU-Tiirkiye
Statement, which also covered the implementation of the EU hotspot ap-
proach.>® While the Commission had assumed all these tasks without a
formal legal basis in the immediate crisis context, this changed in Septem-
ber 2016, when the reformed Frontex Regulation with its Art.18 para 3
eventually codified pre-existing administrative practices and created a basis
for the Commission’s role as supervisor of the EU hotspot administration.>”

Today, the almost identical successor provisions are enshrined in Art. 40
para 3 Frontex Regulation and Art. 21 para 2 EUAA Regulation. Both arti-
cles regulate, with only minor editorial differences in the wording, that ‘the
Commission shall, in cooperation with the host Member State and the rele-
vant Union bodies, offices and agencies, establish the terms of cooperation
at the hotspot area and be responsible for the coordination of the activities
of the migration management support teams. Both provisions must be read
in light of the relevant recitals, respectively, providing that ‘in hotspot areas,
the Member States cooperate, under the coordination of the Commission,
with relevant Union bodies, offices and agencies. Union bodies, offices and
agencies are to operate in accordance with their respective mandates and
powers. The Commission, in cooperation with the relevant Union bodies,
offices, and agencies, ensures that activities in hotspot areas comply with
relevant Union law?>8

55 European Commission, Press Release 18 March 2016: President Juncker appoints EU
Coordinator to organise operational implementation in Greece, https://europa.eu/
rapid/press-release_IP-16-942_en.htm. As the only measure of the Statement to
be implemented in Greece was the return policy, the main responsibility of the EU
coordinator was the coordination of the EU hotspot administration.

56 Regular reports were issued until November 2017. The reports are available at: https:/
/ec.europa.eu/home-affairs/what-we-do/policies/european-agenda-migration/propo
sal-implementation-package_en (last accessed 23 March 2018).

57 Art.18 para 3 Frontex 2016 Regulation (chapter 1, fn. 150): “The Commission shall,
in cooperation with the host Member State and the relevant agencies, establish the
terms of cooperation at the hotspot area and be responsible for the coordination of
the activities of the migration management support team’.

58 Recital 55 Frontex Regulation; recital 34 EUAA Regulation.
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2.2 Coordination and Ensuring Legality

The history and the wording of Art. 40 para 3 Frontex Regulation, Art. 21
para 2 EUAA Regulation clearly show that the Commission’s supervisory
mandate covers two aspects. The Commission has the duty, first, to coordi-
nate the cooperation within the EU hotspot administration and, second, to
ensure its legality, including compliance with fundamental rights.

As regards the first aspect, the scope of the Commission’s obligation is
easily clarified. Art. 40 para 3 Frontex Regulation and Art. 21 para 2 EASO
Regulation are unequivocal in that the Commission is responsible for the
coordination of the administrative cooperation. This includes both the
coordination of inter-agency cooperation, in particular in the framework of
the MMST, and vertical administrative cooperation between agencies and
the host member state.>

The second aspect is more difficult: While recital 55 Frontex Regulation
and recital 30 EUAA Regulation provide that the Commission is responsi-
ble for ensuring the legality of the EU hotpot administration,®® that aspect
is not explicitly mentioned in Art. 40 para 3 Frontex Regulation and Art. 21
para 2 EUAA Regulation. Yet, it is argued here that the wording of the legal
provisions must be read in light of the relevant recitals, i.e. as meaning
that the Commission is, in principle at least, responsible for ensuring the
legality of the EU hotspot administration. This interpretation is supported
by two main arguments.

First, the Commission itself interprets its obligations in this manner.*!
In fact, the Commission places a particular emphasis on ensuring funda-
mental rights compliance in the EU hotspot administration. Already in the
immediate crisis context, the Commission argued that it had conducted
a human rights impact assessment.®? Since then, the Commission’s supervi-

59 This understanding is clearly confirmed by recital 55, establishing that ‘the member
states should cooperate with the relevant Union agencies, which should act within
their respective mandates and powers, under the coordination of the Commission’.

60 The German version ‘sicherstellen’ is as clear in this regard as the English version.
The French version ‘veiller’, however, is less unequivocal ‘veiller’.

61 European Ombudsman, Inspection Report 9 March 2023, Case O1/3/2022/MHZ (fn.
11), para 6: ‘The Task Force seeks to facilitate cooperation with the different Greek
authorities involved. It also aims to ensure the camps on the islands Lesvos, Chios,
Samos, Leros and Kos comply with EU standards. (emphasis added).

62 See European Ombudsman, 18 January 2017, Decision of the European Ombudsman
in the joint inquiry into complaints 506-509-674-784-927-1381/2016/MHZ against
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sory practice within the EURTF has put a particular focus on fundamental
rights compliance. This is evident from the fact that the Fundamental
Rights Agency (FRA) has been invited to participate permanently in the
EURTF meetings.%® Accordingly, Commission representatives explicitly em-
phasise that their task within the EURTTF is to monitor compliance with EU
law, especially with fundamental rights.®* With the EU hotspot approach
2.0, this focus on fundamental rights has been reinforced. In fact, one of the
main political objectives of the approach is to ensure that the new centres
are built and managed in line with fundamental rights.®> Consequently,
Commission representatives themselves stress that their task within the
newly created Steering Committee is to ensure not only coordination but
also compliance with EU law, and especially with the Charter.5¢

Second, the Commission’s own interpretation of its obligations under
Art. 40 para 3 Frontex Regulation, Art. 2l para 2 EUAA Regulation corre-
sponds to its duties under Art. 17 para 1 TEU. As the CJEU has consistently
held, the Commission, as guardian of the Treaties, must not engage in any
conduct that violates EU law or even fundamental rights.®” In the present
context, it is therefore crucial that the Commission itself forms part of the
EU hotspot administration so that a failure to ensure the legality of the
EU hotspot administration is necessarily tantamount to a failure to ensure
the legality of its own conduct. In other words, if the Commission failed
to ensure the legality of the EU hotspot administration, it would itself be

the European Commission concerning a human rights impact assessment in the
context of the EU-Turkey Agreement, Case 506/2016/MHZ, para 11 to 15.

63 Interview with Commission representative 1, conducted on 12 February 2021 (intro-
duction, fn. 102), FRA, Opinion EU Hotspots 2019 (fn. 3), p. 19; RoP-EURTF-GR,
para L.l

64 Interview with Commission representative 3 conducted on 16 February 2021 (intro-
duction, fn. 102).

65 MoU Joint Pilot (fn. 47), p. 1: ‘the swift creation of a new Multi-Purpose Reception
and Identification Centre (MPRIC) on Lesvos, in line with relevant standards and
Union law (...) has been outlined as a key priority’; p. 2: “The implementation of
the Joint Pilot, which is based on existing national and EU law, is setting an example
(...) for a holistic approach to migration (...) ensuring respect of the EU Charter of
Fundamental Rights (...)..

66 MoU Joint Pilot (fn. 47), p. 1, 3-5; interviews with Commission representative, con-
ducted on 26 February 2021; interview with Commission representative 5, conducted
on 7 April 2021 (introduction, fn. 102).

67 See only CJEU, Court (Grand Chamber), judgement of 20 September 2016, Ledra
Advertising Ltd et al v European Commission et al, Joined Cases C-8/15 P to C-10/15
P, para 57-59.
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engaged in unlawful administrative conduct. Furthermore, ‘the Commis-
sion has a duty to ensure that EU-funded initiatives uphold fundamental
rights’, as the European Ombudsman recalls in its own-initiative inquiry
concerning how the Commission ensures respect for fundamental rights
in the EU hotspots 2.0.% In light of Art.17 para 1 TEU, Art. 40 para 3
Frontex Regulation and Art. 21 para 2 EUAA Regulation must thus be read
to mean that the Commission is obliged to ensure the legality of its own
cooperation with EU agencies and member states and, as a consequence,
also the legality of the EU hotspot administration as a whole.

2.3 Procedure-Related vs. Reception-Related Supervision

That being said, a distinction must be made between procedure-related
and reception-related supervision. In a nutshell, the Commission fulfils
its procedure-related supervisory duty already when it instructs and urges
agencies and host member state to conduct lawful procedures. With respect
to reception conditions, however, its duties go much further. At the latest
since the Commission’s reception-related duties have been stepped up with
the EU hotspot 2.0, it must, if required, itself ensure that the reception
conditions comply with EU law.®

Again, this follows from an interpretation of Art. 40 para 3 Frontex Regu-
lation, Art. 21 para 2 EUAA Regulation in light of Art.17 para 1 TEU. While
the Commission’s obligations as guardian of the Treaties must generally be
interpreted in a broad manner, the specific scope of its obligations in a giv-
en policy area depends on its competences. Depending on the competences
and the context concerned, the Commission can either be obliged to follow
a certain procedure and to ensure a certain outcome.”®

68 European Ombudsman, How the European Commission ensures respect for fun-
damental rights in EU-funded migration management facilities in Greece, Case
01/3/2022/MHZ, opened on 11 July 2022, case description.

69 This is based on a distinction between supervisory duties to ensure the legality of
the supervisee’s conduct and duties to ensure the achievement of a certain outcome.
In more detail on this distinction Gerard C. Rowe, ,, Administrative supervision of
administrative action in the European Union’ in Herwig Hofmann, Alexander Tiirk
(ed.), Legal Challenges in EU Administrative Law, Edward Elgar 2009, p. 179-217, p.
208-209.

70 Similarly, Uwe Séauberlich, Die aufServertragliche Haftung im Gemeinschaftsrecht.
Eine Untersuchung der Mehrpersonenverhaltnisse, Springer 2005, p. 232-234 refers
to ‘Erfolgshaftung’ v ‘obligation de moyens’. In CJEU, judgement of 14 July 1967,
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As regards, first, the Commission’s procedure-related supervision, the
key point is that the operational competence to conduct asylum and return
procedures, according to the prevailing reading of the Treaties, lies with
the host member state, to which the agencies provide support. The Com-
mission’s obligation is thus limited to giving instructions and can, in this
sense, be described as a due diligence obligation. The concrete scope of
its obligations, then, differs between the host member state and the agen-
cies. With respect to the host member state, the Commission’s supervisory
obligation is rather broad. As the Commission’s obligations under Art.17
para 1 TEU include the duty to ensure that member states comply with
EU law concerning EU-funded projects, the Commission is obliged to take
all supervisory measures that remain below the threshold of issuing legal-
ly-binding instructions or acting in the place of the member state. In the
case of the EU hotspots 2.0, this explicitly includes the option to withdraw
or withhold EU funding.”! With respect to the agencies, the Commission’s
supervisory obligation is comparatively narrow. The crucial point here is
that the Commission must respect the agencies’ independence.”> Although
the independence postulate as such is not entirely convincing insofar as
the Commission forms part of the management boards of Frontex and
the EUAA,” it aptly describes that the agencies do not directly report to
the Commission and that the Commission, in turn, has no competence to
issue binding instructions to the agencies. Accordingly, the Commission’s

Kampffmeyer, Joined Cases 5, 7, and 13 to 22/66, p. 262, for instance, the court
concluded that the specific provision obliged the Commission to ensure that the
outcome of the administrative cooperation complies with EU law, whereas in its
judgement of 10 May 1987, Société pour 'Exportation des Sucres, 132/77, in particular
para 23, the court found that the specific provision obliged the Commission merely to
follow the applicable procedural rules.

71 European Ombudsman, Inspection Report 9 March 2023, Case O1/3/2022/MHZ (fn.
11), para 15.

72 Note that Matthias Lehnert, Frontex und operative MafSnahmen an den europdischen
Aufengrenzen. Verwaltungskooperation — materielle Rechtsgrundlagen - institutionelle
Kontrolle, Nomos 2014, p. 473 therefrom concludes that the Commission, based on
the secondary law as it stood back then, did not have the competence to supervise
Frontex’s operational activities.

73 Note that both member states and the Commission participate in the agencies’ man-
agement board. See on Frontex’ and EASO’s management boards David Ferndndez-
Rojo, EU Migration Agencies (fn. 4), p. 176-182. For a critical account of the indepen-
dence postulate see only Ellen Vos, ,EU Agencies and Independence; in D Ritleng
(ed.), Independence and Legitimacy in the Institutional System of the European Union,
Oxford University Press 2016, p. 206-227.
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supervisory obligation cannot go beyond urging the agencies to conduct
procedures in compliance with EU law.

As regards, second, the Commission’s reception-related supervision, it
must be taken into account that the operational competence to provide
reception conditions in the EU hotspots lies with the host member state
which is supported, since the implementation of the Joint Pilot, by the
Commission itself. Accordingly, the Commission fulfils its supervisory duty
only if it ensures that reception conditions actually comply with EU law.
If the host member state fails to implement the Commission’s requests
and informal instructions, the Commission is obliged to make use of its
own operational competence and provide the required administrative sup-
port itself.”* In this sense, the reception-related aspect of Art.40 para 3
Frontex Regulation, Art. 21 para 2 EUAA Regulation can be described as an
outcome obligation, i.e. an obligation to ensure that reception conditions
in EU-funded centres which are co-managed by the Commission comply
with EU law. The pertinence of this interpretation is underpinned by the
Commission’s current administrative practice. In the framework of the Joint
Pilot, the Commission itself defines its task as ensuring that reception con-
ditions comply with EU law and, in particular, with fundamental rights.”>
To this end, the Commission has not only adapted its internal organisation-
al structure”® but also provides considerable operational support. Inter alia,
it is actively engaged in designing and planning the new infrastructure and
finding a suitable site for the new camp.”” The question of the continuity
of these developments notwithstanding,”® the Commission’s current prac-
tice clearly confirms that it interprets its reception-related mandate under
Art. 17 para 1 TEU, Art. 40 para 3 Frontex Regulation, Art. 21 para 2 EUAA
Regulation as ‘outcome obligation’.

74 While the Commission cannot act against the will of the concerned member state,
it must do everything it can, within the limits of its competences, to ensure that the
concerned member state agrees.

75 MoU Joint Pilot (fn. 47), p. 3-5; interviews with Commission representative 4,
conducted on 26 February 2021; with Commission representative 5, conducted on 7
April 2021 (introduction, fn. 102).

76 See on the dedicated Task Force on Migration Management below 2.7.

77 MoU Joint Pilot (fn. 47), p. 4-5.

78 While the Commission stresses the temporary nature of these developments (see in-
terviews with Commission representative 5, conducted on 7 April 2021 (introduction,
fn. 102), note that the MoU Joint Pilot (fn. 47) is conceived as strictly limited to a
period of two years), experience rather suggests that the Commission will not reduce
its increased involvement.
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2.4 Reduced Discretion in Case of Systemic Deficiencies

In order to determine whether the Commission has violated its supervisory
obligations Art. 40 para 3 Frontex Regulation, Art. 21 para 2 EUAA Regu-
lation, Art.17 para 1 TEU, it must be taken into account that these are
discretionary in nature. The Commission generally enjoys broad discretion
when exercising its tasks as guardian of the Treaties,” especially when it
comes to ensuring compliance with fundamental rights.8° In principle, the
Commission can thus decide whether it takes any supervisory measures
and, if so, which measures it takes.

The Commission’s discretion, however, is not unlimited. As a rule, dis-
cretionary limits depend on the specific circumstances of the individual
case.8! In the context of the EU hotspot administration, this case-by-case
assessment is arguably guided by two general considerations.

First, the Commission must make use of its competences to the fullest
extent possible in order to ensure that the EU hotspot administration com-
plies with EU law. This doctrine of a ‘maximum use of competences’ is
confirmed by Commission representatives themselves, who explain that
their understanding is that the Commission is obliged ‘to do everything it
can, within the scope of its competences of course, to ensure the legality
of the EU hotspot administration’.?? The same follows from the CJEU’s
consistent case law, according to which the Commission must refrain from
participating in behaviour that is in breach of EU law. As the CJEU has
held both concerning supervisory obligations under secondary law and
concerning Art.17 para 1 TEU, the Commission’s role as guardian of the
Treaties implies that it must not participate in conduct that violates EU law.
The Commission must hence use its competences to prevent breaches of
EU law and, where this is not possible, at least ‘insist’ on national authori-
ties to not continue their unlawful behaviour.8? Applied to the context of the

79 Matthias Ruffert, , Artikel 17 EUV in Christian Calliess, Matthias Ruffert (ed.), EUV/
AEUV. Kommentar, C.H. Beck 2022, para 7-11.

80 Uwe Sauberlich, Die auflervertragliche Haftung im Gemeinschaftsrecht (fn. 70), p. 228.

81 In more detail on discretion in EU law see Joana Mendes, ,Bounded Discretion in EU
Law: A Limited Judicial Paradigm in a Changing EU, The Modern Law Review 80
(2017), p. 443-472.

82 See only interview with Commission representative 2, conducted on 16 February 2021
(introduction, fn. 102).

83 CJEU (Grand Chamber), judgement of 20 September 2016, Ledra (fn. 67), para 57—
59; CJEU, judgement of 26 February 1986, Krohn, 175/84, para 21.
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integrated EU hotspot administration — where a violation of EU law neces-
sarily has the consequence that the Commission, as the general supervisor,
itself becomes entangled in unlawful conduct - this must mean that the
Commission is obliged to do everything it can to prevent the occurrence
of unlawful conduct in the first place. Therefore, Art. 40 para 3 Frontex
Regulation, Art.21 para 2 EUAA, Art.17 para 1 TEU must be interpreted
to mean that the Commission cannot rely on political considerations when
deciding whether or not to exercise its supervisory powers, but that it must
make use of these powers in the manner which most likely prevents the
occurrence of the unlawful conduct, i.e. to the fullest possible extent.34
Second, and as a consequence, it is argued here that once the Commis-
sion is informed about systemic violations of fundamental rights in the
EU hotspot administration, its discretion is reduced to ‘how’ to exercise
supervision, i.e. to the choice of the most suitable measure. Again, the Com-
mission itself appears to agree with this interpretation. When asked what
they would do in case of systemic fundamental rights violations, Commis-
sion representatives emphasised that they would certainly not remain inac-
tive but would choose those supervisory measures that can be expected
to be most effective.®> This understanding is also doctrinally consistent.
While the Commission’s discretion under Art. 17 para 1 TFEU, in principle,
encompasses both the ‘whether’ and the ‘how’, it is well established that
the more obvious and persistent the breach of a rule of EU law on the part
of the supervisee, the more can be expected from the supervisor.8® Also,
there can be little doubt that the Commission’s discretion is reduced when
its supervisory obligation follows not only from Art.17 para 1 TEU but is
defined as specific obligations in secondary law.®” Against this background,
and given that the Commission must refrain from participating in conduct
that constitutes a violation of EU law, it follows that the Commission, when
it is informed that an administrative structure of which it forms part itself
is systemically deficient, must not remain inactive. Mere inaction despite

84 The limit lies in Art. 258 TFEU in the context of which the Commission has political
discretion, see chapter 3, 2.1.

85 Interview with Commission representative 3 conducted on 16 February 2021 (intro-
duction, fn. 102).

86 Melanie Fink, ,EU Liability for Contributions to Member States' Breaches of EU
Law*; Common Market Law Review 56 (2019), p. 1227-1264, p. 1256 with reference to
the relevant case law.

87 Similarly Uwe Sauberlich, Die aufervertragliche Haftung im Gemeinschaftsrecht (fn.
70), p. 237.
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knowledge of systemic deficiencies in such case would amount, at least, to
tacit approval. As a result, the Commission’s discretion under Art. 40 para 3
Frontex Regulation, Art. 21 para 2 EUAA Regulation, Art. 17 para 1 TEU, in a
case where it informed about systemic fundamental rights violations, must
be reduced to the choice of the most suitable measure.

2.5 The Agencies’ Obligation to Assist the Commission

So far, the wording of Art. 40 para 3 Frontex Regulation and Art. 21 para
2 EUAA Regulation has been considered only partially, as it has only been
established that the Commission is responsible for administrative supervi-
sion. According to the relevant provisions, however, the Commission shall
‘in cooperation with the host Member State and the relevant Union bodies,
offices and agencies’, establish the terms of cooperation at the hotspot area
and be responsible for coordination. Similarly, the corresponding recitals
provide that the Commission, ‘in cooperation with the relevant Union
agencies’, should ensure that activities in hotspot areas comply with rele-
vant Union law and fundamental rights.

To get a clear understanding of the EU’s role at the supervisory level, it is
hence required to consider the agencies’ involvement in supervision, too.

Starting with the wording of the relevant provisions, the mere grammati-
cal structure of Art. 40 para 3 Frontex Regulation and Art. 21 para 2 EUAA
Regulation shows that the provisions must be read as meaning that the
Commission, first and ‘ in cooperation with’ the relevant agencies, shall
establish the terms of cooperation at the hotspot area and, second, shall
be responsible for the coordination of the migration management support
teams.®® Similarly, the relevant recitals provide that the Commission, ‘in
cooperation with’ the relevant agencies, should ensure the legality of the
EU hotspot administration while, at the same time, the agencies act ‘under
the coordination of the Commission’. The wording thus suggests that the
agencies’ role at the supervisory level is rather limited and that the agencies
are themselves subject to supervision by the Commission, at least insofar as
their conduct within the EU hotspots is concerned.

88 The English version is grammatically not entirely clear insofar as the addition that
the Commission is responsible ‘in cooperation with’ the relevant Union bodies could
be read as referring to the overall coordination. The German, French and Spanish
version, however, make unequivocally clear that the qualification ‘in cooperation
with’ refers to the establishment of the terms of cooperation alone.
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Although this understanding obviously creates tension in the agencies’
mandate, as they are both supervisors and supervisees, it is clearly con-
firmed by administrative practice. In fact, the main bulk of the superviso-
ry work, i.e. coordinating and ensuring the legality of the EU hotspot
administration, is exercised by the Commission. It is the Commission that
publishes reports on the implementation of the EU hotspot approach, sets
the agenda of the EURTF meeting, gathers information from all actors, in
short, oversees the whole situation. Further, it is also the Commission that
is in the position to control EU funds and, as a last resort, to initiate an
infringement procedure.

The agencies assist at the supervisory level, namely with two specific
tasks. First, the agencies assist the Commission with setting up the terms of
cooperation. Frontex and the EUAA participate in drafting the general rules
for cooperation; and this role of the agencies has been confirmed under the
EU hotspot approach 2.0.8° Second, the agencies provide the Commission
with the information that it needs to effectively supervise the EU hotspot
administration. Art. 40 para 3 Frontex Regulation and Art. 21 para 2 EUAA
Regulation must hence be read as obliging the agencies to forward the
relevant information to the Commission. If, for instance, the EUAA or
Frontex take note of national authorities systemically violating EU law, and
if the matter cannot be settled in a cooperative manner, the coordinating
officer or the Executive Director is obliged to bring this information to the
attention of the EURTF in order to enable the Commission to exercise its
supervisory mandate.®

The administrative practice thus also clearly confirms that the agencies,
insofar as their conduct in the EU hotspots is concerned, are themselves
subject to supervision by the Commission. In case of misconduct or a dis-
pute among administrative actors that cannot be settled at the operational
level, the matter is brought to the EURTF for the Commission to solve
the issue. Ultimately, it is hence the Commission that is responsible for co-

89 MoU Joint Pilot (fn. 47), p. 20; Terms of cooperation for European Union Regional
Task Forces, Ref. Ares(2018)1622597 — 23/03/2018 (hereinafter: ToC-EURTF); Rules
of procedure of the European Union Regional Task Force for migration management
support to Greece as endorsed on 4 Oct 2018 (hereinafter: RoP-EURTF-GR); both
documents are on file with the author.

90 In practice, the agencies usually settle issues with the national authorities without
involving the Commission for reasons of ‘keeping good communication channels’,
interviews with the interviews with EASO Union Contact Point conducted on 13
December 2019 and on 19 February 2021 (introduction, fn. 102).
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ordinating the overall EU hotspots administration and ensuring its legality.
Insofar as the Commission is concerned, this understanding is clearly con-
form with Art. 17 para 1 TEU. Insofar as the agencies are concerned, it might
seem to contradict the independence postulate.”! But this contradiction is
only apparent: Quite apart from the doubts on the independence postulate
as such, it must be kept in mind that the postulate is mainly established by
secondary law, so that secondary law can, of course, also restrict it. In fact,
Art. 40 para 3 Frontex Regulation and Art. 21 para 2 EUAA Regulation must
be read as setting limits to the agencies’ independence. Of course, these
limits only concern the specific case of the MMST; any issues related to the
agencies’ internal organisation fall outside the scope of the Commission’s
mandate. The proposed interpretation is clearly reflected in the MMSTS
dual reporting structures: The EUAA coordinating officer reports to the
agency’s headquarters in Malta concerning issues relating to the agencies’
internal organisation and to the EURTF in Athens concerning issues relat-
ing to the coordination or legality of the EU hotspot administration.

To conclude, responsibility for coordinating and monitoring the EU
hotspot administration lies with the Commission. The agencies assist the
Commission at the supervisory level, as they participate in setting up the
terms of cooperation and gather the relevant information. At the same time,
the agencies are subject to the Commission’s supervision insofar as their
conduct in the EU hotspots is concerned.

2.6 The Commission’s Institutional Supervisory Structure

Having defined the Commission’s supervisory obligations under Art.40
para 3 Frontex Regulation, Art.21 para 2 EUAA Regulation, Art. 17 para
2 TEU, this section focuses on the corresponding institutional structure.
Since 2015, the Commission has essentially relied on three institutional
pillars to exercise its supervision, namely the European Regional Task
Force (EURTF), several Steering Committees, and deployed staff. With
the introduction of the EU hotspot approach 2.0, the so-called Dedicated
Task Force for Migration Management (Task Force) was established as an
additional fourth pillar.

91 Seefn.73.
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a The European Regional Task Force (EURTF)

The EURTF is the oldest institutional structure that serves to coordinate
and monitor the EU hotspot administration.’> As set out above, it has
been established without legal basis in the immediate crisis context and is,
until today, mainly regulated by EU soft law. Initially, it was conceived as
a meeting between the Commission and EU agencies alone, but national
authorities were soon added to the list of permanent participants.”> The
circle of participants was then gradually expanded so that by now, all EU
and national actors involved in the EU hotspot administration take part in
the EURTE.* In addition to the regular general meetings of all participants,
several working groups have been established which focus on specific top-
ics and meet more frequently.®

For the purpose of this study, the crucial point is that the EURTF, albeit
formally conceived as a coordination meeting where all actors meet at eye
level, functions as a forum for the Commission to exercise its supervision.’®
The EURTF was created by the European Commission and convened
under its auspices. It is the Commission who sets the agenda, invites the
participants, and chairs the general meetings.”” Consequently, it is also the
Commission that has the last word in case of disagreement among the
participants. Although the written rules are not entirely clear on this point,
providing both that the work of the EURTF is ‘based on consensus’ and
that the Commission is in charge of ‘ensuring’ that all participants work

92 European Commission Staff Working Document, Best Practices on the implementa-
tion of the hotspot approach, accompanying the document: Report from the Com-
mission to the European Parliament, the European Council and Council. Progress
Report on the European Agenda on Migration, 15 November 2017, SWD(2017) 372 fi-
nal (hereinafter: European Commission, SWD EU Hotspots 2017), p. 2; ToC-EURTF,
Introduction, both referring to Art. 18 para 3 Frontex 2016 Regulation (chapter 1, fn.
150) as the predecessor of Art. 40 para 3 Frontex Regulation.

93 ECA Special Report 2017, para 60; interviews with Commission representative 1
and Commission representative 2 conducted on 12 February 2021; interview with
Commission representative 3, conducted on 16 February 2021 (introduction, fn. 102).

94 ToC-EURTF; RoP-EURTF-GR; interviews with Commission representatives (as in
fn. 93).

95 Interview with Commission representative 4, conducted on 26 February 2021 (intro-
duction, fn. 102).

96 FRA, Opinion EU Hotspots 2019 (fn. 3), p. 19, note 37 and 38.

97 ToC-EURTF; RoP-EURTF-GR.
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together,”® practice shows that controversies among the participants are
settled by the Commission.*”

b The Steering Committee

Second, the Commission also makes use of a so-called Steering Committee
to exercise its supervision. This forum is complementary to the EURTF in
that the latter focuses on operational coordination, whereas the Steering
Committee focuses on funding-related aspects.'” Like the EURTF, the
Steering Committee was initially set up without written rules and lacks
formal regulation until today. Its main focus has then evolved over time.
In 2016, the initial Steering was set up by the EU coordinator for the
implementation of the EU-Tirkiye Statement under the auspices of the
Commission’s Structural Reform and Support Service, the predecessor of
DG REFORM.!%! In 2017, another Steering Committee was established un-
der the auspices of DG Home and DG ECCHO for the purpose of financial
planning and monitoring funding for Greece’s asylum and migration in
general.'? In 2020, these two Committees were merged and replaced with
the Steering Committee for Migration Management, which was established
for the purpose of implementing the EU hotspot approach 2.0.1% As a
consequence, it appears that the Commission’s focus has shifted from the
EURTTF to the Steering Committee as the primary supervisory forum.

98 RoP-EURTF-GR, para 7, para 28.
99 Interview with Commission representatives (as in fn. 95).

100 Note, however, that the EURTF and the Steering Committee are institutionally
linked. All higher level staff participates in both meetings, and the Commission
makes sure that its staff responsible for funding is on the same page as its staff
responsible for operational aspects, see interviews with Commission representative
3, conducted on 16 February 2021; with Commission representative 4, conducted on
26 February 2021 (introduction, fn. 102).

101 Interview with Commission representative 4, conducted on 26 February 2021 (in-
troduction, fn. 102).

102 The idea of that second Steering Committee was to monitor the implementation of
the yearly financial plans, see interview with Commission representative 4, conduct-
ed on 26 February 2021 (introduction, fn. 102).

103 As a result, the current Steering Committee, while covering all funding-related is-
sues, thus has a particular focus on the EU hotspots, see interview with Commission
representative 4, conducted on 26 February 2021 (introduction, fn. 102).
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¢ Deployment of Staff to the Ground

The third pillar of the Commission’s supervisory structure is deployed
staff. Since 2015, the Commission has apparently considered it necessary
to deploy its own staff to the EU hotspots in order to adequately exercise
its supervisory mandate. This is consequential because the Commission
requires timely and correct information regarding all operational aspects,
and this information is provided only partially by the agencies and national
authorities.

Figuratively referred to as ‘the Commission’s eyes and ears on the
ground’, the representatives’ main task is information-gathering and report-
ing.!4 Since 2015 and until today, the representatives have regularly sent
their detailed reports to Brussels, covering every single aspect of the EU
hotspot administration, including reception conditions, asylum procedures,
and deportation.! The Commission thus always holds up-to-date informa-
tion on conditions and incidents in each EU hotspot and can accordingly
address misconduct and deficiencies in the EURTF and the Steering Com-
mittee. This is of particular importance for the purpose of this study, as
the Commission cannot convincingly argue that it was not informed about
misconduct by authorities and violations of EU law at any time since 2015.

d The Dedicated Task Force Migration Management

The fourth pillar is the Dedicated Task Force Migration Management,
short Task Force. This forum was established in 2020 for the purpose of
implementing the EU hotspot approach 2.0 and is formally integrated
into the Commission’s internal structure. The Commission itself describes

104 Interviews with Commission representatives 1 and 2, conducted on 12 February
2021; with Commission representative 3, conducted on 16 February 2021; with
Commission representative 4, conducted on 26 February 2021 (introduction, fn.
102).

105 Interview with Commission representative 4, conducted on 26 February 2021 (in-
troduction, fn. 102).

106 European Commission, Press Release of 23 September 2020, Migration: A Euro-
pean taskforce to resolve emergency situation on Lesvos; European Ombudsman,
Inspection Report 9 March 2023, Case OI/3/2022/MHZ (fn. 11), para 4. See further
European Commission, Task Force Migration Management, https://home-affairs.ec
.europa.eu/policies/migration-and-asylum/migration-management/task-force-migr
ation-management_en.
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the Task Force in a rather obscure manner, stating that it is ‘not a separate
team dedicated to specific tasks’ but rather ‘a collaboration framework
between many different people in different units that, through the Task
Force, come together to further certain objectives!” What is clear is that
the Task Force is headed by a Deputy Director-General from the Commis-
sion’s Directorate-General for Migration and Home Affairs (HOME), that
it consists of several staff in Brussels, and that it is supported by several
staff members permanently based in Greece, including some in Athens
and some on the islands.1%® Further, it is clear that, although the Task
Force monitors operations in several countries, it puts a clear emphasis
on Greece.!”” Insofar as Greece is concerned, the work of the Task Force
includes ‘ad hoc meetings wherever needs arise’ and participation in the
reformed Steering Committee, which is, in fact, defined as consisting of the
Task Force and national authorities."

For the purpose of this study, the Task Force is of particular interest
insofar as it is responsible for the implementation of the EU hotspot ap-
proach 2.0."! According to the Commission itself, the creation of the Task
Force must be understood as a belated reaction to the deficiencies in the
implementation of the original EU hotspot approach.!'? It operates both
on the ground, thereby integrating the previous individual deployed staff
members,”* and at a policy level, thereby formalising the Commission’s
various practises to exert influence and pressure over the host member
state. With the Task Force, the Commission has thus streamlined its pre-
vious practices and, at the same time, reinforced its involvement in the
EU hotspot administration. In sum, the Task Force can be described as a
manner of organising the Commission’s internal structure in a way that

107 European Ombudsman, Inspection Report 9 March 2023, Case O1/3/2022/MHZ
(fn.11), para 4, 8.

108 Ibid., para 4, 6, 12.

109 1Ibid., para 8, passim.

110 Ibid., para 7.

111 Another responsibility of the Task Force is the ‘monitoring of the implementation of
EU funds (...) in the area of border management’, as formulated by the European
Commission in its response to questions by the European Ombudsman in the
case opened on 7 November 2023, How the European Commission monitors EU
funds granted to Greece in the context of border management operations, Case
1418/2023/VS, p. 5.

112 European Ombudsman, Inspection Report 9 March 2023, Case O1/3/2022/MHZ
(fn.11), para 1-5.

113 Ibid., para 12.
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allows it, inter alia, to effectively exercise its mandate to coordinate and
supervise the integrated EU hotspot administration.

2.7 The Commission’s Concrete Supervisory Measures

This last section presents some concrete measures that the Commission
has as its disposal to exercise its supervisory mandate. This is necessary
because the purpose of this study, namely to determine whether the EU
bears responsibility for systemic deficiencies in the EU hotspots, requires to
identify specific misconduct or omissions.

Generally speaking, the Commission’s toolbox consists of a wide range
of measures, including policy-making, funding, and operational instruc-
tions.™ In fact, the first and temporally earliest possibility for the Com-
mission to adequately exercise its supervisory mandate would have been
to design the EU hotspot approach, from the outset, as a policy that com-
plies with EU law. The Commission, however, even failed to conduct a
correct fundamental rights assessment,!"> resulting in the 2015 EU hotspot
approach being designed in a manner that its implementation almost in-
evitably results in systemic fundamental rights violations.!®

The second way for the Commission to exercise its supervisory mandate
relates to funding.!” As explained above, the Commission could ensure
legality either by dedicating funding to specific activities that serve to

114 Monitoring, as established in chapter 1, 4.2., is less important here because it refers
to measures ensuring the legality of the entire asylum system; in more detail on
these categories Catharina Ziebritzki, The EU’s Responsibility in the Asylum Admin-
istration (fn. 1), p. 100 et seq.

115 European Ombudsman, 18 January 2017, Case 506/2016/MHZ (fn. 62), para 30.

116 FRA, Opinion EU Hotspots 2019 (fn. 3), p. 7; in detail below 3.

117 Note that both NGOs and UNHCR have recently taken increasing interest in the
Commission’s funding-related obligations, see for instance ECRE and UNHCR,
Follow the Money. Assessing the Use of EU Asylum, Migration and Integration
Fund (AMIF) funding at the national level, 2018, https://ecre.org/wp-content/u
ploads/2018/01/follow-the-money_ AMIF_UNHCR_ECRE_23-11-2018.pdf; ibid.,
Follow the Money II, Assessing the Use of EU Asylum, Migration and Integration
Fund (AMIF) funding at the national level 2014-2018, 2019, https://ecre.org/follow
-the-money-ii-report/; and the subsequent reports; PICUM and ECRE, Fundamen-
tal Rights Compliance of Funding Supporting Migrants, Asylum Applicants and
Refugees inside the European Union, Policy Note 2023, https://ecre.org/ecre-and-p
icum-policy-note-fundamental-rights-compliance-of-funding-supporting-migrants
-asylum-applicants-and-refugees-inside-the-european-union/.
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ensure compliance with EU law or through direct or indirect condition-
alities.”® Considering that the infrastructure and the administration of
the EU hotspots have since 2015 been funded to a significant extent by
the EU' and that the EU hotspots 2.0 are almost entirely EU-funded,'2°
funding-related measures must appear as a promising way for the Commis-
sion to exert influence. Yet, the Commission has so far been reluctant to
make use of this option. According to publicly available information,'?! the
Commission has long not imposed explicit conditionalities, even though
Greece has received about 3.15 billion of EU support in the area of asylum,
migration and border policy between 2015 and 2021122 In the context of the
EU hotspots 2.0, the Commission has still not considered it necessary to
require a fundamental rights impact assessment, but at least reaffirmed its
right to withdraw or withhold funding in case of persisting deficiencies.!?3
Third, the Commission could fulfil its obligations under Art. 40 para 3
Frontex Regulation, Art.2l para 2 EUAA Regulation, Art.17 para 1 TEU
through operational instructions. This includes negotiation and soft in-
structions within the framework of the EURTF and the Steering Commit-

118 See chapter 1, 4.2.

119 Interviews with Commission representatives 1 and 2, conducted on 12 February
2021; with Commission representative 3, conducted on 16 February 2021; with
Commission representative 4, conducted on 26 February 2021 (introduction, fn.
102).

120 European Ombudsman, Inspection Report 9 March 2023, Case O1/3/2022/MHZ
(fn. 11), para 15.

121 See European Ombudsman, case opened on 7 November 2023, How the European
Commission monitors EU funds granted to Greece in the context of border man-
agement operations, Case 1418/2023/VS; initial complaint letter on file with the
author.

122 European Commission, Factsheet: Managing Migration. EU Financial Support to
Greece, March 2021, https://ec.europa.eu/home-affairs/what-we-do/policies/europe
an-agenda-migration/background-information_en.

123 European Ombudsman, Inspection Report 9 March 2023, Case O1/3/2022/MHZ
(fn. 11), para 15: “‘The MPRICs are funded under emergency assistance awarded
to the Greek government through the Asylum, Migration and Integration Fund
(AMIF). (...) Although the financial rules do not refer to the need for fundamental
rights impact assessments, the grant agreeme