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  A COMPARATIVE EXAMINATION OF MULTI-PARTY ACTIONS 

  This monograph addresses the phenomenon of mass harm and how it may be resolved 
through collective redress. It examines particularly how such redress may be achieved 
through mechanisms such as multi-party actions (MPAs). In order to do this an analyti-
cal framework is created against which to evaluate various multi-party procedures. This 
is illustrated through the experience of a selection of common law jurisdictions in deal-
ing with mass harm, namely that of England and Wales, Canada, Australia and the United 
States, as well as that of EU collective redress. It examines multi-party action laws bench-
marked against the objectives identifi ed in the analytical framework. The phenomenon of 
environmental mass harm in particular is explored as a case study, as it illustrates some of 
the diffi culties that may arise in mass harm litigation. Also, this work explores where the 
best solutions for mass harm redress may lie in the future — perhaps in collective actions or 
through alternatives such as regulation and alternative dispute resolution or a combination 
of these. Finally, the experience of mass harm litigation in Ireland is examined, as currently 
this jurisdiction does not have an effective mechanism for dealing with mass harm. 
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   FOREWORD   

 The perennial question of how to deliver collective redress is complex and multifarious. 
It is one that continues to vex policymakers and lawyers. The reality of the way in which 
modern life operates has led to an increase in  ‘ massifi cation ’  on many levels, such as mass 
production and mass consumption. Unfortunately the occurrence of mass harm is also 
increasingly evident in our time. 

 We are familiar with the broad spectrum of types of harm that may occur, ranging from 
mass injuries caused by defective products or environmental exposure to toxic chemicals, 
to mass fi nancial losses resulting, inter alia, from violations of consumer law or competition 
law. In almost every part of the world, unfortunately, such harm may occur and the need 
for redress becomes a key question. Where do the solutions to providing collective redress 
to mass harm lie ?  The answer may be found in an array of approaches such as through 
regulation or dispute resolution. The appropriate response varies and it is clear that there is 
no  ‘ one size fi ts all ’  answer to the phenomenon of mass harm. The issue of access to justice 
for those who suffer mass harm is a concomitant question. In appropriate circumstances, 
where legal proceedings result, groups of victims may wish to aggregate their legal proceed-
ings in order to try to surmount some of the obstacles that they may face in pursuing a legal 
action individually. One of the procedural mechanisms that has evolved as a response is 
that of the multi-party action (MPA). 

 The author, Dr Blennerhassett, as an expert in tort law and dispute resolution, examines 
the issues surrounding mass harm, collective redress and MPAs in a broad and practical 
way to address these questions. She has scrutinised the experience of a selection of com-
mon law jurisdictions and analyses how they have dealt with MPAs and alternative tools 
in the pursuit of collective redress. The US, as a forerunner in multi-party actions, teaches 
broad lessons and evidences many of the positives and perceived ills of mass litigation. 
England and Wales have adopted a much more conservative approach to such litigation. 
Dr  Blennerhassett ’ s expertise in EU law helps the reader to engage with EU policy and EU 
Member State experience in addressing the challenges of mass harm, as many Member 
States have faced similar diffi culties in responding to such harm. She appraises whether and 
to what extent MPAs may improve access to justice and empower those harmed with a route 
to collective redress. Dr Blennerhassett has created an excellent analytical framework of 
MPA objectives and uses these as benchmarks to assess how and whether MPAs may assist 
in the pursuit of collective redress. This is a unique and valuable contribution to scholar-
ship in the fi eld of dispute resolution. As an environmental law specialist, Dr Blennerhassett 
invokes the phenomenon of environmental mass harm as a case study to illustrate some of 
the challenges and complexities that mass harm litigation can present. 

 Having a background and training as a practitioner, Dr Blennerhassett recognises the 
need to explore the very real challenges facing those dealing with mass harm and she was 
strongly motivated by the practical law reform aspect of this research. The results of this 
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viii Foreword

work are both informative and compelling. It is clear from her research that jurisdictions 
without some form of procedural mechanism are impeding access to justice for those who 
have suffered mass harm. 

 Dr Blennerhassett concludes that MPAs are not the panacea to mass harm litigation. 
Instead, they only form part of a suite of solutions that may enable access to justice and 
collective redress. She advocates a holisitic approach to such redress, highlighting the use of 
regulatory solutions and alternative dispute resolution techniques as complementary tools 
in this range of solutions. It is clear that MPAs have a crucial role as management mecha-
nisms for dealing with cases of mass harm. While MPA methods may vary from jurisdic-
tion to jurisdiction, their objective does not. The methods invoked refl ect the realities of 
the different legal systems. The question of which MPA mechanism may best suit each 
jurisdiction is a policy decision based on these realities. All of the jurisdictions examined 
are endeavouring to achieve the same output of managing collective redress, the overriding 
need being that of procedural justice. This conclusion is supported by the author ’ s ana-
lytical framework which clarifi es that the fundamental reason for the need for MPAs is to 
enable the effi cient management of mass harm litigation so as to maximise just outcomes; 
that they are an invaluable procedural tool to assist in  ‘ managing the unmanageable ’ . 

 Ireland is an example of a jurisdiction that has clearly experienced many large instances 
of mass harm, often resulting in costly, unmanageable, ineffi cient litigation or compensa-
tion tribunals. A few examples include: the army deafness cases against the State; the blood 
contamination caused by Hepatitis C; the pyrite construction damage that resulted in the 
longest-running case in the history of the High Court. Despite a clear procedural need 
for managing mass harm redress, Ireland still does not have an effective MPA procedure. 
Moreover, MPAs appear to be actively discouraged. Instead, the courts invoke a confusing 
array of alternative methods where MPAs might have played a more obvious role. In 2005, 
the Irish Law Reform Commission (LRC) recommended the introduction of an MPA pro-
cedure as an additional procedural mechanism to assist with mass harm litigation for use 
in cases where there is a clear need. Despite this recommendation, more than 10 years later 
there has still been no change. Dr Blennerhassett raises a number of critical questions in 
this work that need to be urgently addressed and resolved. These questions include: why 
a jurisdiction such as Ireland, despite having experienced many cases of mass harm and 
litigation, remains reluctant to introduce MPAs ?  Why has it not yet taken steps to adopt a 
procedural mechanism that will enhance access to justice for those who need it ?  More than 
10 years after the Law Reform Commission recommendations, why have these questions 
not been resolved ?  

 One may speculate that there are policy reasons behind this stagnation as there seems to 
be an almost de facto prohibition on such a mechanism. Perhaps it is because the State is 
likely to be a regular defendant in cases of mass tort and personal injury litigation. It is also 
likely that a fear exists of opening the cliched fl oodgates of litigation if such a procedure 
were to be introduced without adequate controls. The LRC, however, recommended the 
introduction of a procedure designed to minimize such risk. Due the lack of appropriate 
mechanism, those with cases that would be suited to MPA must pursue them in another 
way. It is evident that great injustices and ineffi ciencies would result from these improvisa-
tions. Claims that the introduction of an MPA procedure would encourage a  ‘ compensation 
culture ’  are erroneous, because, in suitable cases, MPAs can assist the effi cient manage-
ment of such cases. While MPAs are not a metaphorical silver bullet that will resolve all the 
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 challenges of delivering effective collective redress, they are a necessary procedural mecha-
nism that ought to be in the legal armoury of any jurisdiction in order to assist in providing 
access to procedural justice. Dr Blennerhassett offers a keen insight into the nature and 
necessity of MPAs as a response to the modern phenomenon of mass harm. She explores 
why Ireland, in particular, not only requires but also deserves this legal mechanism in order 
to protect its people from those who have caused mass harm. This book will provide invalu-
able guidance to judges, lawyers, academics and policymakers who inevitably face the mod-
ern challenge of managing mass harm litigation. 

 Peter Sutherland SC  
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