
MIPLC Studies

Unlocking the Right to  
Data Portability

Stephanie Elfering

An Analysis of the Interface with the  
Sui Generis Database Right

38

Nomos
https://doi.org/10.5771/9783748902706-1 - am 20.01.2026, 11:37:06. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748902706-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


MIPLC Studies
Edited by

Prof. Dr. Christoph Ann, LL.M. (Duke Univ.)
TUM School of Management
Prof. Robert Brauneis
The George Washington University Law School
Prof. Dr. Josef Drexl, LL.M. (Berkeley)
Max Planck Institute for Innovation and Competition
Prof. Dr. Michael Kort
University of Augsburg
Prof. Dr. Thomas M.J. Möllers
University of Augsburg
Prof. Dr. Dres. h.c. Joseph Straus
Max Planck Institute for Innovation and Competition

Volume 38

BUT_Elfering_6148-7_OA.indd   2 02.09.19   13:37

https://doi.org/10.5771/9783748902706-1 - am 20.01.2026, 11:37:06. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748902706-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


Stephanie Elfering

Unlocking the Right to  
Data Portability

An Analysis of the Interface with the  
Sui Generis Database Right

Nomos

BUT_Elfering_6148-7_OA.indd   3 02.09.19   13:37

https://doi.org/10.5771/9783748902706-1 - am 20.01.2026, 11:37:06. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748902706-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


This publication was supported by the Max Planck Society.

The Deutsche Nationalbibliothek lists this publication in the 
Deutsche Nationalbibliografie; detailed bibliographic data 
are available on the Internet at http://dnb.d-nb.de

a.t.: Munich, Master Thesis Munich Intellectual Property Law Center, 2018 

ISBN	 978-3-8487-6148-7 (Print)
	 978-3-7489-0270-6 (ePDF)

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library.

ISBN	 978-3-8487-6148-7 (Print)
	 978-3-7489-0270-6 (ePDF)

Library of Congress Cataloging-in-Publication Data
Elfering, Stephanie
Unlocking the Right to Data Portability
An Analysis of the Interface with the Sui Generis Database Right
Stephanie Elfering
76 pp.
Includes bibliographic references.

ISBN	 978-3-8487-6148-7 (Print)
	 978-3-7489-0270-6 (ePDF)
DOI:	 https://doi.org/10.5771/9783748902706

Published by Nomos Verlagsgesellschaft, Baden-Baden, Germany 2019. 
Printed and bound in Germany. 

This publication is licensed under the Creative Commons Attribution 4.0 International 
License (CC BY). Permission for distributing, remixing, enhancing und building upon the 
work for any purposes, as long as the author of the work is named.

1st Edition 2019 
© 2019 The Author. 
No responsibility for loss caused to any individual or organization acting on or refraining 
from action as a result of the material in this publication can be accepted by Nomos or 
the author.

BUT_Elfering_6148-7_OA.indd   4 02.09.19   13:37

https://doi.org/10.5771/9783748902706-1 - am 20.01.2026, 11:37:06. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748902706-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


Table of Contents

Abstract 7

Acronyms and Abbreviations 9

IntroductionI. 11

The Right to Data PortabilityII. 14
Brief Overview on the GDPRA. 14
The Concept of ‘Personal Data’B. 16
The Right to Data Portability under the GDPRC. 18

Legislative History and Purpose1. 18
Scope of the Right to Data Portability2. 20
Conditions for the Right to Data Portability3. 23

Processing Based on Consent or Contract(a) 23
Processing by Automated Means(b) 24
Personal Data ‘Concerning’ and ‘Provided by’ the Data
Subject

(c)
25

The Exception of Rights and Freedoms of Others4. 29
Data Portability Beyond Personal Data?D. 31

Personal Data Meets Sui Generis Database RightIII. 33
The EU Database DirectiveA. 33

Defining a Database1. 34
The Sui Generis Database Right2. 36

Protection Requirement(a) 36
The Substantial Investment Requirement(1) 36
Investment in Obtaining, Verifying or Presenting(2) 37

Ownership – the Database Maker(b) 39
Scope of Protection(c) 40
Exceptions and Limitations(d) 42

5

https://doi.org/10.5771/9783748902706-1 - am 20.01.2026, 11:37:06. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748902706-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


Intersection between the Right to Data Portability and the Sui
Generis Database Right

B.
43

Personal Data as Contents of a Database1. 43
Online Platforms(a) 44
Connected Devices(b) 45

Controllers as Database Makers Making a Substantial
Investment

2.
46

Online Platforms(a) 46
Connected Devices(b) 47

The Sui Generis Database Right as ‘Rights of Others’3. 48
Data Portability Request as Extraction or Reutilization of the
Contents of a Database

4.
49

Do We Need a Re-Designed Approach for the Data Economy?IV. 52

Potential Issues Arising from the IntersectionA. 52
Competition Law Impacts1. 52

Lock-In Effects(a) 52
Big Data Scenarios(b) 53
Data Portability Refusal as Abuse of Dominance(c) 55

Consumer Protection Law2. 56
Suitability of the Sui Generis Database Right for the Data
Economy?

3.
57

Possible Ways ForwardB. 59
Case‑Law Interpretation1. 60
Repeal of the Database Directive or the Sui Generis Database
Right

2.
61

Amendment of the Database Directive3. 62
Preferred Approach4. 65

ConclusionV. 68

List of Works Cited 71

Table of Contents

6

https://doi.org/10.5771/9783748902706-1 - am 20.01.2026, 11:37:06. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748902706-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


Abstract

The European Union (EU) data economy could reach EUR 739 billion in
value by 2020 if policy and legal framework conditions are put in place in
time. The first step towards the enhancement of the internal market di-
mension of data has already been taken by the EU in 2016 with the adop-
tion of the General Data Protection Regulation (GDPR), which intro-
duced the novel right to data portability (RtDP). While the RtDP’s prima-
ry objective is to provide data subjects with greater control over their per-
sonal data, it also has a pro‑competitive character, as a tool to decrease con-
sumer lock-in.

The RtDP is, however, not an absolute right, as Article 20(4) GDPR sets
forth that it ‘shall not adversely affect the rights and freedoms of others’.
This wording arguably also encompasses intellectual property rights
(IPRs), which could represent a claim for controllers to not comply (or on-
ly partially comply) with a portability request. The most relevant IPR can-
didate in this regard is the sui generis database right (SGDR) under the
Database Directive (DbD), considering that a database is commonly re-
alised as a collection of data. Unfortunately, the Commission’s recent sec-
ond ex-post evaluation on the DbD did not approach such potential con-
flict.

Against this background, this research aims to explore and redefine the
interface between the RtDP and the SGDR, taking particular account of
the data economy’s context. It is organized in three key parts: Part II focus-
es on the legal framework of the RtDP. Subsequently, Part III outlines the
intersection between personal data and the SGDR. After delineating the
SGDR, each element is then confronted with a personal data and RtDP
scenario to determine if there is indeed a potential clash. Finally, Part IV
discusses the potential issues arising from such intersection, as well as pos-
sible ways forward to solve it. This final analysis argues for a coordinated
approach, which takes the big picture of the data economy into account, to
provide for an effective outcome.

   
Keywords: GDPR, Right to Data Portability, Article 20(4), Database Di-
rective, Sui Generis Database Right, Data Economy, Data Access Right
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Acronyms and Abbreviations

B2B Business-to-business
B2C Business-to-consumer
BGH Bundesgerichtshof (German Federal Supreme Court)
CJEU Court of Justice of the European Union
DbD Database Directive
DPD Data Protection Directive
ECHR European Convention on Human Rights
EDPB European Data Protection Board
EDPS European Data Protection Supervisor
EEA European Economic Area
EU European Union
FRAND Fair, Reasonable and Non-Discriminatory
GDPR General Data Protection Regulation
IoT Internet of Things
IPR Intellectual Property Right
ISP Internet Service Provider
OECD Organisation for Economic Co-operation and Development
RtDP Right to Data Portability
SGDR Sui Generis Database Right
SME Small and Medium Enterprises
TFEU Treaty on the Functioning of the European Union
WP29 Article 29 Data Protection Working Party
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