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L. Introduction

This article investigates whether, after Opinion 2/13,! victims have effective
means of redress at the European Court of Human Rights (ECtHR) when
the European Union (EU) violates their fundamental rights. In Opinion
2/13, the Court of Justice of the European Union (CJEU) dismissed the
Draft revised agreement on the accession of the European Union to the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms (Draft
Agreement),” which was the product of more than four years of negotia-
tions between the European Commission (EC) and the Council of Europe.
A number of human rights and EU scholars have already analysed the
detrimental consequences that Opinion 2/13 may have on the institutional
relationship between the EU and the Council of Europe.? What receives
less attention is that the Draft Agreement, if effective, would have entitled
victims of human rights abuses to file complaints against the EU at the EC-
tHR. This article analyses what avenues Opinion 2/13 left for perspective

* LSE Fellow at the London School of Economics and Political Science, Department
of Law. I would like to thank Ms. Edith Wagner for presenting with me a critical
assessment of Opinion 2/13 at the Max Planck Institute Luxembourg for Procedu-
ral Law. The content of this article is based in part on the research made for our
joint presentation. However, please note that the views of the author are her own.

1 Opinion of the Court of 18 December 2014, Opinion 2/13, CJEU,
ECLIL:EU:C:2014:2454.

2 ‘Fifth Negotiation Meeting between the CDDH Ad Hoc Negotiation Group and
the European Commission on the Accession of the European Union to the Euro-
pean Convention on Human Rights’ (Council of Europe 2013).

3 See B. De Witte and S. Imamovic, Opinion 2/13 on Accession to the ECHR: Defen-
ding the EU Legal Order against a Foreign Human Rights Court, 40 European Law
Review (2015), 683; P. Eeckhout, Opinion 2/13 on EU Accession to the ECHR and
Judicial Dialogue: Autonomy or Autarky, 38 Fordham International Law Journal
(2015), 955; A. Lazowski and R. A. Wessel, When Caveats Turn into Locks: Opi-
nion 2/13 on Accession of the European Union to the ECHR, 16 German Law
Journal (2015), 179.
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victims of human rights abuses to file a complaint when the EU violates
the European Convention on Human Rights (ECHR). One possibility
could be to sue the EU Member States at the ECtHR. This complaint
would be based on the fact that the EU is an international organisation
(I0) and therefore its Member States could bear responsibility for the hu-
man rights violations committed by the organisation. This article investi-
gates the real-life possibilities for human rights victims to file such a com-
plaint. First, it examines the relationship between the EU and the parties to
the ECHR after Opinion 2/13. Second, it outlines the general framework
as to the responsibility of Member States for the conduct of 10s. Third, it
analyses the ECtHR jurisprudence on State responsibility for unlawful EU
conduct. The article argues that the current human rights responsibility
framework inevitably fails to provide victims with effective remedies
against both the EU and its Member States.

II. The European Union and the European Convention on Human Rights

Although EU law* provides the basis for fruitful judicial cooperation be-
tween the CJEU and the ECtHR,’® the reality is that the relationship be-
tween the two courts has so far been rather conflictual.® The EU and the
Council of Europe are two distinct international institutions that bind a
number of different countries to meet various obligations. They have, for a
long time, coexisted without conflicts because they each have different
competences: the EU has historically dealt only with economic matters,
while the ECtHR focuses on human rights. However, with time, the EU
has increasingly regulated also the area of human rights through the case
law of EU courts and, more recently, the Charter of Fundamental Rights of

4 Treaty of Lisbon amending the Treaty on European Union and the Treaty establi-
shing the European Community 2007 (O] C 306/01).

5 S. Douglas-Scott, The European Union and Human Rights after the Treaty of Lis-
bon, 11 Human Rights Law Review (2011), 645.

6 Lazowski and Wessel, supra note 3; Eeckhout, supra note 3; De Witte and Imamo-
vic, supra note 3; D. Sarmiento, Who’s Afraid of the Charter? The Court of Justice,
National Courts and the New Framework of Fundamental Rights Protection in Eu-
rope, 50 Common Market Law Review (2013), 1267.
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the European Union (EU Charter).” This results in a potential ECtHR/
CJEU conflict of jurisdictions on fundamental rights.®

To avoid this potential conflict, and to determine the role that such di-

verse institutions would have in detailing the human rights obligations of
those States that are simultaneously members of the Council of Europe
and the EU, Article 6 of the Treaty of Lisbon states:

1. The Union recognises the rights, freedoms and principles set out in
the Charter of Fundamental Rights of the European Union of 7 De-
cember 2000, as adapted at Strasbourg, on 12 December 2007, which
shall have the same legal value as the Treaties. The provisions of the
Charter shall not extend in any way the competences of the Union as
defined in the Treaties. The rights, freedoms and principles in the
Charter shall be interpreted in accordance with the general provisions
in Title VII of the Charter governing its interpretation and application
and with due regard to the explanations referred to in the Charter, that
set out the sources of those provisions.

2. The Union shall accede to the European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms. Such accession
shall not affect the Union's competences as defined in the Treaties.

3. Fundamental rights, as guaranteed by the European Convention for
the Protection of Human Rights and Fundamental Freedoms and as
they result from the constitutional traditions common to the Member
States, shall constitute general principles of the Union's law.”

Article 6 of the Lisbon Treaty attempted to harmonise the ECHR and EU
Charter in the following ways.

First, the content of the EU Charter includes a number of provisions

that are identical to the ECHR.10

10

See e.g. Judgment of 17 December 1970, Internationale Handelsgesellschaft mbH
v. Einfuhr Und Vorratsstelle fir Getreide und Futtermittel, C-11/70,
ECLLEU:C:1970:114; Judgment of 14 May 1974, ]J. Nold Kohlen-und Baustoff
grofhandlung v. EC Commission, C-4/73, ECLI:EU:C:1974:51.

Sarmiento, supra note 6; Douglas-Scott, supra note 5.

Treaty of Lisbon amending the Treaty on European Union and the Treaty establi-
shing the European Community supra note 4, Article 6.

Douglas-Scott, supra note 5; D. Anderson and C. C. Murphy, The Charter of Fun-
damental Rights, in A. Biondi, P. Eeckhout and S. Ripley (Eds.), EU Law After
Lisbon (2012).
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As it pertains to these provisions, Article 52(3) of the EU Charter specifies
that:

In so far as this Charter contains rights which correspond to rights
guaranteed by the Convention for the Protection of Human Rights
and Fundamental Freedoms, the meaning and scope of those rights
shall be the same as those laid down by the said Convention. This pro-
vision shall not prevent Union law providing more extensive protec-
tion.!!

Accordingly, the meaning, scope, and interpretation of the provisions in-
cluded in the text of both the EU Charter and the ECHR are the same. The
standards required by the ECHR, as interpreted by the ECtHR, represent a
minimum platform. The Treaty of Lisbon requires EU courts to interpret
the EU Charter in compliance with the ECHR, but at the same time, it al-
lows them to strengthen the human rights protection within the EU sys-
tem. Therefore, EU courts can interpret the EU Charter as establishing
higher human rights protection than the ECHR but cannot interpret the
EU Charter in a way which would lower the standard of protection set out
in the ECHR.!? By including into the EU Charter certain provisions which
are identical to the ECHR, the EU Charter is de facto incorporating part of
the ECHR into EU law. To a certain extent, this is the codification of a
practice that EU courts had already adopted as the CJEU had increasingly
applied a number of ECHR’s provisions in its case law.!3 The first para-
graph of Article 6 establishes that the EU Charter, including those provi-
sions reproducing parts of the ECHR, is primary EU law. Primary laws es-
tablish the EU institutional apparatus and include the treaties of the EU.14
In the EU constitutional construction, this means that the EU Charter has
neither a higher nor a lower ranking than any other EU treaty. However,
the EU Charter does not enlarge EU competences beyond the power al-
ready established by the other EU treaties. Therefore, the EU Charter has
somehow a more limited scope than a regular treaty because it does not

11 Charter of Fundamental Rights of the European Union 2000 (O] C 364/1), Article
52(3).

12 Douglas-Scott, supra note 5; Anderson and Murphy, supra note 10; Sarmiento,
supra note 6.

13 See e.g. supra note 7.

14 PP. Craig and G. De Burca, EU Law: Text, Cases, and Materials,5th ed. (2011),
105-123; ‘Sources of European Union Law’ (EUR-Lex) http://eur-lex.europa.eu/
legal-content/EN/TXT/HTML/?uri=URISERV:114534&from=BG (last visited 6 De-
cember 2018).
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enlarge the EU competences to human rights. This apparent contrast be-
tween, on the one hand, the EU endorsing the EU Charter and, on the oth-
er hand, the EU limiting the scope of such EU Charter has been resolved
in the following way. The EU Charter enshrines human rights as it pertains
to the application of EU law. Therefore, while EU institutions must always
respect the EU Charter, the Member States must comply with it only when
they implement or apply EU law. Conversely, the EU Charter does not
bind the Member States when they apply or implement their domestic leg-
islation.!’

Second, Paragraph 2 of Article 6 of the Treaty of Lisbon sets out an obli-
gation for the EU to become a party to the ECHR. One of the goals of this
provision was to ensure unity and harmony between EU law and the
ECHR. Once the EU is a party to the ECHR, it is subject to the judicial
review by the ECtHR and, therefore, would have to ensure that its inter-
pretation of human rights is consistent with the ECHR.!¢ Despite this har-
mony envisaged by the founders of the Treaty of Lisbon, the relationship
between the ECHR and the EU has not been a happy marriage so far.'”
The requirement for the EU to become a party to the ECHR did not pro-
vide for a realistic approach as to how this should actually happen. Multi-
ple practical questions arose in connection with this accession, including,
for example, in which capacity the EU could join the ECHR, given that it
is not a State and it has limited competence to determine its political and
legislative agenda. To address these questions, the European Commission
(EC) and the Council of Europe had initiated long lasting negotiations re-
sulting in the adoption of the Draft Agreement.!® The Draft Agreement to
be entered between the Members States of the EU and the Council of Eu-
rope was supposed to detail the special role that the EU would assume as a
party to the ECHR.! The EC and the Council of Europe agreed on the text
of such a Draft Agreement. However, one of the conditions to its adoption
included that the CJEU would assess whether the Draft Agreement was

15 Douglas-Scott, supra note 5; Anderson and Murphy, supra note 10; Sarmiento, su-
pra note 6.

16 Douglas-Scott. supra note 5.

17 Lazowski and Wessel, supra note 3; Eeckhout, supra note 3; De Witte and Imamo-
vic, supra note 3; Sarmiento, supra note 6.

18 ‘Fifth Negotiation Meeting between the CDDH Ad Hoc Negotiation Group and
the European Commission on the Accession of the European Union to the Euro-
pean Convention on Human Rights] supra note 2.

19 Lazowski and Wessel, supra note 3; De Witte and Imamovic, supra note 3.
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compatible with EU law.2’ The CJEU released its non-binding opinion in
December 2014 and held the Draft Agreement to be incompatible with EU
law.2! The CJEU opinion was so dismissive that it left no lee-way to adopt
the Draft Agreement. As of today, it is not clear if, when, and on what
terms the EU will become a party to the ECHR.?

Third, Paragraph 3 of Article 6 of the Treaty of Lisbon incorporates the
ECHR as general principles of EU law, which are non-written sources used
by EU courts to complement the interpretation of primary and secondary
EU law.2®> The CJEU has increasingly affirmed these principles in its ju-
risprudence and elevated their status to sources of EU law.?* The preamble
of the EU Charter echoes the Treaty of Lisbon:

This Charter reaffirms, with due regard for the powers and tasks of the
Community and the Union and the principle of subsidiarity, the rights
as they result, in particular, from the constitutional traditions and in-
ternational obligations common to the Member States, the Treaty on
European Union, the Community Treaties, the European Convention
for the Protection of Human Rights and Fundamental Freedoms, the
Social Charters adopted by the Community and by the Council of Eu-
rope and the case-law of the Court of Justice of the European Commu-
nities and of the European Court of Human Rights.?’

These provisions clarify that the EU institutions and the Member States
have to interpret the EU Charter in compliance with the ECHR and the
ECtHR jurisprudence. It is important to note the history behind such pro-
visions. When the Member States established the EU, they did not intend
to set up a human rights system, but rather a trade and economic union.
When EU trade and economic norms raised human rights concerns, how-
ever, the constitutional courts of several Member States started to establish
a constitutional law doctrine that essentially argued for a duality of the EU
and the Member State constitutional systems.?¢ According to this doctrine,

20 °Fifth Negotiation Meeting between the CDDH Ad Hoc Negotiation Group and
the European Commission on the Accession of the European Union to the Euro-
pean Convention on Human Rights] supra note 2.

21 Opinion 2/13, supra note 1.

22 Lazowski and Wessel, supra note 3,13; Eeckhout, supra note 3; De Witte and Ima-
movic, supra note 3.

23 ‘Sources of European Union Law;] supra note 14.

24 Craig and De Burca, supra note 14, 111-113.

25 Charter of Fundamental Rights of the European Union, Preamble, supra note 11.

26 See e.g. BVerfGE 37, 271 2 BvL 52/71 Solange I-Beschluf (1974); see also BVerfGE
73,339 2 BvR 197/83 Solange II-decision (1986).
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EU law prevails over national law so long as it does not violate the funda-
mental rights enshrined in the Member States constitutions.?” The CJEU
responded to these encroachments into its territory by including, as gener-
al EU law principles, the fundamental rights as established in the constitu-
tional traditions common to the Member States.?® Over time, the CJEU
further incorporated a number of ECHR’s provisions into general princi-
ples of EU law, because the ECHR sets out the human rights principles
common to the EU Member States, all of them also being members of the
Council of Europe.?” As a result, the Treaty of Maastricht®® and all subse-
quent EU treaties, including the Treaty of Lisbon,3! have formally recog-
nised fundamental rights, as established by the ECHR and the constitu-
tional traditions common to the Member States, as general principles of
EU law.

Thus, although EU law sets out a human rights system parallel to the ex-
isting ECHR, its founders envisaged a harmonious relationship between
these two different regimes. They attempted to avoid possible conflicts be-
tween the EU and the Council of Europe by including in the EU Charter a
number of provisions that are identical to the ECHR; by introducing the
ECHR as part of general principles of EU law; and by setting out an obliga-
tion for the EU to become a party to the ECHR. However, following Opin-
ion 2/13, it is clear that the EU will not accede to the ECHR in the near
future. This results in a legal vacuum as to what remedies victims have
against the EU and/or the Member States when the EU violates human
rights.

27 S. Platon, The “Equivalent Protection Test™ From European Union to United Na-
tions, from Solange II to Solange I, 10 European Constitutional Law Review (Eu-
Const) (2014), 226; P. De Hert and F. Korenica, The Doctrine of Equivalent Pro-
tection: Its Life and Legitimacy before and after the European Union’s Accession
to the European Convention on Human Rights, 13 German American Law Jour-
nal (2012), 874; L. Pasquet, The Jurisdictional Immunities of International Orga-
nizations and the Right to a Court in Tension: Between Conflicting Legal Ratio-
nalities and Network Coordination (2015), 190-196.

28 See e.g. supra note 7.

29 B. De Witte, The Past and Future Role of the European Court of Justice in the
Protection of Human Rights, in P. Alston (ed.), The EU and Human Rights
(1999); Craig and De Burca, supra note 14, 111-113; Douglas-Scott, supra note 5;
Platon, supra note 27; De Hert and Korenica, supra note 27.

30 Treaty on European Union (Maastricht), OJ C 191, 29 July 1992.

31 Treaty of Lisbon amending the Treaty on European Union and the Treaty establi-
shing the European Community, supra note 4.
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1. The General Framework

It is beyond the purpose of this article to conduct a comprehensive analysis
as to the responsibility of Member States for the violations committed by
I0s. However, to frame the debate concerning the ECtHR jurisprudence
on the responsibility of Member States for the human rights violations per-
petrated by the EU, it is necessary to set up the general framework as it per-
tains to: (A) Article 61(1) of the Draft Articles on the Responsibility of In-
ternational Organisations (DARIO); and (B) the human rights obligations
arising under the ECHR.

A. The Responsibility of Member States for the Conduct of International
Organisations

The debate concerning the responsibility of 1Os is topical?? and, therefore,
the International Law Commission has recently published the DARIO.3?
Although the DARIO are non-binding principles, they are a persuasive
source as to the responsibility that IOs should bear toward the internation-
al community.3* While the DARIO focuses primarily on the responsibility
of 10s, they include Article 61(1) concerning the obligations of States that
are members of an IO:

A State member of an international organization incurs international
responsibility if, by taking advantage of the fact that the organization
has competence in relation to the subject-matter of one of the State’s
international obligations, it circumvents that obligation by causing the

32 See e.g. A.Nollkaemper and 1. Plakokefalos, Principles of Shared Responsibility in
International Law: An Appraisal of the State of the Art (2014); J. M. C. Martin,
The Responsibility of Members Due to Wrongful Acts of International Organiza-
tions, 12 Chinese Journal of International Law (2013), 679; A. Orakhelashvili, The
Responsibility of Member-States Due to Wrongful Acts of International Organiza-
tions: A Response to Cortes Martin, 13 Chinese Journal of International Law
(2014), 621.

33 International Law Commission, ‘Draft Articles on the Responsibility of Interna-
tional Organizations’ (2011) II Yearbook of the International Law Commission;
M. Méldner, Responsibility of International Organizations-Introducing the ILC’s
DARIO, 16 Max Planck Yearbook of United Nations Law Online (2012), 281.

34 Moldner, supra note 33; J. d’Aspremont, Abuse of the Legal Personality of Interna-
tional Organizations and the Responsibility of Member States, 4 International Or-
ganizations Law Review (2007), 91.
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organization to commit an act that, if committed by the State, would
have constituted a breach of the obligation.?’

According to the DARIO, Member States are not responsible for the con-
duct of an IO by mere fact of being a member of the I0. However, a Mem-
ber State may bear responsibility for the violations committed by the IO if
the following three conditions are cumulatively met. First, the IO commits
an act that if committed by a State would violate international law. Second,
according to the IO’s internal rules, the IO has competence over the act
triggering the violation. Third, there should be a link between the wrong-
ful conduct of the IO and the Member State.3¢

Article 61(1) provides an avenue for international courts to find Mem-
ber States responsible for their active participation in IOs that are violating
human rights. The rationale is that Member States should not take part in
IOs to violate laws that they could not otherwise breach in their capacity of
States. Essentially, if I apply Article 61(1) to the EU and Member State’s
obligations under the ECHR, States could not circumvent their obligations
by arguing that it is for the EU to regulate EU law in accordance with the
ECHR. A number of scholars have analysed and criticised Article 61(1) of
the DARIO.3” Some commentators have pointed out that while a first ver-
sion of the DARIO seemed to suggest that Member States would be re-
sponsible for their participation in IOs, the current version significantly
limits the scope of the provision and has established a higher burden of
proof to hold Member States responsible for the conduct of 10s.38

Therefore, although not binding, Article 61(1) sets up the basis to hold
Member States responsible for the unlawful conduct of 10s. The provision
restates the jurisprudence of international tribunals and establishes a high
burden of proof to hold Member States responsible for the conduct of IOs.

35 International Law Commission, supra note 33, Article 61(1).

36 Ibid., Article 61, commentary; E. Paasivirta, Responsibility of a Member State of
an International Organization: Where Will It End?; Comments on Article 60 of
the ILC Draft on the Responsibility of International Organizations, 7 Internatio-
nal Organizations Law Review (2010), 49, 58-60.

37 See e.g. different views Paasivirta, supra note 36; d’Aspremont, supra note 34; C.
Ryngaert, The European Court of Human Rights” Approach to the Responsibility
of Member States in Connection with Acts of International Organizations, 60 In-
ternational & Comparative Law Quarterly (2011), 997.

38 Paasivirta, supra note 36.
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B. Human Rights Negative and Positive Obligations®

In order to analyse the case law of the ECtHR concerning the responsibili-
ty of Member States for human rights violations committed by the EU, it is
necessary to briefly explain the distinction between negative and positive
human rights obligations.

Negative obligations entail a duty of non-interference. In other words:
to comply with its negative obligations, a State has to refrain from acting
in violation of human rights law. Conversely, in order to breach a negative
obligation, the State has to act. For example, freedom from torture or slav-
ery corresponds to the State’s obligation to refrain from torturing or en-
slaving people. The State may breach such obligation through the action of
torturing or enslaving people.4?

Positive obligations entail a duty to intervene. To comply with their pos-
itive obligations, countries have to act in accordance with human rights
law. Failure to act is the key element of a breach of a positive obligation;
the State violates its obligations by failing to take appropriate measures to
address the needs of the individuals. A State may violate its positive obliga-
tion in multiple forms. For example, the right to education corresponds to
the State’s obligation to build schools, pay teachers and ensure that each
individual living in a given territory receives an education. The State may
breach this duty by not securing schools, not paying professors, or not pay-
ing for books.#!

The procedures applicable to assess whether a State violates a certain
right are different in the positive and negative obligation frameworks. In
the negative obligation framework, the issue is whether the State acts in vi-

39 Please note that part of this section is based on Chapter 3 of the author’s Ph.D.
thesis ‘Business and human rights: the obligations of the European Home State;
Maastricht University (2017).

40 See generally, C. Madelaine, La technique des obligations positives en droit de la
convention européenne des droits de ’homme (2014); A.R. Mowbray, The Deve-
lopment of Positive Obligations under the European Convention on Human
Rights by the European Court of Human Rights (2004); E Sudre, Les “Obliga-
tions Positives” dans la Jurisprudence Europeenne des Droits de I’lhomme, 23 Re-
vue trimestrelle des droits de I’lhomme (1995), 363; D. Xenos, The Positive Obliga-
tions of the State under the European Convention of Human Rights (2012); P. R.
Mazzeschi, ‘Responsabilité de I'état pour violation des obligations positives rela-
tives aux droits de I'nomme] 333 Collected Courses of the Hague Academy of In-
ternational Law, 175 (2008).

41 ibid.
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olation of the right; whereas in the positive obligation framework, the is-
sue is whether the State does enough to realise an aimed result.#?

Every human right implies both negative and positive obligations for
States.*3 For example, the State breaches the human right to a healthy envi-
ronment if it either actively pollutes the environment or allows a third par-
ty to pollute the environment. In the first example, the State breaches a
negative obligation by polluting the environment and, accordingly, inter-
fering with the relevant right of the people. In the second example, the
State is in breach of a positive obligation because it does not effectively pre-
vent third parties from polluting the environment. Each State has both a
negative obligation not to pollute the environment and a positive obliga-
tion to prevent third parties from polluting the environment. Therefore, in
the example of environmental rights and related pollution, in order to
comply with its obligations under international law, a State should refrain
from polluting the environment itself and at the same time actively engage
to prevent third parties from polluting the environment.

It is useful to recall how the DARIO take into consideration the notion
of negative and positive obligations that entail responsibility for the IO ac-
tions and failures to act. According to Article 4:

There is an internationally wrongful act of an international organiza-
tion when conduct consisting of an action or omission:

(a) is attributable to that organization under international law; and

(b) constitutes a breach of an international obligation of that organiza-
tion.*

The DARIO principles acknowledge that the responsibility of an 10 could
arise from both acts and omissions. The joint application of Article 4 and
61(1) makes it clear that a Member State may be liable for the actions or
omissions of an IO. Specifically, a question will arise as to whether the
Member State, the 10, or both are responsible for an action or a failure to
act of the IO. In cases of negative obligations, it could be rather straight
forward to understand who is violating human rights. It is the actor com-
mitting the wrongful act, i.e. either the EU or the Member State depend-
ing, for instance, on whether it is EU or Member State law which violates
international law. Conversely, in cases of positive obligations, it is not that

42 ibid.

43 See generally, M. S. Carmona, The Nature of the Obligations under the Interna-
tional Covenant on Economic, Social, and Cultural Rights (2003); S. Fredman,
Human Rights Transformed (2008).

44 International Law Commission, supra note 33, Article 4.
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easy to understand who is violating human rights, because their violation
arises from a failure to act. Therefore, both the Member State and the EU
could allegedly fail to regulate a particular situation or to prevent damage.
The issue in these cases is to determine who exactly was supposed to act
but failed to do so. As this article analyses below, the answer to this
question is a matter of EU, rather than human rights, law because it is EU
law that defines when the Member States, the EU, or both have the compe-
tence to regulate a certain issue.*

Therefore, the concept of negative and positive human rights obliga-
tions, and the related actions and failures to act by the State and/or the IO,
are fundamental in framing the responsibility of Member States for the un-
lawful conduct of IOs.

IV. The Responsibility of Member States for EU Conduct

The ECtHR analysed in detail the responsibility of the Member States for
the human rights violations committed by IOs. As it pertains to the EU, a
number of scholars and ECtHR judges have consistently stressed that only
through the accession to the ECHR could the EU system guarantee effect-
ive protection to human rights victims.*¢ Against this background, this ar-
ticle argues that victims of human rights violations have no effective reme-
dies against the EU.

The ECtHR jurisprudence on the responsibility of Member States for
the human rights violations perpetrated by the EU seems to be an inconsis-
tent patchwork. However, this section attempts to explain this often-puz-
zling jurisprudence by investigating it through the paradigms of actions
and failures to act. In order to conduct such analysis, it is necessary to dis-
tinguish between two conducts: that of the State and that of the IO. This
article considers three possible scenarios combining the conduct of the

45 S. Besson, The Human Rights Competence in the EU — The State of the Question
after Lisbon, in Kofler G., Poiares Maduro M. and Pistone, P. (ed.), Human Rights
and Taxation in Europe and in the World (2011); T Lock, End of an Epic? The
Draft Agreement on the EU’s Accession to the ECHR, 31 Yearbook of European
Law (2012), 162.

46 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, ECtHR Ap-
plication No. 45036/98, Judgment of 30 June 2005, joint concurring opinion of
judges Rozakis, Tulkens, Traja, Botoucharova, Zagrebelsky and Garlicki; concur-
ring opinion of judge Ress. See also a number of scholars that consider the EU
accession as a necessary step to ensure an equivalent protection De Hert and Kore-
nica, supra note 27; Paasivirta, supra note 36, 57-58.
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State and the IO: double actions, the combination of an action and failure
to act, and double failures to act. Double actions are those cases when both
the Member State and the 10 act; combined action and failure to act are
those cases when the IO acts and the Member State fails to act; double far-
lures to act are those cases when both the Member State and the IO fail to
act. The ECtHR jurisprudence concerning the responsibility of Member
States for the conduct of 1Os, such as the EU, in connection with these
three scenarios resulting in human rights violations could be summarised
as follows.

In cases of double actions when both the IO and a Member State act, the
applicable test is the presumption of equivalent human rights protection.
Under this test, the IO’s judicial system is presumed to provide a human
rights level of protection that is equivalent to the one provided by the
ECHR. However, the applicant may rebut this presumption by proving
that the IO’s judicial system is manifestly deficient.#”

In cases of combined action and failure to act, when the IO commits an
allegedly wrongful act but the Member State does nothing to prevent or
stop such action, the ECtHR lacks jurisdiction ratione personae because it is
the IO that commits the unlawful act, rather than the Member State.48
This interpretation focuses only on the IO’s conduct and does not take into
account the responsibility of the Member State for its failure to prevent an
unlawful act.#

In cases of double failures to act of both the 10 and the State, the ECtHR
distinguishes between procedural and substantive failures. In cases of pro-
cedural failures to act, which could be considered to constitute a structural
lacuna of the IO’s judicial system, the ECtHR has jurisdiction over the
case, and therefore the Member State may be regarded as responsible for
the failures of the IO’s dispute settlement system. The reason for this ap-
proach is as follows: once Member States transfer part of their judicial au-
thority to an IO and empower it with decisions that affect individuals, they

47 De Hert and Korenica, supra note 27; Bosphorus Hava Yollari Turizm Ve Ticaret
Anonim Sirketi v. Ireland, supra note 46; Avotins v. Latvia, ECtHR Application
No.17502/07, Judgment of 23 May 2016.

48 Connolly v.15 Member States of the European Union, ECtHR Application
No.73274/01, Judgment of 9 December 2008; Boivin v. 34 Member States of the
Council of Europe, ECtHR Application No.73250/01, Judgment of 9 September
2008; Saramanti v. France, Germany and Norway ECtHR Application
No.78166/01, Judgment of 2 May 2007; Behrami and Behrami v. France, ECtHR
Application No.71412/01, Judgment of 2 May 2007; Ryngaert, supra note 37.

49 Stichting Mothers of Srebrenica and others v. the Netherlands, ECtHR Applica-
tion No.65542/12, Judgment of 11 June 2013.
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must ensure that the IO provides human rights protection equivalent to
that given by the ECHR. However, a similar logic does not apply to the
10’s substantive failures that cannot be interpreted in terms of a structural
lacuna. Accordingly, if, for example, an IO fails to protect civilians from an
armed attack, the ECtHR will interpret such failure as a decision internal
to the 10 and, therefore, outside of its jurisdiction.°

A. Double Actions

In double actions cases, the joint action of the State and the EU violates an
applicant’s right. Typically, in these cases, the Member State implemented
an EU act, and therefore the issue is whether the Member State is responsi-
ble for the implementation of such act.

Given that the issue of implementation is key to these cases, it is neces-
sary to appreciate the differences as to the application of secondary EU law,
which includes regulations, directives, decisions, and recommendations.’!
According to Article 288 of the Treaty on the Functioning of the European
Union:

[... A] regulation shall have general application. It shall be binding in
its entirety and directly applicable in all Member States. A directive
shall be binding, as to the result to be achieved, upon each Member
State to which it is addressed, but shall leave to the national authorities
the choice of form and methods.*?

The CJEU has developed the doctrine of direct effect which establishes EU
law as having direct applicability vertically, i.e. an individual could enforce
EU law against the Member States; and horizontally, i.e. an individual
could enforce EU law against non-state actors.>> The CJEU has detailed the
doctrine of direct effect and applied it to different sources of EU law. First,

50 Ryngaert, supra note 37; Gasparini v. Italy and Belgium, ECtHR Application
No.10750/03, Judgment of 12 May 2009; Cooperatieve Producentenorganisatie
van De Nederlandse Kokkelvisserij UA v. Netherlands, ECtHR Application
No.13645/05, Judgment of 20 January 2009; Perez v. Germany, ECtHR Applica-
tion No.15521/08 Judgment of 6 January 2015; Stichting Mothers of Srebrenica
and others v. the Netherlands, supra note 49; d’Aspremont, supra note 34.

51 Craig and De Burca, supra note 14, 105-123 and 184-223; ‘Sources of European
Union Law; supra note 14.

52 Consolidated versions of the Treaty on European Union and the Treaty on the
Functioning of the European Union — 2012 (OJ C326), Article 288.

53 Craig and De Brca, supra note 14, 105-123 and 184-223.
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it set out that primary EU law is directly applicable both vertically and hor-
izontally. Second, by interpreting Article 288, it established the different ef-
fects that EU secondary law could have. While regulations are, in principle,
directly applicable both vertically and horizontally, the legal effect of direc-
tives is more nuanced because they require implementation by the Mem-
ber States. It is beyond the purpose of this article to summarise the CJEU
jurisprudence concerning the legal effect of directives; however, it would
suffice to recall that when directives are sufficiently detailed, and Member
States fail to implement them, such directives may also have vertical direct
effect.>*

This section analyses three cases that map out the evolution of the EC-
tHR jurisprudence as it pertains to the liability of Members States for ac-
tions taken in compliance with the obligations arising from a binding deci-
sion of an IO. The first case is Bosphorus,>> the leading ECtHR case con-
cerning the relationship between the EU and its Member States. The sec-
ond case is Michaud,>¢ which further specifies the requirements set out in
Bosphorus regarding the responsibility of Member States for implementing
EU law. The third case is Avotins,” which confirmed to a significant extent
the Bosphorus decision. As analysed by Cedric Ryngaert, in all of these cases
the ECtHR entitles human rights victims with the possibility to file a com-
plaint against the Member State, but at the same time it establishes a high
burden of proof for the applicant to rebut the presumption that the 10
provides a human rights protection equivalent to that guaranteed by the
ECHR. The applicant has, in fact, to prove that the IO is manifestly defi-
cient in providing effective adjudicative mechanisms.*®

54 1bid.,184-223; G. Betlem and A. Nollkaemper, Giving Effect to Public Internatio-
nal Law and European Community Law before Domestic Courts: A Comparative
Analysis of the Practice of Consistent Interpretation, 14 European Journal of In-
ternational Law (2003), 569.

55 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, supra note
46.

56 Michaud v. France, ECtHR Application No.12323/11, Judgment of 6 March 2013.

57 Case of Avotins v. Latvia, supra note 47.

58 Ryngaert, supra note 37; Paasivirta, supra note 36; De Hert and Korenica, supra
note 27.
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1. Bosphorus

In Bosphorus, the applicant was a Turkish airline company that leased two
aircraft from Yugoslavian Airline, the national airline of the Former Re-
public of Yugoslavia. Under the United Nations (UN) Security Council
(SC) Resolution 820 sanctioning regime, the EC enacted Regulation
144/1993 prohibiting trade with the Former Republic of Yugoslavia. In
connection with the implementation of this regulation, Ireland impound-
ed one of the applicant’s aircraft, which stationed in its territory. The appli-
cant challenged this act before the Irish courts, which referred the matter
to the CJEU for a preliminary ruling. The CJEU confirmed Regulation
144/1993 applied to the aircraft and, therefore, the impoundment by the
Irish complied with EU law. The Member State had no discretion to imple-
ment the EU Regulation and therefore the ECtHR had effectively to decide
whether Ireland was responsible for EU’s actions.’® The ECtHR delivered
its judgment in three main parts.

First, the ECtHR set out that it is the State’s choice to delegate the pow-
er to enact laws to IOs, rather than to preserve such power for itself. Ire-
land voluntarily chose to regulate its UN sanctioning regime through EU
law instead of national law. Such a choice could not provide an excuse for
Ireland to avoid the ECtHR scrutiny over the relevant EU acts. Therefore,
the ECtHR had jurisdiction over the case and, in principle, the Member
States could be responsible for giving direct effect to an EU Regulation vi-
olating the ECHR. Conversely, given that the EU is not a party to the
ECHR, the ECtHR had no jurisdiction to evaluate whether or not the EU
itself had violated human rights.®

Second, the ECtHR established the presumption of equivalent human
rights protection test. According to this test, a State is presumed to comply
with the ECHR while implementing an EU act, as long as the EU’s judicial
system of review provides for a human rights protection which is equiva-
lent to the one given by the ECtHR.6! In its judgment, the ECtHR recog-
nised that EU law does not entitle individuals to a right of access to the
CJEU comparable to the individual complaint procedure provided by the
ECHR. However, it still held that the EU’s judicial system provides overall
equivalent human rights protection to that of the ECtHR, because domes-

59 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, supra note
46, paras.11-101.

60 1Ibid.,151-154; De Hert and Korenica, supra note 27.

61 De Hert and Korenica, supra note 27.
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tic courts entitle individuals affected by EU law with effective remedies.®?
It is important to recall that the EU’s judicial system includes both EU
treaties based tribunals and domestic courts. Both courts must implement
EU law. However, given the limited possibilities for individuals to directly
file complaints in EU treaties based tribunals,®® it is often for domestic
courts to apply EU law to specific cases.®* This issue was particularly sensi-
tive as seven judges wrote concurring opinions underlining the differences
between the individual right to access court provided by the ECtHR and
the much lower level of protection accorded by EU law.%5 Although all of
the judges agreed on the outcome of the case, as the presumption of equiv-
alent human rights protection is rebuttable and therefore EU law is not im-
mune from the ECtHR judicial review, it is important to note that the EC-
tHR was concerned with the limited scope of the right of individuals to ac-
cess courts in the EU’s judicial system. Specifically, the concurring opin-
ions called for the EU to become a party to the ECHR as the necessary step
to ensure an effective human rights protection within the EU’s judicial sys-
tem. %6

Third, an applicant may rebut the presumption of equivalent human
rights protection by demonstrating that the protection provided by EU law
is manifestly deficient.®” So far, the ECtHR has never found a Member
State responsible because an IO provided a manifestly deficient protection
to human rights victims.®® The only case where the ECtHR recognised that

62 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, supra note
46, paras. 155-167.

63 K. Gutman, The Evolution of the Action for Damages against the European
Union and Its Place in the System of Judicial Protection, 48 Common Market
Law Review (2011), 695.

64 Craig and De Blrca, supra note 14, 184-223; Betlem and Nollkaemper, supra note
54.

65 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, supra note
46, joint concurring opinion of judges Rozakis, Tulkens, Traja, Botoucharova, Za-
grebelsky and Garlicki; concurring opinion of judge Ress.

66 1Ibid. See also a number of scholars that consider the EU accession as a necessary
step to ensure an equivalent protection; De Hert and Korenica, supra note 27; Paa-
sivirta, supra note 36.

67 Ryngaert, supra note 37, 1000-1003; De Hert and Korenica, supra note 27; Bos-
phorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, supra note 46,
paras. 155-156.

68 De Hert and Korenica, supra note 27, 886-889; C. Ryngaert, The European Court
of Human Rights’ Approach to the Responsibility of Member States in Connec-
tion with Acts of International Organizations, 60 International & Comparative
Law Quarterly (2011), 997, 1000-1003.
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the applicant rebutted the presumption was A-Dulimi and Montana Mana-
gement Inc. In this case, the ECtHR held the UN sanctions regime manifest-
ly deficient in terms of human rights protection.®” Although scholars have
celebrated the decision as ground-breaking,”® the ECtHR Grand Chamber
reversed it. The ECtHR Grand Chamber held that the UN sanctions
regime was not manifestly deficient and it was for the Member State,
Switzerland, to interpret it in compliance with the ECHR. However, given
that Switzerland applied the sanctions regime in a way that was detrimen-
tal to the applicant, it violated the ECHR.”! Therefore, it is still unclear
what the exact meaning of manifestly deficient is and what the conditions
are to rebut the presumption of equivalent human rights protection.”?

2. Michaud

In Michaud, France implemented the EU anti-money laundering directives
in a way that required French lawyers to report suspicious money launder-
ing transactions to the French authorities. The applicant argued that the
obligation to report violated the client-attorney privilege covered by Article
8 of the ECHR. One of the issues that the applicant raised was whether the
rule in Bosphorus applied not only to directly applicable EU law, such as
regulations, but also to directives, which, as a general rule, have no direct
effect and must be implemented by the Member States so as to create
rights and obligations for individuals.”3

The ECtHR distinguished Michaud from Bosphorus because in Michaud
the State responsibility would depend not on its participation in the EU,
and, therefore, on whether or not EU law provided an equivalent human
rights protection to the applicant, but instead on the conduct that the State
itself adopted to implement the EU directive in its domestic system. Fur-
thermore, in Michaud French courts did not seek a preliminary ruling at
the CJEU and, therefore, the applicant did not have the possibility to fully
enjoy the EU’s judicial system, but had access limited to domestic courts.

69 Al-Dulimi and Montana Management Inc v. Switzerland, ECHR Application
No.5809/08, Judgment of 26 November 2013.

70 Platon, supra note 27; Pasquet, supra note 27, 190-196.

71 Al-Dulimi and Montana Management Inc v. Switzerland, ECHR Application
No.5809/08, Judgment of 21 June 2016.

72 De Hert and Korenica, supra note 27; Platon, supra note 27.

73 Michaud v. France, supra note 56; Bosphorus Hava Yollari Turizm Ve Ticaret Ano-
nim Sirketi v. Ireland, supra note 46.
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The ECtHR assessed the specific case by taking into account the sole re-
sponsibility of the Member State as the directives were general enough to
be interpreted in different ways, and, therefore, France could have imple-
mented such directives in compliance with the ECHR.7

Michaud is not a unique case. The ECtHR has consistently held that
when a Member State has the discretion to implement an international
obligation, it should interpret it in compliance with the ECHR. For in-
stance, in the context of the UNSC resolutions, the ECtHR established a
presumption that the UN and the SC do not require States to violate hu-
man rights. Therefore, it is possible for States to interpret any obligation
arising out of a SC Resolution in a way that complies with the ECHR. On
this basis, the ECtHR held in cases such as Al-Jedda,”> or Al-Dulimi and
Montana Management Inc.”® that the Member State violated the ECHR by
wrongly interpreting a SC Resolution. Note that this was possible because,
differently from Bosphorus where an EU regulation implemented the SC
Resolution, in Al-Jedda and Michaud, the 10 allowed the Member State cer-
tain discretion as to the practical implementation of the international obli-
gation. Interestingly, as it pertains to A-Dulimi and Montana Management
Inc., the Chamber and the Grand Chamber of the ECtHR disagreed as to
whether the UNSC left the Member State with some discretion in imple-
menting and interpreting the SC Resolution.”” As mentioned above, while
the Chamber decided that the UNSC resolution was manifestly deficient,
the Grand Chamber held that the UNSC left the Member State with cer-
tain discretion to interpret the Resolution in compliance with the ECHR.
Therefore, it was the Member State, and not the UN, to blame for imple-
menting the Resolution in a manifestly deficient way.”

3. Avotins

In Avotins, the applicant was an individual from Latvia who borrowed
from a company incorporated in Cyprus. The company won a case in

74 Michaud v. France, supra note 56, paras. 112-116.

75 AlJedda v. The United Kingdom, ECtHR Application No0.27021/08, Judgment of
7 July 2011.

76 Al-Dulimi and Montana Management Inc. v. Switzerland, supra note 71.

77 1Ibid., Al-Dulimi and Montanta Management Inc. v. Switzerland, supra note 69.

78 Platon, supra note 27; Al-Dulimi and Montanta Management Inc. v. Switzerland,
supra note 69; Al-Dulimi and Montana Management Inc. v. Switzerland, supra
note 71.
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Cypriot courts against the applicant and sought to enforce the Cypriot
judgment in Latvia. Under the EU Brussels I Regulation, the Latvian
Supreme Court enforced the Cypriot judgment. It held that domestic
courts had no authority to review foreign judgments under the Brussels I
Regulation, but should have simply enforced them. The applicant alleged
that by doing so, Latvia violated Article 6 of the ECHR as the Cypriot
court decided the judgment i1z absentia.”” There are two interesting aspects
of Avotins. First, it is a case that reassessed the Bosphorus test after the CJEU
Opinion 2/13. Second, Avotins is, on the one hand, similar to Bosphorus, as
it concerned an EU regulation directly applicable in the Member States,
but, on the other hand, similar to Michaud, as Latvian courts had not re-
quested a CJEU preliminary ruling and, therefore, the applicant did not
have the possibility to enjoy the full protection of the EU human rights ju-
dicial system.

As to the first aspect, the ECtHR confirmed the presumption that the
EU judicial system offers a human rights protection equivalent to the one
that individuals enjoy under the ECHR. However, the ECtHR clarified
that the applicants could rebut such presumption in the context of the mu-
tual recognition of foreign judgments because the EU Member States are
not supposed to blindly enforce foreign judgments without first assessing
whether they comply with the ECHR. In essence, the ECtHR held the
Brussels I Regulation could violate the ECHR if applied blindly without
first assessing whether or not a foreign judgment violates human rights. In
the ECtHR’s words:

[The ECtHR m]ust verify that the principle of mutual recognition is
not applied automatically and mechanically [... tlo the detriment of
fundamental rights [... Wlhere the courts of a State which is both a
Contracting Party to the Convention and Member State of the Euro-
pean Union are called upon to apply a mutual recognition mechanism
established by EU law, they must give full effect to that mechanism
where the protection of Convention rights cannot be considered mani-
festly deficient. However, if a serious and substantiated complaint is
raised before them to the effect that the protection of a Convention
right has been manifestly deficient and that this situation cannot be
remedied by European Union law, they cannot refrain from examining
the complaint on the sole ground that they are applying EU law.3°

79 Case of Avotins v. Latvia, supra note 47, paras. 14-68.
80 Ibid., 116.
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According to Avotins, domestic courts must conduct a human rights check
of any foreign decision notwithstanding the fact that this check may vio-
late EU law. Although Awvotins has not modified the Bosphorus test, it has
clarified what a manifestly deficient protection is. The protection provided
by EU law is manifestly deficient if it requires domestic courts to blindly
apply a foreign judgment without first assessing whether that judgment ef-
fectively complies with the ECHR. However, in Avotins, the Cypriot judg-
ment respected human rights and, therefore, Latvia enforced it in compli-
ance with both EU law and the ECHR.8!

As to the second aspect, the ECtHR clarified that in order to ensure a
level of human rights protection equivalent to the one provided by the
ECHR, domestic courts do not necessarily need to seek for a preliminary
ruling by the CJEU. The status of domestic courts as part of both the na-
tional and EU judicial systems allow them to apply EU law, including EU
human rights law.3?

Essentially, in Avotins the ECtHR confirmed the Bosphorus presumption
that the EU system provides individuals with a human rights protection
equivalent to the one enjoyed under the ECHR.

Therefore, an applicant may successfully file a complaint against a Mem-
ber State implementing an EU secondary rule under the following alterna-
tive conditions. The applicant could overcome the presumption of equiva-
lent protection by proving that the EU’s judicial system is manifestly defi-
cient because it does not provide effective remedies comparable to the one
required by the ECHR. This is an extremely high burden of proof on the
victim given that so far nobody has been able to rebut the presumption of
equivalent human rights protection. Alternatively, the applicant could ar-
gue the Member State violates the ECHR because of the way it implements
the EU secondary rule. The latter is a better strategy as the applicant allevi-
ates the ECtHR from the burden to evaluate whether the EU is responsible
for a human rights violation, and therefore, it is more likely to be success-
ful in holding the Member State accountable.

B. Combined Action and Failure to Act

The second scenario may be classified as combined action and failure to act
because the IO acts while the State fails to act. The Member State fails to

81 Ibid., 117-127.
82 Ibid., 117-127.
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prevent the IO from violating the ECHR. In these cases, the responsibility
of the Member State arises from its failure to prevent or stop the IO from
committing an unlawful act.

The ECtHR consistently held that deciding on the responsibility of the
State for its membership in an IO would entail assessing the liability of the
10 itself. In these cases what is at stake is, in the first place, the responsibili-
ty of the IO and, therefore, the ECtHR lacks jurisdiction ratione personae
over the IO. Essentially, in order to assert jurisdiction, the ECtHR requires
a Member State’s action.®?

In Bebrami and Saramati, two cases decided at the same time, a number
of applicants from Kosovo alleged that France, Germany, and Norway were
responsible for, first, failing to prevent the explosion of a bomb, which
killed Mr Behrami and, second, for detaining Mr Saramanti. In these cases,
the UNSC Resolution 1244 authorised NATO military intervention in the
Former Republic of Yugoslavia.?4 Therefore, they were not the countries
themselves that allegedly violated the ECHR, but NATO, an 10, empow-
ered by a UNSC Resolution. The ECtHR held:

Since operations established by the UNSC Resolutions under Chapter
VII of the UN Charter are fundamental to the mission of the UN to
secure international peace and security and since they rely for their ef
fectiveness on support from member states, the Convention cannot be
interpreted in a manner which would subject the acts and omissions of
Contracting Parties which are covered by UNSC Resolutions and oc-
cur prior to or in the course of such missions, to the scrutiny of the
Court. To do so would be to interfere with the fulfilment of the UN’s
key mission in this field including, as argued by certain parties, with
the effective conduct of its operations. It would also be tantamount to
imposing conditions on the implementation of a UNSC Resolution
which were not provided for in the text of the Resolution itself. This
reasoning equally applies to voluntary acts of the respondent States
such as the vote of a permanent member of the UNSC in favour of the
relevant Chapter VII Resolution and the contribution of troops to the
security mission: such acts may not have amounted to obligations
flowing from membership of the UN but they remained crucial to the

83 Ryngaert, supra note 37.
84 Behrami and Behrami v. France, supra note 48, paras. 2-7; Saramanti v. France,
Germany and Norway, supra note 48, paras. 2-17.
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effective fulfilment by the UNSC of its Chapter VII mandate and, con-
sequently, by the UN of its imperative peace and security aim.8’

The ECtHR adopted the same approach in Connolly$¢ and Boivin,¥” two
cases concerning the proceedings for employment and disciplinary sanc-
tions of two IOs: the EU and the European Organisation for Safety and
Navigation. The applicants brought their cases against a number of States
that were parties to these I0s. The ECtHR held in both cases that it did not
have jurisdiction ratione personae over the conduct of either the IO or the
Member States of such organisation.?¥ Therefore, when an EU act, which
does not require any form of implementation by the Member States, such
as an EU primary rule, violates human rights, the victims have no remedy
at the ECtHR. The ECtHR has no jurisdiction over the Member State
which fails to prevent the EU from violating human rights because assert-
ing jurisdiction over the Member State would entail indirectly asserting ju-
risdiction also over the EU. As a result, the applicants cannot file a com-
plaint against either the EU, as it is not a party to the ECHR, or the Mem-
ber State, and they are left with no means of redress.

Cedric Ryngaert justifies the ECtHR’s approach on the basis of Article
61(1) of the DARIO principles. According to him, if the ECtHR asserted
jurisdiction over cases such as Connolly and Bozwin, it would open the door
to holding a State accountable for the simple fact of being a member of an
IO and this would be inconsistent with Article 61(1).% I do not find Ryn-
gaert’s interpretation persuasive, because, while it is true that Member
States should not be held accountable for the mere fact of being a party to
an IO, the ECtHR could potentially assess their responsibility for their fail-
ure to act within an I0. While the ECtHR has consistently held that both
the actions and omissions of Member States are to be considered as con-
duct for the purpose of determining their responsibility under the
ECHR,*® the ECtHR jurisprudence concerning the accountability of Mem-
ber States for the conducts of IOs seems to ignore the Member States’ fail-

85 Behrami and Behrami v. France, supra note 48, para. 149; Saramanti v. France,
Germany and Norway, supra note 48, para. 149.

86 Connolly v. 15 Member States of the European Union, supra note 48.

87 Boivin v. 34 Member States of the Council of Europe, supra note 48.

88 Ibid.; Connolly v. 15 Member States of the European Union, supra note 48.

89 Ryngaert, supra note 37, 1011-1015.

90 See Fredman, supra note 43; Xenos, supra note 40; Mazzeschi, supra note 40;
Sepulveda Carmona, supra note 43; see e.g. Report of the Human Rights Com-
mittee General Assembly Thirty-Sixth Session Supplement No. 40 (A/36/40),
1981.
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ures to act. The ECtHR requires a Member State’s action to assert jurisdic-
tion over a case, while a Member State’s failure to prevent or influence the
conduct of IOs is not a basis for establishing jurisdiction ratione personae.
This is inconsistent with the ECtHR jurisprudence on positive obligations
and with the responsibility of States for their failures to act.

C. Double Failures to Act

The third scenario may be labelled as double failures to act because both the
State and the IO fail to act. From a human rights perspective, the issue is
whether or not the failure to act violates the ECHR. From an EU perspec-
tive, the issue is whether it is within the competences of the Member State,
the EU, or both, to act. Although the issue of competences was topical in
Opinion 2/13,%! the jurisprudence of the ECtHR has not focused on these
double failures to act situations so far. However, what results from an analy-
sis of the ECtHR case law and Opinion 2/13 is a deadlock situation: the
ECtHR lacks competence to decide these double failures to act cases.

There are a few ECtHR cases which refer to double failures to act. For in-
stance, in Bosphorus, although the case concerned a regulation implement-
ed by the Member State and therefore a double actions type of situation, the
ECtHR established that the EU’s judicial system is presumed to entitle vic-
tims to a human rights protection equivalent to the one provided by the
ECHR.?? In Avotins, the ECtHR stated that the applicant might rebut the
presumption of equivalent human rights protection and the Member State
has an obligation to check whether or not the EU’s judicial system is mani-
festly deficient. Such an evaluation entails an assessment of the failures of
the EU’s judicial system.? This aspect of the Bosphorus decision becomes
more visible when taking into consideration the cases of Gasparini,®* Kok-
kelvisserif®> and Perez.?¢ In these cases, the ECtHR assessed whether a Mem-

91 Opinion 2/13, supra note 1, 13; Lazowski and Wessel, supra note 3; Eeckhout, su-
pra note 3; De Witte and Imamovic, supra note 3.

92 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, supra note
46.

93 Avotins v. Latvia, supra note 47.

94 Gasparini v. Italy and Belgium, supra note 50.

95 Cooperatieve Producentenorganisatie van De Nederlandse Kokkelvisserij U.A. v.
Netherlands, supra note 50.

96 Perez v. Germany, supra note 50.
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ber State was responsible for what Cedric Ryngaert describes as a structural
lacuna, or in other words, a failure of the IO’s judicial system.””

In Kokkelvisserij, the applicant alleged that the EU’s judicial system had
violated his procedural rights as he was not entitled to rebut the Advocate
General’s Opinion before the decision of the CJEU. The complaint alleged
a failure of the EU’s internal judicial system. The ECtHR distinguished this
case from Boivin and Connolly on two grounds. First, while in Bozvin and
Connolly, the applicants complained about a decision made by the IO; in
Kokkelvisserj, the applicant complained about the procedural guarantees
provided by the IO’s judicial system.”® According to Bosphorus, Member
States must ensure that the judicial system of an IO provides human rights
protection equivalent to the one provided by the ECHR.? Therefore, when
the procedural guarantees provided by the dispute settlement mechanism
of an IO are at stake, the ECtHR has jurisdiction over the case as the Mem-
ber State must guarantee human rights protection that is equivalent to the
one provided by the ECHR.!% Second, in Kokkelvissersy, domestic courts
triggered the EU’s judicial proceedings through a request for a preliminary
ruling.!®! Therefore, in contrast to the cases Boivin and Connolly, domestic
courts were themselves involved in the EU’s judicial proceedings. This is
certainly the case given that Member State courts are part of the EU’s judi-
cial system and Member States are involved in any domestic proceeding
raising an EU question, whether or not a domestic judge requests for a
CJEU preliminary ruling.!?

The ECtHR confirmed this approach in Gasparini,'® where the appli-
cant alleged a structural lacuna in the NATO’s dispute settlement mecha-
nism. In contrast to the EU, the NATO’s dispute settlement mechanism
does not include the possibility for domestic courts to request a prelimi-
nary ruling and, therefore, domestic courts were not involved in the pro-

97 Ryngaert, supra note 37, 1003-1006.

98 Cooperatieve Producentenorganisatie van De Nederlandse Kokkelvisserij U.A. v.
Netherlands, supra note 50; Boivin v. 34 Member States of the Council of Eu-
rope, supra note 48; Connolly v. 15 Member States of the European Union, supra
note 48.

99 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, supra note
46.

100 Ryngaert, supra note 37, 1003—1006.

101 Cooperatieve Producentenorganisatie van De Nederlandse Kokkelvisserij U.A. v.
Netherlands, supra note 50.

102 Ryngaert, supra note 37, 1003-1006.

103 Gasparini v. Italy and Belgium, supra note 50.

719



https://doi.org/10.5771/9783845299051-695
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Dalia Palombo

ceedings internal to the 10.1% Despite the lack of involvement of the na-
tional courts, the ECtHR asserted jurisdiction over the case as

[... tthe Court, in reality had to ascertain whether the respondent
States, at the time they joined NATO and transferred to it some of
their sovereign powers, had been in a position, in good faith, to deter-
mine the NATO?’s internal dispute resolution mechanism did not fla-
grantly breach the provisions of the Convention.'%’

The Perez'% case is similar to Gasparini. Like in Gasparini, the applicant,
who was a UN employee, alleged a structural failure in the UN’s internal
dismissal proceedings, and like in Gasparini, Member States had not been
involved in the proceedings. The ECtHR restated the same principles de-
veloped in Gasparini: Member States are responsible for ensuring that the
IO provides the applicant human rights protection equivalent to the one
given by the ECHR’s system. Therefore, the ECtHR has jurisdiction over
cases concerning a structural failure of the IO’s internal system. In both
Perez and Gasparini, the ECtHR asserted jurisdiction but then dismissed
the cases as the NATO and the UN’s internal proceedings were not mani-
festly deficient.!”” In essence, the ECtHR applied the presumption of
equivalent human rights protection established in Bosphorus and decided
that the applicants were not able to rebut the presumption in the circum-
stances of the specific cases considered by the ECtHR.!1%® The ECtHR es-
tablished that, while the Member States are not responsible for the deci-
sions made by the organs of I0s as detailed in Borvin and Connolly, they
may be responsible for structural failures of the I0’s internal proceedings.
According to Cedric Ryngaert’s analysis:

[In Gasparini... tlhe Court did not [...] attempt to, identify an action by
a State. It distinguished Gasparini from Boivin and Connolly. [... Iln
Gasparini the applicant alleged a structural lacuna in the IO’ internal
dispute-settlement mechanism. This structural lacuna the Court would
be entitled to review, in other words Member States are responsible for
the structural lacunae of I0’s internal procedures.!®”

104 Ibid.

105 1Ibid., Information Note on the Court’s case-law No. 119.

106 Perez v. Germany, supra note 50.

107 Ibid., Gasparini v. Italy and Belgium, supra note 50.

108 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, supra note
46.

109 Ryngaert, supra note 37, 1005.
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It is important to emphasise the procedural nature of such structural lacu-
na. The ECtHR has jurisdiction over structural lacuna only, but it does not
have jurisdiction over any other case concerning the failure to act of an IO.
For instance, if an IO fails to protect individuals from human rights viola-
tions committed in a territory it controls, the ECtHR lacks jurisdiction.!1?
This was the case in Stichting Mothers of Srebrenica when the ECtHR had to
assess whether Dutch military forces, which were controlling the territory
of Srebrenica under a UN mission, were responsible for failing to prevent
the massacre of more than 7000 people by the Bosnian Serb Army. The EC-
tHR declared the application inadmissible as it lacked jurisdiction ratione
personae over the UN and the Dutch military acting in the capacity of UN
forces.!!! Therefore, the ECtHR applied its jurisprudence established in
Behrami, Saramati, Connolly and Boivin, concerning the conduct of 10s: the
ECtHR has no jurisdiction over the conduct of any IO and, therefore, dis-
misses all cases relating to such conduct, including both actions and fail-
ures to act.

The practical application of the ECtHR jurisprudence to these double
failures to act cases are particularly complicated. Let’s assume, for instance,
that both the EU and the Member State fail to regulate the activities of pol-
luting industries that are affecting the lives of a number of applicants and
let’s apply the ECtHR jurisprudence to such a case. In Stichting Mothers of
Srebrenica, it was clear that the UN failed to act as it was in control of a
territory that UN forces were supposed to secure from any attack. Con-
versely, in the example above about environmental pollution, neither the
EU nor the Member State regulates the activities of the polluting industry.
The Member State could, therefore, be responsible because it does not en-
act a regulation alternative to the one that the EU fails to provide. These
circumstances could facilitate the applicants’ complaint at the ECtHR. It is
one thing to hold a Member State responsible for not controlling the deci-
sions of an IO, but it is quite another to hold a Member State responsible
for not providing an alternative remedy to the one that the IO could pro-
vide. In this example of environmental pollution, the Member State and
the EU jointly fail to act, while in Stichting Mothers of Srebrenica it was the
IO that failed to secure a territory under its control. When both the EU
and the Member State fail to act, the problem arises in assessing which en-
tity should act. Logically, the answer would depend on which entity is sup-
posed, but instead failed, to act. Therefore, the question would be whether

110 d’Aspremont, supra note 34; Ryngaert, supra note 37.
111 Stichting Mothers of Srebrenica and others v. the Netherlands, supra note 49.
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the EU, the Member State, or both, are competent to regulate the pollut-
ing activities. This issue opens a Pandora’s Box, given that, by determining
whether the Member State or the EU are competent to act, the ECtHR
would effectively interpret EU law.

The problem of the division of competences between the EU and the
Member States was at stake in Opinion 2/13.11? The Council of Europe and
the EC have unsuccessfully attempted to address the issue of competence
in the Draft Agreement'!? by proposing a co-respondent mechanism to file
a complaint simultaneously against the EU and the Member States. Ac-
cording to the Draft Agreement, the human rights victim would file a
complaint against the EU, when the ECHR violation arises from an EU pri-
mary norm, and, conversely, against the Member State when the ECHR vi-
olation arises from an EU secondary norm. In both cases, the ECHR could
invite the other entity, being the Member State in cases of a breach arising
from a primary norm, and the EU in cases of a violation arising from a sec-
ondary norm, to join the case as a co-respondent. The EU or the Member
State could also take the initiative to propose themselves as co-respondent
to the case.!'* In Opinion 2/13, the CJEU found this mechanism problem-
atic because the ECtHR would have the power to assess whether the re-
spondent and co-respondent are jointly or separately liable. As a result, the
ECtHR would effectively interpret EU law and decide who is competent to
act. According to Opinion 2/13, this would entitle the ECtHR to unlawful-
ly assess the division of competences between the EU and the Member
States.!S It is important to note that the co-respondent mechanism, as pro-
posed in the Draft Agreement, does not clarify which party should be the
defendant when the EU and/or the Member State fail(s) to act through ei-
ther domestic or EU law. The Draft Agreement focuses only on actions
based on primary or secondary EU norms.!'¢ Therefore, neither the Draft
Agreement, nor Opinion 2/13, clarified how the ECtHR should assess
whether or not a Member State was supposed to act but failed to do so.
However, it is evident from Opinion 2/13 that the ECtHR lacks authority
to determine the division of competences between the Member States and

112 Opinion 2/13, supra note 1.

113 ‘Fifth Negotiation Meeting between the CDDH Ad Hoc Negotiation Group and
the European Commission on the Accession of the European Union to the Euro-
pean Convention on Human Rights] supra note 2.

114 Ibid.; Lock, supra note 45.

115 Opinion 2/13, supra note 1.

116 Lock, supra note 45; Besson, supra note 45.
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the EU as this issue pertains to EU law and therefore the solution proposed
in the Draft Agreement does not comply with EU law.

As of today, it is unclear how the ECtHR is supposed to assess situations
of failures to act. If the EU were the competent authority to act, the EC-
tHR would likely dismiss the case on jurisdictional grounds as it would
lack jurisdiction ratione personae on the EU. If instead, the Member State
was the competent authority to act, then the case would be a regular one
directed against a Member State without any involvement of the EU. If the
EU and the Member State were both competent, then the ECtHR would
have jurisdiction on the Member State only. However, whatever analytical
approach the ECtHR might take (either considering the Member State, the
EU, or both competent), it would, in fact, interpret EU law. As clarified by
Opinion 2/13, the ECtHR would violate EU law if it was to interpret it by
assessing the division of competences between the EU and the Member
State. Thus, following the logic of Opinion 2/13, the ECtHR has no option
other than declaring itself incompetent to assess double failures to act cases.

V. Conclusion

The ECtHR constructed its jurisprudence looking forward to the EU acces-
sion to the ECHR.!7 This logic is evident in Bosphorus, where a number of
judges have explicitly stated that the EU will fully protect fundamental
rights only through accession to the ECHR. However, unless the EU be-
comes a party to the ECHR, the ECtHR jurisprudence resembles a patch-
work frame carefully designed for picturing accession by the EU, which is
not likely to happen in the foreseeable future. The immediate result of this
jurisprudence is that victims have no effective remedies when they suffered
violations of their rights due to wrongful conduct of the EU.'8 This hap-
pens for the following main reasons.

First, the ECtHR established a jurisdictional bar applicable to cases con-
cerning a State’s failure to act within an I0. The ECtHR requires an action
of the Member State to assert jurisdiction over a case. By doing so, the EC-
tHR effectively disregards its jurisprudence on positive obligations accord-
ing to which a State may violate human rights by failing to act.'’ The EC-

117 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, supra note
46.

118 De Hert and Korenica, supra note 27.

119 Fredman, supra note 43; Xenos, supra note 40; Madelaine, supra note 40.
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tHR does not assert jurisdiction over the Member State which fails to pre-
vent the IO from violating human rights. The only note worthy exception
to this principle is the recent jurisprudence on structural lacuna, which
considers the Member State responsibility for the creation of an inefficient
dispute settlement mechanism internal to the IO. Such a jurisprudential
trend is, however, for the moment, limited to a few cases that, in the end,
were all dismissed on various grounds.!2°

Second, the ECtHR established a strong presumption in favour of 10s
when States violate human rights in order to fulfil another international
obligation. The presumption of equivalent human rights protection estab-
lished in Bosphorus creates a high burden of proof for an applicant who
shall demonstrate that the human rights protection provided by the IO is
manifestly deficient.!?! To date there is no case where the ECtHR has as-
sessed the human rights protection provided by an IO as manifestly defi-
cient. It may be argued that after Opinion 2/13 the ECtHR has used a
more assertive tone in Avotins as it effectively held that it would be possible
to rebut the presumption when EU law requires the Member State to
blindly recognise a foreign judgment. However, it is difficult to predict
whether this line of analysis will have any practical effect for human rights
victims, as in the end, the ECtHR dismissed the case.!22

Consequently, the only option for human rights victims is to argue that
the Member State violates alone human rights by not correctly implement-
ing or interpreting its international legal obligations. In blaming the Mem-
ber State, the applicant liberates the ECtHR from the heavy burden of in-
directly assessing the responsibility of the EU. The case becomes an ordi-
nary complaint against the Member State and, therefore, the ECtHR is not
subject to any additional restriction to adjudicate it. However, this strategy
may only work for those cases when the 10 allows the Member State cer-
tain discretion as to the implementation of an international obligation.
The issue would be whether the State interprets an international obliga-
tion, arising from its membership in an IO, in compliance with the ECHR.

120 Ryngaert, supra note 37.
121 De Hert and Korenica, supra note 27.
122 Avotins v. Latvia, supra note 47.
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