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Ever since the entry into force of the Amsterdam Treaty, the EU has had the competence to
adjust national legislations via approximation instruments. In doing so, it has had the ability
to influence the sanctions foreseen in the national criminal codes. The aim of this contribution is
to review the scope of the EU’s competence to approximate national criminal sanctions with a
view to assessing (1) the existence of an EU policy with respect to the approximation of
sanctions and (2) the extent to which the legal basis has been used in a consistent and correct
way. The frequently stressed sensitivity of the matter and the reluctance of Member States to
give up their national sovereignty when it comes to criminal law, highlight the crucial need for a
such policy and consistent and correct use of provisions. The contribution goes into the existing
minimum maximum sanctions as well as possible future minimum minimum sanctions and
maximum maximum sanctions.

I. Introduction

Ever since the entry into force of the Amsterdam Treaty, the EU has had the
competence to adjust national legislations via approximation instruments.2 In doing
so, it has had the ability to influence the sanctions foreseen in the national criminal
codes.3 The Lisbon Treaty has not brought about significant changes with respect to
the wording of the treaty approximation provisions4, as a result of which there is a
certain continuity in the legal framework.

The aim of this contribution is to review the scope of the EU’s competence to
approximate national criminal sanctions with a view to assessing (1) the existence of
an EU policy with respect to the approximation of sanctions and (2) the extent to
which the legal basis has been used in a consistent and correct way. The frequently
stressed sensitivity of the matter and the reluctance of Member States to give up
their national sovereignty when it comes to criminal law5, highlight the crucial need
for a such policy and make consistent and correct use of provisions.

1 Assistant professor, Institute for International Research on Criminal Policy, Department of Criminal Law and
Criminology, Ghent University (email: Wendy.DeBondt@UGent.be)

2 Article 29 and 31 (e) TEU.
3 See e. g. : S. Claisse/J.-S. Jamart, "L'harmonisations Des Sanctions," in D. Flore, S. Bosly, H. Brulin, S. Claisse, S.

de Biolley, M.-H. Descamps, J.-S. Jamart and M. Van Ravenstein, Actualités De Droit Pénal Européen, Brugge: La
Charte, 2003, 59-81.

4 Article 83 TFEU. See also: S. Peers, EU Criminal Law and the Treaty of Lisbon, European Law Review, 2008
33: 507.

5 See e. g. I. Bantekas, Some Theoretical Foundations of EU Criminal Law: An International Law and International
Organisations Perspective. European Journal of Law Reform, 2007 Vol VIII, n°2, 34; 3; M. Heger, Influences of EU
Law on National Criminal Law. US-China Law Review, 2011, 8, 263-271, 264; J. Vervaele. Europeanisering van het
strafrecht of de strafrechtelijke dimensie van de Europese Integratie. Panopticon, 2004 3-25, 4.
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The introduction will recall a number of basic principles with respect to approx-
imation stressing (1) the necessity requirement (looking into the differences in the
views on an either autonomous or auxiliary function of approximation) and (2) the
concept of minimum requirements (looking into the meaning thereof in light of
the national approach to prescribing sanctions). In doing so, this introduction
justifies the threefold structure of the analysis that follows.

1. Approximation

Legal analyses on the approximation of criminal law usually start with a reference
to the Maastricht Treaty.6 Despite the fact that the Union had not gained an explicit
approximation competence, the early joint actions included a number of minimum
standards with respect to the criminal legislation in the Member States.7 However,
the minimum standards included in those joint actions related to the behavioural
aspect of criminal legislation and did not include provisions on the sanction that
needed to be provided. Those joint actions only provide that “effective, proportionate
and dissuasive penalties” need to be foreseen. As no specific requirements on what
those sanctions should look like are included, an analysis looking into the approx-
imation of sanctions, should therefore start with the Amsterdam era.

With the Amsterdam Treaty, the so-called approximation competence was for-
mally introduced into the EU treaties. The goal of the European Union is to
provide its citizens with a high level of safety in an Area of Freedom, Security and
Justice. Article 29 TEU stipulated that such an objective shall be achieved by
preventing and combating crime, organised or otherwise, […] through approxima-
tion, where necessary, of rules on criminal matters in the Member States, in
accordance with the provisions of article 31(e). Article 31 (e) in turn stipulated that
such common action on judicial cooperation in criminal matters shall include
progressively adopting measures establishing minimum rules relating to the constitu-
ent elements of criminal acts and to penalties in the fields of organised crime,
terrorism and illicit drug trafficking. The combination of Article 29 and 31 (e) TEU
revealed that part of creating such an Area of Freedom, Security and Justice entailed
– to the extent that it was necessary – the introduction of minimum requirements
with respect to the penalties provided for in the national legislation of each of the
Member States.

The changes brought about by the Lisbon Treaty have not had a significant
impact on the wording of the treaty provisions related to the approximation of
sanctions. The current legal basis is quite similar to the old one. Article 83 TFEU
now reads that the European Parliament and the Council may, by means of

6 See e. g.: A. Klip/H. van der Wilt, Harmonisation and Harmonising Measures in Criminal Law. Royal Nether-
lands Academy of Arts and Sciences, 2002; A. Weyembergh, L'harmonisation Des Législations: Condition De L'espace
Pénal Européen Et Rélévateur De Ses Tensions: Collection "Études Européennes", Brussels: Éditions de l'Université
de Bruxelles, 2004.

7 e.g. Title II. A. (b) Joint Action of 24 February 1997 adopted by the Council on the basis of Article K.3 of the
Treaty on European Union concerning action to combat trafficking in human beings and sexual exploitation of
children, O. J. L 63 of 4.3.1997.
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directives adopted in accordance with the ordinary legislative procedure, establish
minimum rules concerning the definition of criminal offences and sanctions in the
areas of particularly serious crime with a cross-border dimension resulting from the
nature or impact of such offences or from a special need to combat them on a
common basis.

The correct interpretation of those provisions proved to be challenging. Both the
concept of “necessity” and the concept of “minimum rules” have been subject to
complex legal discussions.

2. Necessity

Herlin-Karnell rightly argues that the necessity requirement for approximation is
very vague which undoubtedly would give way to needless political discussions in
the Council.8 A solid interpretation of the necessity requirement presupposes that
there is a clear understanding of the function of approximation and the goals that it
is hoped will be achieved. Only if the function and goals are clear, is it possible to
provide an argumentation justifying that in a specific case approximation is “neces-
sary” to reach the goal. To this point in time, there is no common understanding on
the functions of approximation. Various authors have commented on this.9 Most
commonly, a distinction is made between an autonomous and an auxiliary function
for approximation.

The autonomous function for approximation is based on ideological, political
and/or pragmatic motives and starts from the idea that a mature Area of Freedom,
Security and Justice, includes a common view on the severity of crime and thus that
sanctions that should be provided.10 It is argued that differences in criminal sanctions
would lead potential perpetrators to concentrate their criminal activity in the
Member State with the mildest sanction regime.11 A common view of the severity
of certain crimes and the introduction of common minimum standards with respect
to the sanction scales would in addition also be beneficial thereto for the deterrent

8 E. Herlin-Karnell, Waiting for Lisbon… Constitutional Reflections on the Embryonic. General Part of EU
Criminal Law. European Journal of Crime, Criminal Law and Criminal Justice, 2009, 17, 227-242, 233

9 M. Borgers, Functions and Aims of Harmonisation After the Lisbon Treaty. A European Perspective. in Fijnaut/
Ouwerkerk. The Future of Police and Judicial Cooperation in the European Union. 2010 Leiden: Koninklijke Brill
(347-355); T. Elholm, Does EU Criminal Cooperation Necessarily Mean Increased Repression? European Journal of
Crime, Criminal Law and Criminal Justice, 2009, 17, 191-226; A. Weyembergh, The functions of approximation of
penal legislation within the European Union. Maastricht Journal of European and Comparative Law, 2005 12 (2),
149-172. J. Vogel, Why is harmonisation necessary? A Comment in A. Klip/H. Van der Wilt. Harmonisation and
harmonising measures in criminal law. 2002 Amsterdam: Royal Netherlands Academy of Arts & Sciences (55-64); J.
Spencer, Why is harmonisation necessary? in A. Klip/H. Van der Wilt. Harmonisation and harmonising measures in
criminal law. 2002, Amsterdam: Royal Netherlands Academy of Arts and Sciences (43-54).

10 A. Weyembergh, The functions of approximation of penal legislation within the European Union. Maastricht
Journal of European and Comparative Law, 2005 12 (2), 149-172., 167; J. Vogel, Why is harmonisation necessary? A
Comment in Klip & Van der Wilt. Harmonisation and harmonising measures in criminal law. 2002 Amsterdam:
Royal Netherlands Academy of Arts & Sciences (55-64), 59; J. Spencer, Why is harmonisation necessary? in Klip &
Van der Wilt. Harmonisation and harmonising measures in criminal law. 2002, Amsterdam: Royal Netherlands
Academy of Arts and Sciences (43-54), 43.

11 A. Weyembergh, The functions of approximation of penal legislation within the European Union. Maastricht
Journal of European and Comparative Law, 2005 12 (2), 149-172. 164.
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effect of crime.12 However, this autonomous function of approximation is not free
from critique. On the occasion of the Council discussions on the draft framework
decision on trafficking in human beings, the Danish delegation was not convinced
of the effect approximation of sanctions could have and demanded a clear and
stricter necessity test be carried out.13 Rightly so, it was pointed out that the
proposed approach to approximate sanctions via the adoption of minimum rules
could never guarantee that after implementation a common view on the severity
would be reflected in the criminal codes of the Member States. As an essential
characteristic of approximation via the framework decisions, the requirements put
to the Member States are only minimum requirements. Member States retain the
discretion to maintain or even introduce new, more severe, sanctions. By definition,
approximation via the introduction of minimum requirements will not result in a
common view on severity reflected in the national criminal codes. Empirical
analysis exists to support that argument.14 As the criminal cultures of the Member
States differ significantly, it should come as no surprise that the implementation of
the minimum requirements has led to a wide variety of sanctions. Furthermore, the
sanction included in the criminal code is only a small part of the sanction culture of
a Member State. There are no internationally accepted standards on the links
between in abstracto sanctions found in the criminal codes and in concreto sanctions
imposed in a specific case. Even where in abstracto sanctions are the same, there is no
guarantee that the in concreto sanctions will also be the same. In addition, there are
also significant differences in the sanction execution legislation and practices of the
Member States.15 Looking to attain a common view on the severity of certain
crimes requires a more holistic approach and should include far more initiatives to
complement the introduction of minimum standards with respect to the in abstracto
sanctions to be included in the national criminal codes. Claisse and Jamart add to
that discussion that if the idea is to develop an Area of Freedom. Security and Justice
in which there is a common understanding on the severity of crime, the current
policy is very one-sided focussing only on sanctions involving the deprivation of
liberty and not taking any initiative to then also approximate other sanctions such as
financial penalties or alternative sanctions.16 For all those reasons, the autonomous
function is not convincing when looking into providing argumentation that would

12 J. Vogel, Why is harmonisation necessary? A Comment in Klip & Van der Wilt. Harmonisation and harmonising
measures in criminal law. 2002 Amsterdam: Royal Netherlands Academy of Arts & Sciences (55-64), 57.

13 JHA Council meeting of 28 and 29 May 2001.
14 T. Elholm. Does EU Criminal Cooperation Necessarily Mean Increased Repression? European Journal of Crime,

Criminal Law and Criminal Justice, 2009, 17, 191-226, 220.
15 E. Lambert-Abdelgawad. L’harmonisation des sanctions pénales en Europe: Étude comparée de faisabilitié

appliquée aux sanctions applicables, au prononcé des sanctions et aux mesures d’aménagement des peines privatives
de liberté. In Delmas-Marty, Giudicelli-Delage en Lambert-Abdelgawad. Collection de l’UMR de droit comparé de
Paris. 2003 Parijs: Societé de Législation Comparé (179-194) , 185; R. Miklau. Approximation of Sanctions within
the European Union. in Daems, Van Zyl Smit & Snacken. European Penology? 2013, Oxford: Hard Publishing
(114-122) , 114; G. Vermeulen et al, Material detention conditions, execution of custodial sentences and prisoner
transfer in the EU Member States. 2011 Antwerp: Maklu.

16 S. Claisse/S. J. Jamart, L’Harmonisation des sanctions. In D. Flore et al Actualités de droit penal europeen. 2003,
Brussel: La Charte 77.
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meet the necessity requirements. Owing to the inherent limitations of the ‘mini-
mum’ character of the minimum requirements, any argumentation leading to the
necessity of approximation to reflect the common understanding of the severity of
crime such as would be suitable for a mature area of freedom, security and justice,
fails to be convincing. As also pointed out by Nuotio, the supposed symbolic value
of approximation is not the strong rational legal argument the European criminal
policy maker needs to justify its interference in the sanction legislation of the
Member States.17

The auxiliary function of approximation starts from the provisions in the interna-
tional cooperation instruments18, i. e. those provisions that make cooperation de-
pendent on the sanctions that are nationally provided for. Previously, it was argued
that double criminality requirements found in international cooperation instruments
should be used as a basis to develop a solid necessity requirement for the approxima-
tion of the behavioural part of offences.19 International cooperation is not only
made dependent on the more frequently commented double criminality require-
ment, but is also made dependent on the severity of the offence underlying the
cooperation. Therefore a parallel reasoning can be made with a view to developing
a solid necessity requirement for the approximation of the sanctions for offences.

Given that it was deemed undesirable to make international cooperation possible
for petty crime, it is provided for that cooperation is only possible for offences that
meet a certain severity threshold. Owing to the growing importance of mutual
recognition based cooperation instruments, some authors argue that the importance
of the auxiliary function of approximation is declining or unconvincing.20 However,
that view is not entirely shared. Even in the more recent mutual recognition based
cooperation instruments, sanction thresholds can be found. The effective use of
international cooperation instruments is therefore dependent on the sanctions
provided for in the national criminal codes. In contrast to the autonomous function
of approximation, the auxiliary function can be a good basis to develop argumenta-
tion supporting the necessity of approximation of sanctions. In doing so, linking
approximation of sanctions to the sanction thresholds found in cooperation instru-
ments would be a good basis for a coherent/consistent European criminal policy in
this respect. To ensure that international cooperation is possible, it is “necessary” to

17 K. Nuotio, Harmonization of criminal sanctions in the European Union. In Husabo and Strandbakken.
Harmonisation of Criminal Law in Europe. 2005, Antwerp: Intersentia, 91.

18 A. Weyembergh, The functions of approximation of penal legislation within the European Union. Maastricht
Journal of European and Comparative Law, 2005 12 (2), 149-172.

19 W. De Bondt, Double Criminality in International Cooperation in Criminal Matters, in G. Vermeulen/W. De
Bondt/C. Ryckman Rethinking International Cooperation in Criminal Matters. Moving Beyond Actors, Bringing
Logic Back, Footed in Reality, (Antwerp-Apeldoorn-Portland: Maklu, 2012), 86-159 or W. De Bondt/G. Vermeulen,
Appreciating Approximation. Using Common Offence Concepts to Facilitate Police and Judicial Cooperation in the
EU. in M. Cools et al, Readings on Criminal Justice, Criminal Law & Policing, (Antwerp-Apeldoorn-Portland:
Maklu, 2010), 15-40.

20 A. Weyembergh, The functions of approximation of penal legislation within the European Union. Maastricht
Journal of European and Comparative Law, 2005 12 (2), 149-172., 156 and T. Elholm. Does EU Criminal
Cooperation Necessarily Mean Increased Repression? European Journal of Crime, Criminal Law and Criminal
Justice, 2009, 17, 222.
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make sure that the offence meets the sanction threshold. The necessity of approx-
imation would be to secure the possible use of a cooperation instrument. The fact
that approximation is limited to minimum requirements and the unavoidable con-
sequence that Member States may uphold or introduce a more sever sanction, in no
way undermines the necessity argumentation.

Therefore, a critical analysis of the EU policy with respect to the use of the
approximation competence requires a comparative analysis between sanction–re-
lated provisions in instruments governing international cooperation in criminal
matters and the sanction related minimum requirements found in approximation
instruments.

3. Minimum requirements

In addition to the discussion on the necessity requirement, the concept of
“minimum requirements” has also been subject to discussion. To be able to interpret
the meaning thereof, the Belgian national criminal code was used as a basis. In the
Belgian criminal code, in abstracto sanctions include a minimum and a maximum
sanction.21 In doing so, a sentencing judge is provided with at times considerable
discretion to impose what is deemed the most appropriate sanction in a particular
case. Using the Belgian approach to include a minimum and a maximum sanction
in the criminal code, the concept of ‘minimum requirements’ with respect to those
sanctions, the possibility for the EU to adopt minimum requirements would be
interpreted as minimum requirements with respect to the minimum sanction as well
as minimum requirements with respect to the maximum sanction. This would result
in an approximation instrument holding a minimum minimum sanction and/or a
minimum maximum sanction. It should be noted though, that not all EU countries
have a similar approach. The added value of minimum sanctions is often questioned.
Not all EU countries have provided for minimum sanctions in their national
criminal codes.22 With a view to making sure that the specificities of the national
criminal codes would be respected, a Declaration was added to the Amsterdam
Treaty in which it was agreed that Member States that did not provide for minimum
sanctions in their criminal codes could not be required to do so following the
adoption of an approximation instrument.23 This explains why the European
criminal policy maker has focused the approximation efforts on the introduction of
minimum maximum sanctions and none of the adopted approximation instruments
hold provisions relating to minimum minimum sanctions. Interestingly, negotiators
seem to have never brought up the declaration as a result of which it was not re-
included with the adoption of the Lisbon Treaty. This means that in the new legal

21 e.g. Article 468 Belgian Criminal Code: He who commits a robbery using force or threat, shall be punished
with imprisonment from five years to ten years.

22 see e. g. on the discussion held in The Netherlands with respect to the possible introduction of minimum
sanctions: F. van Tulders/ J. van der Schaaf. Straffen en minimumstraffen bij recidive in zware zaken. Research
Memoranda, 2012, n°3.

23 Declaration 8 to the Amsterdam Treaty: Declaration on Article K.3(e) of the Treaty on European Union, O. J. C
340 of 10.11.1997.
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framework, the limitation with respect to the possibility to introduce minimum
minimum sanctions has been lifted, which is particularly interesting given the lift on
the unanimity requirement to formally adopt approximation instruments. An analy-
sis of the EU sanction policy in a post-Lisbon era would therefore include both the
current minimum maximum as well as the possible future minimum minimum
sanctions.

For reasons of completeness, the question arises whether the current limitation of
the EU’s approximation competence would also allow the EU to adopt maximum
requirements and in doing so provide standards with respect to either maximum
minimum sanctions and/or maximum maximum sanctions. The line of argumenta-
tion provided for by Claisse and Jamart in this respect is worth mentioning. They
argue that the treaty provisions should be interpreted in light of their spirit. The
objective of the European policy maker, according to them, has been to allow the
EU to adopt measures that would bring the criminal law provisions of the Member
States closer together; put differently, to gradually reduce the diversity among the
criminal law provisions and in doing so reflect a common view on the severity of
certain crimes.24 In light of the abovementioned discussion on the autonomous
function of approximation and the inherent limitations to use approximation to
reflect a common understanding of the severity of crimes, the need to complement
the traditional limitation to minimum requirements with the possibility to introduce
maximum requirements is justified. Bringing the criminal legislations closer to-
gether cannot be reached through the introduction of minimum requirements, but
needs to be complemented with the introduction of maximum requirements. From
a political perspective, the question arises whether the introduction of maximum
requirements will ever be able to contribute to minimising the diversity amongst the
Member States. The current criminal cultures are so diverse, that chances are that
the political compromise reached in relation to the maximum requirements would
be aligned based on the most punitive existing criminal provisions, leaving the other
Member States with the discretion to introduce a more lenient sanction. This
concern adds to the importance to link the introduction of requirements, be it
minimum or maximum requirements, to the provisions found in international
cooperation instruments. Even though the competence for the EU to introduce
maximum requirements with respect to penalties can be contested on the strict
reading of the treaty provisions, it remains interesting to assess to what extent a need
can be deduced from the current cooperation provisions and to what extent the
current treaty provisions providing the legal basis for approximation of sanctions
need to be reviewed accordingly.

Taking account of the abovementioned extension of the EU’s approximation
competence and thus of the scope to not only include minimum requirements, but
also maximum requirements, four types of approximation provisions can be antici-
pated in relation to:

24 S. Claisse/S. J. Jamart, L’Harmonisation des sanctions. In D. Flore et al Actualités de droit penal europeen. 2003,
Brussel: La Charte 63.
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1. minimum minimum sanctions;
2. maximum minimum sanctions;
3. minimum maximum sanctions; and
4. maximum maximum sanctions.

The functional analysis underlying this contribution – starting from the need to
link approximation to the sanction–related provisions found in international coop-
eration instruments – has led to the conclusion that only three out of those four
options can be withheld.

Firstly, reference can be made to those provisions that ensure the proportionate
use of cooperation instruments providing that the instrument cannot be used unless
the maximum sanction provided for the underlying offence meets certain minimum
standards. These provisions can be linked to the approximation of the minimum
maximum sanctions.

Secondly, reference can be made to those provisions that ensure the proportionate
use of cooperation instruments providing that the instrument cannot be used unless
the sanction imposed for the underlying offences meets certain minimum standards.
These provisions have been linked to the approximation of the minimum minimum
sanctions. However, it should be added that the idea that the introduction of
minimum minimum sanctions guarantees that the sanctions imposed do not go
beyond that, fails to take account of the difference between in abstracto sanctions and
in concreto sanctions. It is not uncommon for legal systems to have provisions that
provide the sentencing judge with the discretion to impose a sanction that goes
beyond the minimum provided for in the criminal code. Notwithstanding this
reservation, it remains interesting to look into the links between sanction related
cooperation provisions and minimum minimum approximation, especially given the
recent proposals launched by the European Commission to that end.

Thirdly, the instruments governing the transfer of execution of sanctions, hold so-
called adaptation provisions. Whenever the sanction imposed by one Member State is
inconsistent with the lawof the executingMember State, the latter is allowed to adapt
the sanction. The executing Member State is allowed to adjust the foreign sanction in
light of the maximum sanction it has provided for that offence in its own national
criminal code. Those provisions can be linked to the possibility to avoid the need for
adaptation via the introduction of maximummaximum sanctions.

Because the analysis failed to reveal a link between the introduction of maximum
minimum sanctions and the added value it would have to facilitate or safeguard the
use of international cooperation instruments, that combination is not further elabo-
rated on. After all, without a link to an international cooperation instrument, it
would be impossible to substantiate the need for approximation.

II. Minimummaximum penalties

A first possible type of approximation consists of introducing minimum require-
ments with respect to the maximum penalties. The necessity justification would
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consists of a reference to the severity thresholds found in international cooperation
instruments: for international cooperation to be possible, it is necessary that the
underlying offence meets the severity threshold and in absence thereof, it is
necessary for the EU to take an initiative to ensure the possibility to cooperate and
to that end introduce minimum requirements for the maximum sanction. The
analysis first looked into the sanction–related cooperation provisions before review-
ing approximation from an auxiliary perspective.

1. Sanction-related cooperation provisions

The majority of sanction-related provisions found in international cooperation
instruments relate to minimum requirements with respect to the maximum sanction
that is provided for in the national criminal codes. To be able to conduct an analysis
of the extent to which the European policy maker takes account of those sanction
thresholds when preparing approximation initiatives, it is important to identify those
sanction-related cooperation provisions.
A maximum
sanction of …

… is required in the following provisions

At least 5 years Art. 13.6 a Framework Decision of 28 February2002 on Eurojust

At least 4 years Art. 2 b) (j° 3.1.b) Treaty of 15 November 2000 on transnationally organised crime
(UN)
Art. 1.1 Protocol 10 October 2001 on EU mutual legal assistance in criminal
matters
Art. 4.4. a) ii) Convention of 25 June 2003 on mutual legal assistance between the
EU and the US

At least 3 years Art. 2.2 Framework Decision of 13 June 2002 European Arrest Warrant
Art. 3.2 Framework Decision of 22 June 2003 Freezing Order
Art. 6.1 Framework Decision of 6 October 2006 Confiscation Order
Art. 7.1 Framework Decision of 27 November 2008 Execution of Sentences
involving deprivation of Liberty
Art. 10.1 Framework Decision of 27 November 2008 Alternative sanctions
Art. 14.2 Framework Decision of 18 December 2008 Evidence Warrant
Art. 14.1 Framework Decision of 23 October 2009 Supervision Order

At least 2 years Art. 1.1 Protocol 10 October 2001 EU mutual legal assistance
Art. 4.4. a) ii) Convention 25 June 2003 on mutual legal assistance between the
EU and the US

More then 1 year Art. 4.1. Treaty of 25 June 2003 on extradition between the EU and the US
Art. 10.2 Framework Decision of 18 December 2006 on the Exchange of Infor-
mation
Art. 3.2. a) Treaty of 16 May 2005 Financing of Terrorism (Council of Europe)

At least 1year Art. 1.a en b Framework Decision of 26 June 2001 on Money Laundering
Art. 2.1 Treaty of 13 December 1957 on Extradition (Council of Europe)
Art. 24.1 a) Treaty of 23 November 2001 on Cybercrime (Council of Europe)

At least 12
months

Art. 2.1 Treaty of 27 September 1996 on Extradition (EU)
Art. 2.2 Framework Decision of 13 June 2002 European Arrest Warrant
Art. 12.A.3 Protocol of 8 May 2003 Customs information
Art. 15.3 a) Decision of 30 November 2009 Customs information

At least 6 months Art. 51 a) Schengen Implementation Convention
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The analysis of the existing cooperation instruments reveals that a maximum
sanction of 6 months is sufficient to ensure the possibility to conduct a house search
and seizure using the provisions in the Schengen Implementation Convention. The
aim to ensure the use of those provisions in relation to the offence that is subject to
approximation is sufficient to successfully argue that there is a need to ensure that all
Member States have provided for a maximum sanction that entails at least 6 months
of imprisonment and in doing so meet the necessity requirement found in the
approximation provisions. The extradition provisions from the Council of Europe
Cybercrime convention, require that the underlying offence is punishable with
imprisonment of at least one year. The aim to ensure the use of those provisions in
relation to the offence that is subject to approximation is sufficient to successfully
argue that there is a need to ensure that all Member States have provided for a
maximum sanction that entails at least 1 year of imprisonment and in doing so meet
the necessity requirement found in the approximation provisions. Obtaining infor-
mation on bank accounts as governed by the provisions of the Protocol to the EU
mutual legal assistance convention, is only possible if the underlying offence is
punishable with a maximum imprisonment of at least 4 years. The aim to ensure
the use of those provisions in relation to the offence that is subject to approximation
is sufficient to successfully argue that there is a need to ensure that all Member States
have provided for a maximum sanction that entails at least 4 years of imprisonment
and in doing so meet the necessity requirement found in the approximation
provisions. The overview of the sanction–related requirements found in the interna-
tional cooperation instruments is the basis for the review of the current approxima-
tion instruments.

2. Auxiliary approximation

Since the introduction of the possibility thereto with the Amsterdam Treaty about
20 approximation instruments have been adopted.25 The minimum maximum
sanctions included therein vary from a maximum imprisonment of at least 1 year in
the Directive on sexual exploitation of children26 to no less than 15 years in the
Framework Decision on terrorism27. Exceptionally, those minimum requirements
are linked to the sanction thresholds found in cooperation instruments. In the
Framework Decision on the forgery of non-cash means of payment and the
(repealed) Framework Decision on the protection of the environment through
criminal law, Member States are required to provide for a sanction that is not only

25 See for an overview thereof: W. De Bondt/ G. Vermeulen, EULOCS in Support of International Cooperation in
Criminal Matters, in G. Vermeulen/W. De Bondt/C. Ryckman, Rethinking International Cooperation in Criminal
Matters. Moving Beyond Actors, Bringing Logic Back, Footed in Reality (Antwerp-Apeldoorn-Portland: Maklu,
2012).

26 e.g. Article 5.3, Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011
on combating the sexual abuse and sexual exploitation of children and child pornography, and replacing Council
Framework Decision 2004/68/JHA, O. J. L 335 of 17.12.2011.

27 e.g. Article 5.3, Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism, O. J.L 164 of
22.6.2002
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effective, proportionate and dissuasive, but also allows for the persons involved to be
extradited.28 Similarly, in the more recent Directive on Trafficking in Human
Beings, reference is made to effective, proportionate and dissuasive sanctions that
allow for the persons involved to be surrendered.29 The vast diversity in the
minimum requirements found in the approximation instruments and the very spare
references to cooperation requirements seems to support the idea that the European
criminal policy maker lacks a comprehensive plan to ensure consistency in the
development of the European sanction policy.

Importantly, an evaluation of the minimum requirements included in the approx-
imation instruments needs to take account of the conclusions adopted by the JHA
Council to work with sanction scales to support its approximation policy. Already,
on the occasion of the political discussions leading up to the adoption of the first
approximation instruments, concerns were voiced relating to the sanction require-
ments included therein. The proposal for a Framework Decision on trafficking in
human beings – mirroring the sanction requirement included in the pre-existing
Framework Decision on Fraud against the Euro – provided for a minimum max-
imum sanction of 8 years.30 In particular, the Danish delegation was not convinced
of the added value of such a requirement. During the 28 – 29 May 2001 JHA
Council discussions on that proposed Framework Decision, the delegation rightfully
argued that the mere fact that trafficking in human beings was punishable with a
maximum imprisonment of 6 years in one Member State and 8 years in another
Member State would have little to no effect on the cooperation between the two.31

In light of the identified sanction thresholds included in the table above – which
includes far more instruments then those applicable at the time of the Danish
argument – that position should be supported. The introduction of a minimum
maximum imprisonment of 8 years has no added value whatsoever in relation to
the sanction thresholds included in cooperation instruments. As a result of this
discussion in the JHA Council, COREPER was tasked to analyse the appropriate
severity of the minimum maximum sanction to be included in the Framework
Decision on trafficking in human begins. In the context of that discussion Denmark
argued that it was in the best interest of consistency in the EU policy to work with
as little sanction scales as possible. Despite having built their argumentation in the
initial JHA Council upon the limited added value of a minimum maximum sanction
of 8 years in light of the effect it would have on cooperation, only one of the three
sanction scales suggested by the Danish delegation is directly linked to coopera-

28 e.g. Article 6, Framework Decision 2001/413/JHA of 28 May 2001 combating fraud and counterfeiting of non-
cash means of payment O. J. L 149 of 2.6.2001 and article 5.1 Framework Decision 2003/80/JHA of 27 January 2003
on the protection of the environment through criminal law, O. J. L 29 of 5.2.2003.

29 Article 4.4 Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing
and combating trafficking in human beings and protecting its victims, and replacing Council Framework Decision
2002/629/JHA, O. J. L 101 of 15.4.2011.

30 Article 4 Proposal for a Council Framework Decision on combating trafficking in human beings, O. J. C 62 of
27.2.2001.

31 Danish Delegation, Draft questionnaire on the methodology concerning the approach to follow for the
approximation of sanctions. [Doc 10853/01] Brussels 13 July 2001.
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tion.32 Their first category consists of sanctions that could lead to extradition, which
at the time entailed an implicit reference to Art. 2.1. of the Council of Europe
Extradition Treaty33, i. e. a minimum maximum imprisonment of 1 year and could
be reinterpreted in light of Art. 4.1 of the Extradition Treaty between the EU and
the US34 to mean a minimum maximum imprisonment of more than 1 year. The
proposal of the United Kingdom in its turn makes no link whatsoever to the
cooperation instruments introducing a set of mere numerical categories. The
compromise text prepared by the Belgian presidency retains the Danish proposal to
link the first category to extradition and introduces three numerical categories based
on the UK proposal.35 Unfortunately, the text finally adopted during the 25-26
April 2002 JHA Council has dropped the reference to the extradition requirements
and lists four sanction scales to be used as a basis for the approximation of sanctions:
(1) sanctions between 1-3 years, (2) sanctions between 2-5 years, (3) sanctions
between 5-10 years and (4) sanctions above 10 years. The choice for sanction scales
as opposed to fixed sanctions is motivated by the desirability to allow Member States
some flexibility when implementing the approximation provisions – given the
diversity in the punitivity of the criminal cultures of the Member States. In doing
so, each Member State could – in light of the punitivity of its own criminal culture
– choose the most suitable sanction based on the particular scale.

In light of the sanction–related cooperation provisions identified above, only the
first two scales can be linked to cooperation requirements. The introduction of a
minimum maximum sanction that exceeds 5 years imprisonment can in no way be
justified in light of the added value for cooperation. Taking account of the then
status of the political negotiations related to the European Arrest Warrant and the
stability of the provisions relating to the abandonment of the double criminality
requirement which is linked to a minimum maximum sanction of 3 years,36 it is
unfortunate that that a threshold of which the future importance could easily have
been anticipated to at the time, was not reflected in sanction scales. Having adapted
the sanction scale to refer to sanctions between 3-5 years would have been useful
and would not have taken away from the idea to work with flexible sanction scales.

The Framework Decisions adopted after the JHA Council introducing the sanc-
tion scales, consistently refer to one or more of those sanction scales. Only for severe
drug related crime, the need was felt to introduce a minimum maximum sanction
that exceeds 10 year and in doing so falls within the 4th sanction scale.37 The

32 Danish Delegation, Draft questionnaire on the methodology concerning the approach to follow for the
approximation of sanctions. [Doc 10853/01] Brussels 13 July 2001.

33 Council of Europe, European Convention on Extradition, CETS No.: 024, Paris 13 December 1957.
34 Agreement between the European Union and the United States of America on Extradition, Washington 25

June 2003.
35 Belgian Presidency (2001). Method for approximating sanctions – Proposed Technical Options [Doc 12998/01]

Brussels 25 October 2001.
36 Article 2.2. Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the

surrender procedures between Member States, O. J. L190 18.7.2002
37 Article 4.3. Framework Decision 2004/757/JHA of 25 October 2004 laying down minimum provisions on the

constituent elements of criminal acts and penalties in the field of illicit drug trafficking.
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majority of sanction provisions fall within the second sanction scale. Notwithstand-
ing the consistency of the sanction provisions in light of the adopted sanction scales,
the sanction policy must be criticized for lacking a solid link with cooperation and
in doing so having a limited added value for cooperation making it hard to justify
the necessity of approximation.

The fact that the Directives adopted upon the entry into force of the Lisbon
Treaty do no perfectly mirror the sanction scales and use fixed numerical require-
ments38, is by some considered to be an example of incoherent policy making.39

That position cannot be fully supported. Because the minimum maximum require-
ments by definition leave the Member States with a margin of appreciation and
allow for a sanction to be introduced in the national criminal code that goes
beyond the upper limit of the sanction scales, de facto there is no legal difference
between the requirement to introduce a maximum sanction of at least 1 year and
the requirement to introduce a maximum sanction of at least between 1 and 3
years. Providing the obligation for Member States to introduce a maximum
sanction of at least 1 year does not limit the flexibility that was originally deemed
of such importance that sanction scales should have preference over fixed sanction
levels. Furthermore, the comment that requiring Member States to have a mini-
mum maximum sanction of 3 years limits the degree of flexibility originally
intended is justified. Linking the minimum maximum sanction of 3 years to the
first sanction scale entailing a sanction between 1 and 3 years, would result in a loss
of the possibility of introducing a maximum sanction of 1 or 2 years. Linking the
minimum maximum sanction of 3 years to the second sanction scale entailing a
sanction between 2 and 5 years, would result in a loss of the possibility to introduce
a sanction of 3 years. However, despite the inherent loss of flexibility and the
inconsistency in light of what was decided at the 25-26 April 2002 JHA Council,
an evolution towards requiring a minimum maximum sanction of 3 years should be
applauded in light of the sanction thresholds found in cooperation instruments,40

regardless of the fact that that link was not recognised in the process of preparing
the approximation instrument. All mutual recognition based cooperation instru-
ments use this sanction requirement to limit cooperation without double crimin-
ality. In light of this, the importance of the 3-year-threshold will only increase in
the future.

To conclude, there is far more potential in the adoption of minimum maximum
sanctions then currently included in the necessity justification. Precisely because of
the continued diversity in the national sanction legislation, especially after having
implemented the approximation instruments and owing to the necessity require-

38 e.g. article 9, Directive 2013/40/EU of the European Parliament and of the Council of 12 August 2013 on
attacks against information systems and replacing Council Framework Decision 2005/222/JHA, O. J. L 218 of 14.8.
2013.

39 R. Miklau. Approximation of Sanctions within the European Union. in Daems, Van Zyl Smit & Snacken.
European Penology? 2013, Oxford: Hard Publishing (114-122), 119.

40 i.e. the link between the abandonment of the double criminality requirement and the three year sanction
threshold in the issuing Member State.
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ment that is inherently linked to approximation, it should get preference to fully
align future approximation with cooperation requirements. The political negotia-
tions leading up to the adoption of the next approximation instrument should not
focus on a compromise sanction requirement in light of a comparative legal analysis
of the different Member State criminal codes, but should provide an answer to the
question as to which cooperation instruments should be able to be used. The
selection of those cooperation instruments will determine the sanction requirement
to be included in the approximation instrument.

III. Minimum minimum sanctions

International cooperation instruments not only refer to minimum maximum
sanctions as included in the national criminal codes. Besides those in abstracto
sanctions, some cooperation provisions also make reference to in concreto imposed
sanctions or to the in concreto remaining sanction. A second possible type of
necessary approximation of sanctions therefore relates to the minimum minimum
sanctions. In parallel to the reasoning related to the minimum requirements for the
maximum sanctions, the necessity justification links in with the requirements
related to the minimum imposed sanction. To ensure that cooperation is/remains
possible, the imposed sanction should meet the minimum requirements included in
the cooperation instruments. To that end, it may be necessary to introduce
minimum requirements at EU level. It is fundamental however, to take account of
the difference between minimum sanctions in abstracto provided for in the criminal
codes and the sanctions actually in concreto imposed. Having included in the national
criminal code a minimum sanction that mirrors the minimum requirement in the
cooperation instruments is by no means a guarantee that the imposed sanctions will
not go beneath that minimum. The European Commission rightly argues in its
2004 Green paper41 that various legal techniques exist in the national legal systems
to allow the sentencing judge to impose a sanction below the minimum sanction
provided for in the national criminal code. Reference can be made to attempted
crimes42, forms of participation to a crime43 or other mitigating circumstances.44

Despite the fact that the European Commission demonstrated awareness of this
complexity, it is not sufficiently taken into account in the mirroring approximation
initiatives. In analogy to the previous section, firstly the relevant cooperation
provisions are identified and secondly the mirroring approximation initiatives will
be reviewed.

41 European Commission, "Green Paper on the Approximation, Mutual Recognition and Enforcement of
Criminal Sanctions in the European Union," COM (2004) 334 final of 7.5.2004, 2004, 25.

42 Article 51 and 52 of the Belgian Criminal Code stipulates that attempted crimes are sanctioned with a lower
penalty.

43 Article 66 and 67 of the Belgian Criminal Code make a distinction between an accessory and an accomplice.
The latter is considered to be a full co-author of the offence, whereas the former is sanctioned with a lower penalty.

44 Article 411 of the Belgian Criminal Code stipulates that manslaughter can be mitigated if it was immediately
provoked by sever acts of violence.
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1. Sanction-related cooperation provisions

Whereas most sanction-related cooperation provisions relate to the minimum
maximum sanction included in the national criminal code, there are various co-
operation instruments that have limited their application scope referring to the
minimum sanction imposed in a specific case. To be able to assess the consistency in
the European approximation policy, it is necessary to first identify and classify those
provisions.

A (remaining) imposed sanction
of …

… is required in the following provisions of cooperation instruments:

At least 6 months Art. 3.1. c) Treaty of 21 March 1983 on the transfer of sentenced
persons (Council of Europe)
Art. 1. b) Framework Decision of 26 June 2001 on Money Launder-
ing
Art. 9.4. a) Convention of 16 May 2005 on Financing of Terrorism
(Council of Europe)
Art. 9.1.h) Framework Decision of 27 November 2008 Execution of
sanctions involving Deprivation of Liberty
Art. 11.1 j) Framework Decision of 27 November 2008 Provisional
Sanctions

At least 4 months Art. 2.2 Framework Decision 13 June 2002 European Arrest War-
rant
Art. 4.1 Treaty of 25 June 2003 Extradition between the EU and the
US
Art. 2.1 Treaty of 13 December 1957 on Extradition (Council of
Europe)

The analysis of the most important current cooperation instruments reveals that a
European Arrest Warrant can only be issued provided that a penalty of at least 4
months was imposed. The aim to ensure the use of those provisions in relation to
the offence that is subject to approximation is sufficient to successfully argue that
there is a need to ensure that all Member States have provided for a sanction that
entails that at least 4 months of imprisonment is imposed and in doing so meet the
necessity requirement found in the approximation provisions. The transfer of the
execution of a sentence involving the deprivation of liberty requires that the
remaining penalty is at least 6 months. The aim to ensure the use of those provisions
in relation to the offence that is subject to approximation is sufficient to successfully
argue that there is a need to ensure that all Member States have provided for a
sanction that entails that at least 6 months of imprisonment is imposed and in doing
so meet the necessity requirement found in the approximation provisions.

2. Auxiliary approximation

Following the existence of the 8th Declaration to the Amsterdam Treaty in
which it was provided that no Member State would be obliged to introduce a
minimum sanction in case the national criminal system did not provide for mini-
mum sanctions, the European Commission never took the initiative to explore the
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introduction of minimum minimum sanctions in its approximation instruments. In
old first pillar instruments however, examples of minimum minimum sanctions can
be found. Reference can be made to directive 2001/51/EC on carrier liability in
the Schengen area. In Article 4.1. b), it is stipulated that the minimum fine shall
not be less then #3000. Following the disappearance of the 8th Declaration
following the entry into force of the Lisbon Treaty, the European Commission had
taken the initiative in two recent case files to propose the inclusion of minimum
minimum sanctions. Firstly, reference can be made to the directive related to fraud
affecting the financial interests of the Union. On 11 July 2012, the European
Commission launched its proposal for a directive in which Article 8 included not
only minimum maximum sanctions, but also a minimum minimum sanction of 6
months. To justify the introduction thereof, the European Commission argued that
this approach would not only ensure that similar sanctions would be imposed in the
different Member States and the deterrent effect of the sanction would be in-
creased, but also that the introduction of this kind of minimum sanction would
ensure the use of the European Arrest Warrant (2012:10). With respect to that first
line of argumentation, it was already argued that similarity in the in abstracto
sanctions by no means guarantees similarity in the in concreto imposed sanctions.
With respect to the second line of argumentation, there is no empirical evidence to
suggest that similarity in the in abstracto sanctions would impact in the deterrent
effect. On the contrary, deterrence research has demonstrated that sanction provi-
sions in general have very little deterrent effect and opportunity and arrest prob-
ability are far more important.45 Especially the link with the European Arrest
Warrant is interesting. As presented in the table included above, Art. 2.2. of the
Framework Decision on the European Arrest Warrant refers to a minimum im-
posed sanction of 4 months. Even where a reference to the European Arrest
Warrant is applaudable, it is most unfortunate that no legally sound solution was
found. Arguing that setting the minimum at 6 months would on average lead to a
conviction of no less than 4 months46 is a weak necessity justification that could
not convince the members of the Council. The European Parliament had tried to
find a compromise and suggested the minimum minimum requirement to be
lowered from 6 to 3 months, which would render the provision useless in light of
the cooperation requirements. As the Council cannot be convinced, the JHA
Council of 6 June 2013, agreed on a general approach for the directive on the
protection of the EU’s financial interest in which the reference to minimum
minimum sanctions was dropped.

Secondly, reference can be made to the directive on the protection of the Euro
against counterfeiting, for which the European Commission launched a proposal a

45 R. Paternoster, "How Much Do We Really Know About Criminal Deterrence?", The Journal of Criminal Law
and Criminology, 2010 100: 765-823 and D. Nagin, "Deterrence in the Twenty First Century," Crime and Justice,
2013 42: 199-263.

46 European Commission, "Commission Staff Working Document – Impact Assessment Accompanying the
Document Proposal for a Directive of the European Parliament and of the Council on the Protection of the Financial
Interests of the European Union by Criminal Law," SWD(2012)195 final, 2012, 35.
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couple of months before the general approach on the above mentioned case file was
reached. In analogy to the developments in the other case file, the Commission
launched a proposal on 7 February 2013, in which it included minimum minimum
sanctions of 6 months. To justify that provision, not only a reference to the
European Arrest Warrant is included, but also to the cross border execution of
sanctions. An analysis of the sanction-related cooperation provisions included in the
table above, reveals that indeed the execution of foreign sanctions requires a remain-
ing penalty of at least 6 months. Making sure that the imposed sanctions meet the 6
month requirement is a way to ensure that the execution of the imposed sanctions
will be able to be transferred.

In light of the general approach reached in the other case file, the European
Parliament was of the opinion that also in this case file the reference to minimum
minimum sanctions could best be dropped.47 Here too, the European Commission
did not succeed in building solid and convincing argumentation on the need for
minimum minimum sanctions as a result of which the 7-8 October 2013 JHA
Council again reached a general approach from which the minimum minimum
sanctions were lifted. Despite the improvement in the wording of the justification
compared to what was included in the proposed directive on fraud affecting the
Union’s budget, the wording still does not take due account of the difference
between in abstracto and in concreto sanctions. To ensure that transfer of execution
cannot be refused based on the length of the remaining sanction, the minimum
requirement should be related to the sanction to be imposed by the judge rather than
the sanction to be included in the criminal code. The question arises whether the
competence provisions in Art. 83 TFEU can be interpreted in a way to also include
minimum requirements with respect to the imposed sanctions and whether it is
acceptable to also limit the discretionary powers of the sentencing judge in light of
what is needed to ensure the use of the international cooperation instruments.
Given that the competence provisions refer to ‘minimum rules with respect to
sanctions’, there is no technical-legal reason to inhibit an interpretation that also
includes minimum rules with respect to imposed sanctions. The European Com-
mission may have succeeded in convincing the JHA Council should it have found a
way to demonstrate that in practice it happens that even for the EU’s priority
offences, the imposed sanctions are too low to guarantee possible cooperation. To
be able to elaborate on such an argument, it is possible to conduct a comparative
analysis on the sanctions imposed in the different Member States. It is well known
however, that a reliable comparative statistical analysis is far from self-evident.48 It is
rather challenging not to only single out the convictions that relate to the EU’s
priority offences (and not to similar national offences) but also to get hold of
information on the sanction that was imposed.

47 European Parliament. Draft Report on the proposal for a directive on the protection of the euro and other
currencies against counterfeiting by criminal law. [Doc 2013/0023 COD] Brussels 6 June 2013, 7.

48 W. De Bondt. Evidence based EU criminal policy making: In search of matching data. European Journal on
Criminal Policy and Research 2014.
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Despite the fact that the European Commission recently had to succumb to the
strong headed members of the JHA Council, the idea to introduce minimum
minimum sanctions had significant potential if due account is taken of the caveats
elaborated on above.

IV. Maximum maximum sanctions

A third possible type of approximation of sanctions in the EU consists of introdu-
cing maxima with respect to the maximum sanction. The introduction of maximum
maximum sanctions is also referred to as “restrictive approximation”. Vogel has
pointed to the fact that the reason to engage in introducing maximum maximum
sanctions is to avoid sanctions that are contrary to fundamental human rights
principles.49 In that respect, the abolishment of the death penalty via the sixth
protocol to the ECHR could be seen as an example of such restrictive approxima-
tion initiatives. van Zyl Smit and Ashworth have built a similar reasoning, pointing
to the fact that disproportionate sanctions could constitute a human rights viola-
tion.50 In the 2004 Green Paper, the European Commission expressed its concern
about the fact that in the current approximation practice, no initiatives on max-
imum maximum sanctions are being developed because the differences between the
Member States can be very significant. Comparative legal analyses in the impact
assessments related to the European legal initiatives indeed point to such extreme
diversity. It is well known that in some countries, amongst which Belgium and the
United Kingdom, life sentences are known, whereas both Portugal and Spain have
constitutional issues with that. In relation thereto, the European Commission has
questioned the use of life sentences in the past.51 The suggestion has been put
forward – starting from the reintegration objective – to replace life sentences with
fixed terms in prison. It was argued that a person’s behaviour in prison can only
change for the better, provided that the person is given hope of being reintegrated
into society. In doing so, the European Commission aligns itself with the Spanish
argument, as life sentences would be incompatible with the mandatory task of
prison authorities to work towards the rehabilitation of its prisoners.52

From the above, it can be deduced that discussions on whether or not to
introduce maximum maximum sanctions have been limited to the so-called auton-
omous function of approximation. With a view to reducing the difference between
the criminal laws of the Member States, some consider it advisable to also work
with maximum maximum sanctions. The analysis underlying this contribution starts
from the auxiliary function of approximation and seeks to link any approximation

49 J. Vogel, Why is harmonisation necessary? A Comment in Klip & Van der Wilt. Harmonisation and harmonising
measures in criminal law. 2002 Amsterdam: Royal Netherlands Academy of Arts & Sciences (55-64), 58.

50 D. van Zyl Smit/A. Ashworth, Disproportional Sentences as Human Rights Violations. Modern Law Review,
2004, 67, 541-560.

51 European Commission, "Green Paper on the Approximation, Mutual Recognition and Enforcement of
Criminal Sanctions in the European Union," COM (2004) 334 final of 7.5.2004, 2004, 57.

52 D. van Zyl Smit. Abolishing life imprisonment? Punishment and Society, 2001, 3(2), 299-306, 300.
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initiative to an established need to render international cooperation in criminal
matters possible, or at least facilitate it.

When looking into the position of imposed sanctions in the international
cooperation mechanism, it becomes clear that not only the minimum of an imposed
sanction may be important but that the maximum of the imposed sanction can also
have a significant role to play. As pointed to in the introduction however, the EU’s
competence to engage in the introduction of maximum maximum sanctions can be
questioned. Nevertheless, it remains interesting to look into the possible added
value that maximum approximation could have for international cooperation in
criminal matters to be able to look into the need to either broadly interpret the
current competence provisions or seek to extend the current competence provisions
to also include maximum approximation.

1. Sanction-related cooperation provisions

Even though international cooperation in criminal matters is never made depen-
dent of the level of the maximum sanction, the diversity in maximum sanctions does
create problems when engaging in cross-border execution of sanctions. Precisely
because of the differences in the maximum sanctions, an adaptation mechanism was
included in the framework decision on mutual recognition of sanctions involving
deprivation of liberty. Art. 8.2. stipulates that should the duration of the imposed
sanction be incompatible with the law of the executing Member State, the latter may
adapt the sanction.53 The adapted sanction cannot be lower than the maximum
sanction provided for in the criminal code of the executing Member State. Similar
adaptation provisions can also be found in other instruments governing cross-border
execution of sanctions. Those adaptation provisions are not free of criticism, however.
Firstly, the question arises as to how the provision relates to the abandonment of the
double criminality requirement. As a fundamental feature of mutual recognition
based cooperation, double criminality is abandoned for a list of 32 offences to the
extent they are punishable in the issuing Member State with at least a 3-year
imprisonment.54 Reading both provisions together may lead to the interesting con-
clusion that despite the fact the execution of a foreign sanction imposed for an offence
that is not punished in the executing Member State and therefore cannot be de iure
refused for not meeting the double criminality standard, could de facto be refused by
lowering the imposed sanction to the nationally foreseen maximum, which – in
absence of an incrimination – would logically have to result in the omission of the
sanction altogether. That conclusion would however not be compatible with the

53 Council of the European Union, "Framework Decision 2008/909/JHA of 27 November 2008 on the Applica-
tion of the Principle of Mutual Recognition to Judgments in Criminal Matters Imposing Custodial Sentences or
Measures Involving Deprivation of Liberty for the Purpose of Their Enforcement in the European Union," OJ L 327
of 5.12.2008, 2008.

54 S. Alegre/M. Leaf, "Chapter 3: Double Criminality," in S. Alegre/M. Leaf, European Arrest Warrant – a Solution
Ahead of Its Time?, JUSTICE – advancing justice, human rights and the rule of law, 2003, 34-52. S. Peers, Mutual
Recognition and Criminal Law in the European Union: Has the Council Got It Wrong?, Common Market Law
Review, 2004 41: 5.
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mutual recognition ideas behind the said framework decision. Chances are high the
certificate for cross-border execution of the sentence would be withdrawn, which
would lead to the undesirable situation where a person is deprived of the change to
serve a foreign sentence in a prison in his home state. In doing so, the rehabilitation
idea underlying the transfer of prisoners55 to their home states is undermined.

Secondly, the question arises of how to go about an adaptation. Identifying the
sanction that is nationally foreseen for the offences underlying the foreign convic-
tion, pre-supposes that sufficiently detailed information on the offence is available.
That supposition may be incorrect in practice. Additionally, referring to the max-
imum sanction provided for in the criminal code may not be sufficient. Mirroring
the comment that the minimum sanction included in the criminal code by no
means reflects the actual minimum a judge may impose in a specific case, the
maximum sanction included in the criminal code also fails to reflect the actual
maximum a judge may impose in any given case. Mechanisms such as concurrence,
recidivism or aggravating circumstances may result in the possibility for a judge to
impose a sanction that goes beyond the maximum sanction included in the criminal
code. Limiting the adaptation process to the maximum sanction included in the
criminal code would therefore have the undesired effect that the aggravating effect
of a concurrence, recidivism or another aggravating circumstance is lost in the
course of the cross-border execution of a sanction. This undesired effect can only be
avoided by reviewing each individual case file in detail, which in no way is
compatible with the original mutual recognition idea.

In light of this discussion, the question is raised as to what extent the introduction
of maximum maximum sanctions should be considered as a future policy option in
order to avoid the need, originally felt, to have an adaptation mechanism in the first
place.

2. Auxiliary approximation

According to Miklau there is an imbalance in the current European approxima-
tion policy because there have been no successful initiatives to also look into the
approximation of maximum sanctions.56 The introduction of mere minimum max-
imum sanctions has not been able to reduce the diversity in the Member States.
Precisely because of the fact minimum requirements are only a minimum, Member
States have considerably made use of the possibility to introduce or maintain a more
severe criminal policy. Elholm has illustrated this in referring to the Danish imple-
mentation of the Framework Decision of 13 June 2002 on Terrorism.57 The Frame-

55 Art. 3.1 Council of the European Union, "Framework Decision 2008/909/JHA of 27 November 2008 on the
Application of the Principle of Mutual Recognition to Judgments in Criminal Matters Imposing Custodial Sentences
or Measures Involving Deprivation of Liberty for the Purpose of Their Enforcement in the European Union," OJ L
327 of 5.12.2008, 2008.

56 R. Miklau. Approximation of Sanctions within the European Union, in Daems, Van Zyl Smit & Snacken.
European Penology? 2013, Oxford: Hard Publishing (114-122), 117 .

57 T. Elholm. Does EU Criminal Cooperation Necessarily Mean Increased Repression? European Journal of Crime,
Criminal Law and Criminal Justice, 2009, 17, 191-226.;

166 EuCLR

https://doi.org/10.5235/219174414813522079 - Generiert durch IP 47.128.49.99, am 09.05.2026, 11:51:12. © Urheberrechtlich geschützter Inhalt. Ohne gesonderte
Erlaubnis ist jede urheberrechtliche Nutzung untersagt, insbesondere die Nutzung des Inhalts im Zusammenhang mit, für oder in KI-Systemen, KI-Modellen oder Generativen Sprachmodellen.

https://doi.org/10.5235%2F219174414813522079


work Decision requires that offences committed with a terrorist intent are punished
more severely than offences with a different intent.58 Whereas the basic non-
terrorist offence was originally punishable with a 6-year prison sentence, when
implementing the Framework Decision, Denmark decided to introduce a possible
life sentence for offences committed with a terrorist intent. In doing so, a signifi-
cantly higher sanction was made possible. It can be questioned however, as to what
extent that sanction is compatible with the intentions of the European Commission,
who in the past had already expressed concerns related to life imprisonment59 and
certainly would not want to be linked to the introduction of even more cases where
life sentences are possible.

Interestingly, the existence of life sentences seem to have been the main reason
for the introduction of an adaptation possibility in the instruments governing cross-
border execution of sanctions. The abolishment of the life sentence possibly intro-
duced with a number of maximum maximum sanctions could lift the need to have
an adaptation mechanism in the first place. An analysis into this policy option should
take due account of the inherent maximum character of the maximum maximum
sanctions and therefore the possibility of the Member States to introduce or main-
tain a sanctions that is less severe. Furthermore, it should take account of the scope
limitation of approximation in terms of the offences that can be subject to approx-
imation which would not only impact on the action range of the EU to reduce the
need to have an adaptation mechanism, but would also impact on the internal
consistency of the national criminal codes (in which life sentences would be
abolished for the more severe EU priority crimes, but would still be able to be
maintained for less severe national crimes).

V. Conclusion

The analysis aimed at mapping the scope of the EU’s approximation competence,
elaborating on the possibility to interfere in the national sanction provisions and
assessing to what extent that competence is consistently used.

Taking account of the formulation of the competence provisions in the EU
Treaty and the sanction–related provisions found in international cooperation in-
struments, three possible types of approximation were identified.

Firstly, it was assessed as to what extent minimum maximum sanctions could
support cooperation. Linking in with the sanction-related cooperation provisions,
strong and convincing necessity argumentation can be built. Unfortunately, besides
a couple of exceptions, currently no links can be found between approximation and
cooperation instruments. The 12-month threshold for the applicability of the
European Arrest Warrant and the 3-year threshold for the abandonment of the

58 Art. 5.2. Council of the European Union, "Framework Decision of 13 June 2002 on Combating Terrorism " OJ
L 164 of 22.6.2002, 2002.

59 European Commission, "Green Paper on the Approximation, Mutual Recognition and Enforcement of
Criminal Sanctions in the European Union," COM (2004) 334 final of 7.5.2004, 2004, 57.
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double criminality requirement are really important. Given that it is next to
impossible to externalise a common vision on severity of crimes through the
introduction of minimum requirements with respect to the maximum sanctions, it
is highly recommended to link the necessity debate to the requirements in interna-
tional cooperation instruments.

Secondly, it was assessed as to what extent minimum minimum sanctions could
support cooperation. Now that the 8th declaration to the Amsterdam Treaty is no
longer valid, there is no doubt that the EU can take the initiative to explore the
introduction of minimum requirements with respect to the minimum sanctions.
Despite the fact that the European Commission recently had to succumb to the
strong headed members of the JHA Council, the idea to introduce minimum
minimum sanctions had significant potential if due account is taken of the caveats
elaborated on above. In light of this, it is interesting that the European Commission
has requested a study to be carried out looking precisely into those minimum
sanctions, including an empirical phase in which statistical information will be
compiled from all 28-EU Member States with respect to the sanctions that have
been imposed for the EU’s priority offences. The report is expected to be delivered
early on in 2015. The debate on the levels of the minimum minimum sanction
should be built around the requirements found in cooperation instruments.

Thirdly, it was assessed as to what extent maximum maximum sanctions could
support cooperation. Not only is the EU competence to engage in the introduction
of maximum maximum sanctions questionable from a strict reading of the treaty
provisions, the elaboration of approximation initiatives that could support interna-
tional cooperation in criminal matters by lifting the need for adaptation whilst not
causing significant inconsistencies in the national criminal codes, requires an in-
depth complex legal analysis of the underlying mechanisms. Profound comparative
legal research is necessary.
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