Schriften zum Migrationsrecht 43

Kevin Fredy Hinterberger

Regularisations of Irregularly
Staying Migrants in the EU

A Comparative Legal Analysis
of Austria, Germany and Spain

PPPPPPPPPP



https://doi.org/10.5771/9783748912798-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Access - [ RS


https://doi.org/10.5771/9783748912798-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Schriften zum Migrationsrecht

edited by

Prof. Dr. Jiirgen Bast, Universitat GieBen

Prof. Dr. Ulrike Davy, Universitat Bielefeld

Prof. Dr. Anuscheh Farahat, Universitat Erlangen-Niirnberg
Prof. Dr. Andreas Fischer-Lescano, Universitat Kassel

Prof. Dr. Marie-Claire Foblets,
MPI fiir ethnologische Forschung, Halle

Prof. Dr. Thomas Grof3, Universitat Osnabriick

Dr. Konstanze Jiingling,
Akademie der Didzese Rottenburg-Stuttgart

Prof. Dr. Winfried Kluth, Universitat Halle-Wittenberg
Prof. Dr. Nora Markard, Universitat Miinster

Prof. Dr. Daniel Thym, Universitat Konstanz

Prof. Dr. Mattias Wendel, Universitat Leipzig

Volume 43

- O —



https://doi.org/10.5771/9783748912798-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Kevin Fredy Hinterberger

Regularisations of Irregularly
Staying Migrants in the EU

A Comparative Legal Analysis
of Austria, Germany and Spain

HART

{} Nomos

Access - [ RS



https://doi.org/10.5771/9783748912798-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

l I ": Translations were prepared and published with
Der Wissenschaftsfonds. financial support of the Austrian Science Fund

(FWF): PUB 828-G.

universitat

wien The publication was further supported by
Advanced Research School in Law the Ars luris Vienna — Doctoral School of the
and Jurisprudence University of Vienna.

The Deutsche Nationalbibliothek lists this publication in the
Deutsche Nationalbibliografie; detailed bibliographic data
are available on the Internet at http://dnb.d-nb.de

ISBN:  HB (Nomos) 978-3-8487-7270-4 (Print)
ePDF (Nomos) 978-3-7489-1279-8 (ePDF)

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library.

ISBN:  HB (Hart) 978-1-5099-4751-5 (Print)

Library of Congress Cataloging-in-Publication Data
Hinterberger, Kevin Fredy

Regularisations of Irregularly Staying Migrants in the EU

A Comparative Legal Analysis of Austria, Germany and Spain
Kevin Fredy Hinterberger

398 pp.

Includes bibliographic references.

ISBN 978-1-5099-4751-5  (hardcover Hart)

1st Edition 2023
© Kevin Fredy Hinterberger

Published by

Nomos Verlagsgesellschaft mbH & Co. KG
WaldseestraRe 3—5 | 76530 Baden-Baden
www.nomos.de

Production of the printed version:
Nomos Verlagsgesellschaft mbH & Co. KG
WaldseestraRe 3—5 | 76530 Baden-Baden

ISBN  978-3-8487-7270-4 (Print)
ISBN  978-3-7489-1279-8 (ePDF)

ISBN 978-1-5099-4751-5 (hardcover Hart)

Onlineversion
DOI https://doi.org/10.5771/9783748912798 Nomos eLibrary

) ®

= BY
This work is licensed under a Creative Commons Attribution
4.0 International License.

Access - [ RS


https://doi.org/10.5771/9783748912798-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Preface

The following book is the revised and updated translation of my PhD
thesis which was originally written in German and which I completed with
distinction at the University of Vienna in May 2019. This English translation
includes the legislation, case law and literature up to 31 July 2022. The update
also looks at new European Court of Justice case law and the recent reform of
the ‘roots’ (arraigo) regularisations in Spain (Royal Decree 629/2022).

First and foremost, I would like to thank Jonathon Watson for his careful
and precise translation of this study as well as for the pleasant and productive
cooperation during the translation process.

I would also like to express my gratitude to all those who support-
ed me in completing the thesis, most importantly my PhD supervisor,
Prof. Theo Oblinger from the Department of Constitutional and Adminis-
trative Law at the University of Vienna. He believed in this study from
the outset. Prof. Jiirgen Bast and Prof. Konrad Lachmayer are also to be men-
tioned for the constructive remarks made in their respective evaluations of
my thesis.

My thanks also extend to the many who have accompanied me from the
inception of the project to its completion. The inspiration to pursue this
research came during my volunteer work as a legal advisor and representative
for irregularly staying migrants and asylum seekers at the NGO ‘Deserteurs-
und Flichtlingsberatung’ in Vienna. Prof. Anuscheh Farahat, whom 1 first
met in 2015 at the Network Migration’s autumn conference, has continued
to support me both as a colleague and friend in an incomparably great way.
The same is true for Philipp Janig since ‘day one’ of my academic career (Jessup
Moot Court). Associate Prof. Félix Vacas Ferndndez has served as an important
academic point of contact in Madrid since my Erasmus semester in 2013.

Throughout the course of writing my thesis, I also had the privilege to
undertake research at different institutions, contributing particularly to the
comparative legal analysis of the Austrian, German and Spanish law. [ would
like to thank Prof. Jiirgen Bast for welcoming me to his Chair for Public Law
and European Law at the University of Giessen as a guest researcher from
April toJuly 2016. From January to June 2017, I worked as a research assistant
in the Department for Labour Market and Integration Policy at the Austrian
Federal Chamber of Labour, where I have been employed since March 2019.
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Preface

I am especially thankful to Johannes Peyrl for always being available for
professional and personal discussions.

I was able to continue my work from July 2017 to June 2018 as a
researcher at the Research Centre Human Rights at the University of Vienna,
headed by Prof. Manfred Nowak. Through this period, I also spent time at
the Instituto Universitario de Estudios sobre Migraciones at the University
Pontificia Comillas in Madrid (September-December 2017) where Prof.
Cristina Gortdzar Rotaeche supported me on many levels. Finally, I completed
my research at the Centre for European Integration Research (EIF) at the
University of Vienna from July 2018 to March 2019.

Itwould not have been possible to complete this study without the financial
assistance from various bodies. Between January 2016 and March 2019, 1
received a scholarship from the Austrian Academy of Sciences (DOC) at
the Department of Constitutional and Administrative Law at the University
of Vienna. Additionally, I received a scholarship from the ‘Heinrich Graf
Hardegg’sche Stiftung’ and the thesis was awarded the Theodor-Korner-Prize
(2016) as well as the Dr. Alois Mock-Science Prize (2021). The English
translation and publication was financed by a FWF Stand-Alone Publication
grantand the University of Vienna has contributed to the publication through
the Ars Iuris Vienna — Doctoral School.

I thank the editors for accepting the thesis in the series ‘Schriften zum
Migrationsrecht’, and the publishers, Nomos as well as Hart Publishing for
the excellent cooperation. At Nomos, I am especially grateful to Matthias
Knopik and Prof. Johannes Rux, who both put their trust and energy into this
—at times daring — translation project, and Kristina Stoll for the great editing
work.

This thesis would have never been completed without my wonderful
friends who take me the way I am (which is not always an easy task) and who
I consider family: I would like to thank Stefan Bermadinger for the countless
hours talking about life; Raphaela Haberler for her sharp and honest opinions;
Philipp Heiling, my oldest friend; David Lun for ‘simply’ always being there
in the good and bad times; Max Mdrzinger for his ever valuable contributions
to my life; Hanna Palmanshofer for her support in difficult times and Jorge
Horacio Restrepo Moreno, mi consejero colombo-espaiiol.

Finally, the thesis is dedicated to my mother, sister and brother, who have
always believed in me and my work. I thank my mother who literally raised
me in the spirit of the Notorious B.I.G. quote: ‘Stay far from timid, only make
moves when your heart’s in it’.

Vienna, 13 January 2023 Kevin Fredy Hinterberger
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