5. JupiciAL AND SocliAL CONDITIONS FOR THE CONTAINMENT
OF ORGANIZED CRIME: A BEST PRACTICE ACCOUNT

by Edgardo Buscaglia

Introduction

Organized crime represents a pernicious outgrowth of social, political, and eco-
nomic dysfunctions within states and societies. These crime groups are character-
ized by the presence of individuals (politicians, businesspeople, union members,
or simply gunmen) who are embedded at the regional, local, national, and trans-
national levels. They are part of an underworld governance to provide services
(e.g., protection) to those who pay for and commit serious crimes. In order for
these groups to grow, they need political and social protection. This definition
of organized crime touches on the social and political roots of organized crime
and is based on the fact that stable criminal groups do more than just commit
serious crimes. Authors from Shelling to Milhaupt and West have pointed out
the multidimensional social and economic roles of criminal groups in the provi-
sion of “protection” to individuals and legal persons (i.e., legal businesses) within
environments where the state fails to provide adequate law and order in an effec-
tive and non-corrupt manner, resulting in social, economic, and political power
vacuums (Schelling 1967; Milhaupt and West 2000). In this context, organized
crime provides an imperfect governance social structure when the state fails and
becomes absent in people’s lives.

In the average person’s perception, organized crime is associated with serious
and complex predatory crimes, such as human and organ trafficking and many
other types of economic crimes (including arms trafficking, smuggling, gam-
bling, and cybercrime). To the extent that organized crime is allowed to engage in
the most serious types of crimes (e.g., trafficking in humans, organs, arms, and
migrants, as well as support for acts of terrorism), it becomes a threat to interna-
tional human security.
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Illegal trafficking in biological, radioactive, and chemical materials for weap-
ons of mass destruction is only possible with the explicit or tacit support of cor-
rupt state authorities.! These transnational criminal organizations manage all this
with the help of corrupt public officials at the highest levels and enjoy considerable
levels of social protection from marginalized groups (e.g., groups subject to ethnic
discrimination seeking protection) (Buscaglia 1997). In these contexts, it is often
the case that the state has failed to provide the most basic public goods in the form
of health, education, and justice, making it easier for organized crime to exploit
the voids left open by the states.

At the same time, it must be recognized that organized crime’s involvement
in complex crimes, such as human trafficking, does not always have the pyramid-
shaped “mafia” organizational structures, some imagine.? Criminal organizations
are more frequently dynamic networks with loose horizontal structures and in-
ternational connections among sometimes autonomous cells, which makes law
enforcement evidence-gathering much more difficult (Williams 2001). Moreover,
the links between organized crime and corruption in the public sector also consti-
tute a clear threat to the development of democracy and to international peace and
security. Criminal groups hamper the development of democracies to the extent
that they “bias and buy” electoral processes to their advantage and hamper peace
when arms trafficking feeds regional wars.

This chapter focuses on best judicial and civil society practices to prevent and
combat organized crime. It should not be forgotten that law enforcement and ju-
dicial channels are necessary — but far from sufficient — conditions for eradicating
the social and political roots of organized crime.

In short, transnational organized crime and corruption are shaped by the lack
of political strength, social dysfunctions, and lack of international coordination
between states to generate adequate public polices, as well as by the lack of civil
society’s preventive mechanisms. In this framework, corruption and organized
crime are much more than a behavioral phenomenon linked to criminal law. In
this regard, social and political phenomena such as organized crime need to be
addressed through social and political international policy instruments above all.
Empirical research supports this assertion. For example, the analytical results
found in Buscaglia and van Dijk (2003) and in Buscaglia (2008; 2012) are based
on a sample of more than 67 and 108 countries, respectively, and attest to the deep
links between the growth of organized crime and the growth of public sector cor-
ruption within a large number of countries.

1 | See Buscaglia and Gonzalez-Ruiz (2002).
2 | Ibid.
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The empirical foundation of policy recommendations

This chapter aims to delineate the best ways to contain (combat and prevent) or-
ganized crime and public sector corruption in order to reduce serious crimes in-
volving political, economic, and armed actors within criminal enterprises. The
empirical analytical foundation of supporting policy recommendations in this
chapter are based on prior calculation of an index of high-level corruption for 108
countries developed in Buscaglia (2008). Corruption is defined in this chapter as
the abuse of public power for private gain.

To assess the prevalence of street-level corruption, previous empirical stud-
ies used an indicator compiled by the International Crime Victimization Survey,
which measures the frequency at which citizens personally experience requests
for bribes (Buscaglia and van Dijk 2003) — mainly through street-level and me-
dium-level corruption — as part of the interaction between average citizens and
public agencies of the state in 108 countries. The extent and frequency with which
organized crime penetrates public institutions and biases public policies in their
favor (i.e., high-level corruption) was not measured in any prior corruption index.
To survey the prevalence of high-level corruption, Buscaglia (2012) measures vio-
lations of the clauses contained in the United Nations Convention against Corrup-
tion (Mérida Convention).?

In order to assess organized crime, this chapter also relies on the results of ap-
plying an index of organized crime found in Buscaglia and van Dijk (2003, 7-12),
which was further improved and expanded upon in Buscaglia (2008) by adding
objective factors linked to complex crimes.

Organized crime is defined by Article 2 of the United Nations Convention
against Transnational Organized Crime (the Palermo Convention) as a group of
three or more individuals committing serious crimes for profit or material ben-
efit.* Buscaglia (2008) seeks available country data on the core activities of orga-
nized crime groups such as credit card fraud, drug trafficking, human trafficking,
arms trafficking, stolen cars, and smuggled cigarettes. A composite index is later
built that includes indicators of seven core activities (including: trafficking in hu-
man beings, trafficking of migrants, arms trafficking, counterfeiting, smuggling,
extortion, and credit card fraud) and five secondary aspects (the cost of organized
crime on business, informal economy as a percentage of gross domestic product,
money laundering, and tax evasion).

Based on the above, public policies that reduce both complex crimes — high-
level corruption and organized crime indicators — are branded by Buscaglia (2012)

3 | See http://www.unodc.org/unodc/en/treaties/CAC/ and Buscaglia (2012).
4 | United Nations Convention Against Transnational Organized Crime and the Protocols
thereto at: http://www.odccp.org/odccp/crime_cicp_convention.html
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as “best practice.” As explained below, only 13 countries® out of a sample of 108
have been able to develop best practices across the board and thus contain both
types of crimes.

Organized crime and high-level corruption

Successful national and international experiences in containing high-level cor-
ruption have been identified in past studies (Buscaglia 2012). In all these cas-
es, effective public policies (i.e., with the capacity to reduce both indicators of
corruption and organized crime as explained above) were developed from the bot-
tom up, with civil society networks deeply involved throughout the delineation
and implementation stages. Buscaglia (2008, 2012) confirms a very strong level
of association between high levels of organized crime and high levels of public
sector corruption.

It is well known that public officials provide a logistical base for organized
crime to expand and that these officials provide protection from prosecution. In
this corrupt process, organized crime fragments the state when several criminal
groups compete for power (e.g., Mexico). Therefore, policy recommendations to
address organized crime containment need to simultaneously address the high
levels of corruption within states as well as the private sector of countries where
organized crime is present. Given that organized crime disregards political bor-
ders, the prosecution and judicial processing of organized crime should be an
internationally coordinated matter. Results found in Buscaglia (2012) show that
only 13 countries (in a sample of 108 UN member states) coordinate judicial action
adequately. In this context, one crucial premise is that, on its own no state can
tackle organized crime successfully.

There are five levels of organized crime-related penetrations of the state that
need to be addressed by policymakers (Buscaglia and Gonzalez-Ruiz 2002). On
the first level, we consider isolated acts of abuse of public office at the lowest op-
erational levels of government agencies. On the second level, we take into account
acts of corruption that occur on a very frequent basis within the lower payroll
ranks of the state. On the third level, organized crime penetrates the mid-level
management of public agencies in order to bias law enforcement operations, neu-
tralize the regulation of financial markets, and place members of organized crime
on the state’s payroll. A fourth level of penetration of the state involves capturing
the leaders of public agencies directly or indirectly who are in charge of containing
organized crime (e.g., drug czars or chief of customs). By capturing this fourth
level, organized crime is able to freeze entire institutions of the state, making
them useful to the purposes of criminal enterprises. Finally, a fifth level of pen-
etration involves the capture of political appointees at the highest level, such as

5 | The 13 countries are Austria, Botswana, Chile, Colombia, Costa Rica, France, Germa-
ny, Iceland, Italy, Japan, Netherlands, Spain, and the United Kingdom (Buscaglia 2012).
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deputies, ministers, senators, supreme court justices, and presidents, all in order
to generate a bias in policymaking and policy implementation. This fifth level
of penetration of the state goes hand-in-hand with organized crime’s financing
of political campaigns. Buscaglia (2012) focuses on this fifth level of infiltration,
which explains why — despite their ratification of international UN conventions —
countries do not: seize and confiscate assets linked to organized crime; allocate
state funding for social prevention of organized crime; allow for judicial indepen-
dence and judicial accountability to develop judicial effectiveness; develop political
cultures within which high-level corrupt officials acting within organized crime
groups are brought to justice.

Administration of criminal justice: Laws in action vs. laws on the books

In order to address organized crime and high-level corruption, it is always neces-
sary (though not always sufficient) to rely upon state-of-the-art legal instruments
and institutional capacities to implement these laws. Buscaglia (2012) affirms
the existence of legal instruments in 86 percent of countries worldwide (within
a sample of 108 UN member states) — instruments that are fully compatible with
the United Nations anticorruption and organized crime conventions mentioned
before. Yet, only 13 of these UN member states fully implement laws against cor-
ruption and organized crime. The 86 percent of countries complying “in theory”
versus the 14 percent of countries actually meeting practical compliance require-
ments represents a gap between the laws on the books and the same laws in action.

For example, very few nations are pioneers in the enactment of legal instru-
ments addressing conspiracy to commit a crime. Among the 13 best-practice coun-
tries, membership or active participation in organized crime is criminalized,
as well as illicit association with criminal activities. Legal transplants from the
United States and France to developing countries inspired these criminal statutes
around the world, especially within Latin America. Other nations have passed
collective criminal statutes such as the so-called Mafia-type laws in Italy and in
the United States, where legislators have enacted the Racketeer Influenced and
Corrupt Organizations Act (known as RICO), which addresses patterns of crimi-
nal activities (or racketeering) within enterprises. In the latter, judicial authorities
are required to indicate that an alleged RICO organization has a structure aimed
at committing economic crimes and that there is a high probability that similar
criminal activities will be committed in the future. These highly effective statutes
have led to the dismantling of criminal groups.®

6 | French Criminal Code, Title V, Art. 450-1 to Art. 450-4; Italian Penal Code, Regio De-
creto 19 Oct. 1930, N.1390, Art. 416 (Associazione a Delinquere) and Art. 416-bis (as-
sociazione a delinquere di stampo mafioso) and Spanish Criminal Code, Association lllicit
Art. 515y 516 Codigo Penal.
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The analysis in this chapter addresses the most serious expressions of “trans-
national” organized crime in cases where international criminal organizations
compete to corrupt high-level public officials with the sole purpose of avoiding
punishment and acquiring market power to conduct illicit transactions within
markets. Under weak public sector governance environments, traditional judicial
deterrence frameworks (i.e., jail time) will simply not work and levels of orga-
nized crime and corruption within the public sector will increase. Under such
a low-governance institutional environment (where public corruption is high),
increasing economic resources that are aimed at expanding policing and expand-
ing prosecutorial domains — or simply increasing sentencing on the books — will,
paradoxically, translate into higher levels of organized crime. This occurs because
high-level public officials receive incentives to extend and expand protective cor-
ruption rings, resulting in gain greater impunity and reducing actual expected
punishment. This is known as “the paradox of expected punishment” (Buscaglia
2008), wherein added state punishment has the effect of increasing payments
to public officials to avoid this punishment and/or increase violence; as a result,
the state’s good intentions of added punishment generate more criminal activi-
ties. Hence, in order to avoid this “paradox,” public authorities should first aim
to enhance asset forfeitures of criminal enterprises; undertake more successful
prosecutions of illegal political campaign financing; and achieve more successful
convictions of high-level corrupt officials. These preliminary actions will create
a much more effective institutional framework for the successful prevention and
dismantling of transnational crime (Buscaglia 2012).

The preventive, law enforcement, judicial, and intelligence tools contained in
the UN Convention against Transnational Organized Crime provide a compre-
hensive set of policy measures to address private and public sector corruption.
However, one needs to discover if these provisions have lived up to their potential
in those states that have ratified the Convention. Berkowitz, Pistor, and Richard
(2003) show that countries transplant international legal frameworks into their
domestic legislations with varying degrees of success concerning actual imple-
mentation of these laws. Success in transplanting these frameworks is mostly
determined by the nature of the process used to adapt the legal instrument to
the existing national institutional structure as well as to the legal traditions of
the importing country. Berkowitz, Pistor, and Richard (2003) have also shown
that prior familiarity and cultural affinity with the transplanted legal instrument,
regional proximity, gradual adaptation of the transplant to the local legal context,
and frequent use of the legal instrument by legal intermediaries (e.g., judges and
prosecutors) will lead to more effective implementation of the transplanted legal
instruments over time.

Transplanting legal rules and standards found in the Palermo Convention
(and Protocols) into domestic legislations and legal practices can be expected to
follow this general pattern. In this context, a state framed within a rule-of-law
consists of a social environment within which laws are socially delineated and per-
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ceived as legitimate before later being enacted, interpreted, applied, and enforced
by a judicial system in a coherent, consistent, and predictable manner. In other
words, within the rule of law, the judicial and legal systems need to enjoy popular
support. Hence, after enactment, the law is enforced through effective and ef-
ficient adjudication systems that citizens perceive as socially legitimate. In this
kind of environment, a culture of legality prevails and lower crime rates emerge
as a result. In contrast, systemic organized crime and corrupt practices constitute
the outgrowth of a lacking rule of law. In these pernicious environments, corrupt
“rings” of public officials emerge as a direct result of a partial or total breakdown
of the rule of law within a society. Within society, public institutions are perceived
as being divorced from people’s lives and individuals break laws on a continual ba-
sis, justifying their behavior with the logic that “everyone does it.” In such perni-
cious contexts, those who operate inside national political structures and electoral
systems benefit from criminal contributions to their campaigns.

Many developed and developing countries have attempted to reform their laws
and judiciaries through partial or total transplants in their efforts to strengthen
democracy, to enhance the protection of human rights, and to foster private-sector
investment. Yet, within the civil and criminal justice domains, an international
comparative analysis demonstrates that legal and judicial reforms have shown
mixed results around the world (Buscaglia and Dakolias 1999) due to their in-
ability to build a widespread social and political consensus around these trans-
planted reforms. In this context, criminal infiltration of public agencies occurs on
a frequent basis and is orchestrated by transnational organized crime groups. For
example, high levels of human trafficking are always associated with high levels
of corruption at the political level. The correlation between political corruption —
coupled with a lack of international coordination among judicial systems and high
levels of organized crime — and low human development indicators produces a
“perfect storm” (Buscaglia 2008).

Institutional feasibility of democratic legal transplants

A democratic political system goes hand in hand with democratic law-making.
International legal and judicial reform transplants cannot be labeled as demo-
cratic when they do not enjoy a widespread social and political consensus within
the importing countries (e.g., Mexico). To a greater or lesser degree, actual imple-
mentation of the UN Palermo Convention and its Protocols requires the under-
standing of how feasible it is to transplant its clauses democratically into a mul-
titude of domestic legal jurisdictions. The adoption of a common international
legal definition of organized crime is not a necessary condition for addressing
transnational crimes, yet it will make judicial and legal international coopera-
tion less complex. When addressing specific cases of complex crimes — such as
transnational human trafficking, transnational arms trafficking, transnational
fraud, or transnational human smuggling of migrants — a common framework
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for legal and judicial cooperation is required in order for prosecutors, police, and
judges to cooperate across borders. As an example, before the signing of the UN
Palermo Convention in December 2000, only 17 percent of all UN members in-
cluded proper organized crime definitions on their criminal codes and statutes.
By late 2011, 86 percent of all UN member states had adopted legally adequate
definitions of organized crime. Moreover, member states established interna-
tional coordination mechanisms contained within the Palermo Convention with
a mandate to improve their capacity to combat and prevent private and public
sector corruption through the monitoring and international technical assistance
measures provided by of the Convention. This represents a carefully coordinated
institutional framework to help ensure the international transplant of legal in-
struments. Nevertheless, coordinated mechanisms within the Palermo frame-
work cannot explain the success of actual policy implementation within 13 of the
108 states assessed. The key element shared by this small group of states can be
found in how these legal transplants were implemented. In all cases, legal and
judicial reforms enjoyed widespread political and social support, which explains
the success in implementing these legal and judicial reforms. In other words, the
delineation and approval of the laws in the 13 country-group were based on the
existence of legislative consultation channels seeking actual consensus with the
largest number of civil-society stakeholders. This prior political and social work
explains why — from an international pool of laws available for transplant — cer-
tain laws and institutions are more respected in best-practice countries.

Yet, legal and judicial reform transplants can also be effeted by the most pow-
erful economic actors within a society through the political supply and demand
exercised by lobby pressure groups. In other words, public/private interest groups
(licit lobbyists or criminal groups) may feel threatened or benefit from alterations
in the legal system that ultimately determine whether there is effective legal en-
forcement of these new laws. For example, Mexico’s civil asset forfeiture laws were
drafted and enacted to satisfy international pressures to identify and neutralize
criminal assets. Yet, the Mexican asset forfeiture laws were designed by lobby
groups. These private sector lobby groups exercised pressure on Mexican legisla-
tures to include legal clauses aimed at making it very complex and costly for the
state to seize and forfeit criminal assets.

Involving civil society

The criminal justice systems with the highest degrees of effectiveness in fighting
organized crime and public sector corruption need to rely on citizens’ support
and on the willingness of citizens to collaborate with the state’s law enforcement
efforts in an operational manner. Without citizens’ collaborative efforts, it is not
possible for a judicial system to function.

Reforms of the criminal justice systems in best practice countries were not
achieved without the help and support of non-state actors. Civil society groups are
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required to monitor the degree of independence and accountability of the crimi-
nal justice system and its capacity to fight organized crime and public sector cor-
ruption.” In most countries, civil society networks lack the technical capabilities,
and judicial systems do not allow civil society to exercise its monitoring role (e.g.,
Mexico and Russia). Having recognized the civil-society monitoring requirement
early on, the 13 country-group following best practices have sought to build bridges
between the public sectors and civil-society stakeholders. In this context, soft mea-
sures alone — such as civil-society demonstrations, speeches by leaders of civil-
society, meetings between such leaders and high-level state officials, and integrity
awareness campaigns — do not make much of a difference in containing criminal
groups. Moreover, limiting civil-society participation to symbolic gestures without
tangible results and tangible products (in terms of saving lives and providing ser-
vices that make people’s lives better) will just increase the public’s levels of cyni-
cism and result in lower levels of public participation in all future efforts.

As stated in Buscaglia (2008), organized crime and high-level corruption need
to be addressed through a simultaneous two-pronged approach. Civil society-
based operational social control networks that prevent organized crime and cor-
ruption (e.g., civil-society networks undertaking social audits of public local and
central budgets) are needed. However, the capacities of judicial and intelligence
officials to dismantle the vast networks of economic assets allowing for the trans-
portation, production, and distribution capacities of organized crime within all
types of markets need also be enhanced.

The relative success in fighting the Mafia-driven capture of the Italian state
and the social fabric of Palermo has shown that public, school-based education
campaigns — coupled with the recovery of public space by bringing together civil
society networks and local governments — have been essential in hampering the
pernicious effects of organized crime and public sector corruption.®

In addition, civil society actors such as victims’ associations, bar associations,
and law schools can play an important role in legitimizing and implementing
legal and judicial reform processes. For example, establishing civil society bodies
— each composed of a panel of lawyers and other members of the public acting as
“court watchers” focusing on organized crime and public sector corruption cases
— has proven to enhance the legitimacy of the judiciary in Colombia, Costa Rica,
Indonesia, Italy, and the United States (Buscaglia 2012, 1997). In this context, for
example, a network-based approach to civil-society monitoring of state institutions
would go a long way to improve public sector performance, and reduce corruption.
In this kind of scenario, specialized panels of civil-society networks focusing on
public health providers (e.g., hospitals) would generate periodic reports addressed
to a health ministry and followed by a monitoring process. Furthermore, special-

7 | These elements were all presentin legal and judicial reforms implemented in Chile and
Costa Rica (Buscaglia 2012).
8 | See Orlando (2001).
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ized panels of civil society focusing on justice providers (courts) would generate
periodic reports aimed at legal institutions. Specialized panels of civil society net-
works focusing on public education would generate periodic reports aimed at as-
sessing the performance of schools and proposing mechanisms to improve such
performance.

Countries that have been successful in containing organized crime and public
sector corruption also incorporated state-of-the-art economic and financial poli-
cies, going far beyond the legal and judicial measures stated above. It is clear by
now that in order to tackle organized crime, regulatory measures are required.

Following are some measures required within the economic-financial domain
to contain organized criminal groups:

(i) addressing social vacuums left by state failures that create a “distance” be-
tween the state and the population’s access to basic public services due to
geographical, ethnic, economic, and political repression;

(ii) reducing the incidence and dimension of informal markets (which provide
the economic inputs and human resources to criminal enterprises) by reduc-
ing the complexity and corruption in registering new companies or paying
taxes;

(iii) improving the distribution of income and wealth;

(iv) introducing regulation of labor within markets previously declared illegal by
the state (e.g., prostitution) and discarding the “illegality” approach to drugs
by regulating the drugs market through the same type of food and drug ad-
ministration laws applied to medicines;

(v) identifying, monitoring, seizing, and confiscating financial assets linked to
the production and distribution of smuggled and counterfeit materials are
part of a key strategy in any organized crime containment program. This re-
quires moving far beyond money laundering statutes. Many illegal transac-
tions forced upon average citizens (such as the forced-notarized transfer of
land to organized crime) occur outside the financial domain, where finan-
cial intelligence units possess no jurisdiction. Yet, one could claim that the
world’s political landscape has been transformed within a decade, as, today,
an increasing number of UN member states is enforcing disclosure of assets
statutes and mutual legal assistance programs. In this context, bank secrecy
has become less of an option.

The final impacts of non-punitive regulatory approaches to prevent organized
crime have been very “modest” at best. Operational constraints remain due to
the lack of operational capacities of police, prosecutors, and judges when required
to handle cases involving financial investigations. At the same time, civil society
networks are still operationally underdeveloped in most countries, as they have
limited capacities to save lives and to monitor public officials through well-fund-
ed networks. In this scenario, the development of democratic means to prevent
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and contain organized crime requires improvements in both state and non-state
mechanisms.

Conclusions

Based on the analysis presented in previous sections, one can conclude that the
most effective policy measures against transnational organized crime mainly
rest on three pillars: (i) the introduction of more effective judicial decision-mak-
ing controls in the hands of civil society networks that can lead to reductions in
the frequency with which the discretion of procedural and substantive criminal
courts is abused; (ii) the higher frequency of successful asset forfeitures of legal
businesses and individuals linked to criminal enterprises — all based on effective
financial intelligence systems that can generate evidentiary material to ensure the
systematic dismantling, confiscation, and recovery of assets in the hands of legal
firms providing the transportation and production infrastructure needed for the
exploitation of human trafficking; and (iii) the presence of government and/or
non-governmental preventive programs addressing the health, labor, and educa-
tional needs of high-risk groups of youth falling under the influence of criminal
enterprises.

Furthermore, if one hopes to eliminate the social and economic roots of crimi-
nal enterprises, public policies should be much more focused on filling the social
vacuums (e.g., lack of social investment in public health, lack of education options
for youth, lack of social infrastructure, and lack of adequate job training) and less
concerned about repressive operations. In addition, disrupting the operations of
organized crime requires civil asset forfeitures, thus reducing the illicit funds that
can expand public corruption rings within the public sectors. At the same time,
developing a state infrastructure to address civil service reforms as well as devel-
oping auditing capacities of public institutions and public sector officials have also
shown unparalleled power to reduce corruption. Finally, regulatory approaches to
markets that are in the hands of organized crime (e.g., drugs and prostitution)
need to be addressed through food and drug regulation and labor laws, coupled
with social prevention in order to obtain the desired containment.

Certainly, it would be quite naive to think that ratifying and enacting United
Nations conventions (and their protocols) will be enough to successfully combat
organized crime. Moreover, one should have no illusions that all 22 types of or-
ganized crimes can be contained, given the scarcities of human and financial
resources that all nations face. In this context, public policy must give priority
to reducing the most predatory organized crimes (e.g., human trafficking and
kidnapping) through the criminal justice systems, while better regulating non-
predatory crimes (e.g., gambling and adult prostitution) through economic and
labor policies.

The reforms to the judicial and intelligence systems described in the previous
sections — as applied in best practice countries — have always required a consen-
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esus prior sociopolitical consensus that encompasses legislative, executive, judi-
cial, and civil society domains and with actors willing and able to design, imple-
ment, and support “politically painful” reforms. The afore-mentioned gaps be-
tween the Palermo Convention-related domestic laws on the books and the same
laws in action will be reduced whenever the political will to enact legal reforms
coexists with the technical capacities to implement these reforms. Failures to fully
implement much-needed institutional improvements have been mostly linked to
the lack of a governmental long-term commitment within authoritarian regimes
(e.g., North Korea, Russia, and Syria) or in political systems with scarce politi-
cal competition (e.g., Jordan and Venezuela), or in environments with political
instability characterized by chronic social inequities (e.g., Mexico and Paraguay),
in failed states subject to armed conflicts (e.g., Afghanistan and Somalia), and in
countries undergoing political transitions (e.g., Mexico, Nigeria, and Pakistan).
These state and political failures have also been characterized by legal transplants
of the Palermo Convention into domestic legislations without true implementa-
tion (i.e., huge gaps between laws on the books and laws in action).

The above lessons from international experience must be taken into account
whenever national and international authorities plan strategies to address trans-
national crime and public sector corruption. Yet, it is crucial to remember that
combating and preventing organized crime requires first and foremost addressing
state failures in ensuring the exercise of human (civil, political, economic, social,
and cultural) rights while, at the same time, eliminating the fragments of crimi-
nal enterprises operating within the state. In this context, when governments use
the term “war” against organized crime, many public officials may be unaware
of the fallacy involved: A repressive “war” of the state against organized crime is
equivalent to a war of the state against itself.
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