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Foreword

Dear Fellow Reader,
 

In February 2022, the EU Commission released the Proposal for a Data
Act. From then on, manifold discussions within the political realm as well
as in academia have taken place. In December 2023, a final version was
agreed on by the respective EU actors – and the Data Act finally entered
into force in January 2024. 

Against this background, this volume aims to provide those interested
in the Act (but maybe not engaged with this piece of regulation so far)
with a concise, but detailed introduction to the new regulation, its articles,
and its recitals. The Data Act, its concept, and its instruments are presen‐
ted, explained, evaluated, and put into context. References to the actual
wording of articles and recitals were oftentimes included. Reference is given
throughout to the significant share of literature on the Data Act and, if
needed to, the proposal(s). Inevitably, being an Introduction, we could not
deep dive into every detail of the Data Act.

We like to highlight, however, that this introduction also puts an em‐
phasis on aspects of the Act that have been less discussed so far, for example
a deep-dive has been made in Chapter IX with regard to the highly import‐
ant provisions on switching and interoperability between data processing
services (Art. 23-31, 33-35). Furthermore, the bibliography at the end of
this volume provides you – as comprehensively as possible – with further
literature on the final version of the Act as well as on the draft version(s).

This Introduction to the Data Act is based on and has partly been pre-
published in an earlier version (mirroring the legislative process and the
proposals of the Data Act) as Hennemann, M. / Karsten, B. / Wienroeder,
M. / Lienemann, G. / Ebner, G. (Eds.), The Data Act Proposal – Literature
Review and Critical Analysis, Part I – III (2023) University of Passau IRDG
Research Paper Series No. 23-01, 23-02, 23-03. We have, however, made
substantial changes to this earlier version and have updated all parts to the
final version of the Act.

This Introduction to the Data Act also builds upon further publications
by the authors to the final version of the Data Act (Hennemann, M. /
Steinrötter, B., Der Data Act – Neue Instrumente, alte Friktionen, struk‐
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turelle Weichenstellungen, Neue Juristische Wochenschrift (NJW) 2024 (1),
1-8; Wienroeder, M., Sind der Data Act und die DSGVO miteinander
kompatibel?, Privacy in Germany (PinG) 2024 (3), 103-108) as well as to
the draft version of the Data Act (Hennemann, M. / Steinrötter, B., Data
Act – Fundament des neuen EU-Datenwirtschaftsrecht?, Neue Juristische
Wochenschrift (NJW) 2022 (21), 1481-1486; Ebner, G., Information Over‐
load 2.0? – Die Informationspflichten gemäß Art. 3 Abs. 2 Data Act-En‐
twurf, Zeitschrift für Datenschutz (ZD) 2022 (7), 364-369; Karsten, B. /
Wienroeder, M., Der Entwurf des Data Act – Auswirkungen auf die
Automobilindustrie, Recht Automobil Wirtschaft (RAW) 2022, 99-105; Hen‐
nemann, M., Datenrealpolitik – Datenökosysteme, Datenrecht, Datendiplo‐
matie (2022) University of Passau IRDG Research Paper Series No. 22-18;
Hennemann, M. / Lienemann, G., The Data Act – Article-by-Article Synop‐
sis of the Commission Proposal (2022) University of Passau IRDG Research
Paper Series No. 22-07).

We are more than happy to hear your thoughts on this introduction,
about what we have missed and – maybe also – what you liked. Please drop
us an e-mail to moritz.hennemann@jura.uni-freiburg.de.

We like to thank the entire team at the chair of European and Interna‐
tional Information and Data Law and at the Research Centre for Law
and Digitalisation (FREDI) at University of Passau Law Faculty for their
extremely valuable support in the drafting process and for taking the bur‐
den of formatting the document. FREDI and this publication is supported
by the Bavarian State Ministry of Science and Culture. We are very grateful
for this support.

Finally, we very much thank Marco Ganzhorn for the – in every way
– splendid and invaluable coordination from the publisher’s side. We are
also more than thankful for Nomos supporting and the umbrella initiative
“Hochschule.digital Niedersachsen” for ensuring an Open Access publica‐
tion format.

 

Sincerely yours,
Moritz Hennemann, Gordian Ebner, Benedikt Karsten,

Gregor Lienemann & Marie Wienroeder
Freiburg and Passau, February 2024

Foreword

8

https://doi.org/10.5771/9783748918691-1 - am 25.01.2026, 08:40:38. https://www.inlibra.com/de/agb - Open Access - 

https://www.jura.uni-passau.de/irdg/publikationen/research-paper-series/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4079615
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4079615
mailto:moritz.hennemann@jura.uni-freiburg.de
https://doi.org/10.5771/9783748918691-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/
https://www.jura.uni-passau.de/irdg/publikationen/research-paper-series/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4079615
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4079615
mailto:moritz.hennemann@jura.uni-freiburg.de


Contributions by Authors

Hennemann Chapters I.-III.
Ebner Chapters I., IV.
Karsten Chapters I., VI.-VII.
Lienemann Chapters I., V.-VI., IX.
Wienroeder Chapters I., IV.-V., VIII., X.-XII.

Contributions by Chapters

Chapter I. Hennemann/Ebner/Karsten/Lienemann/Wienroeder
Chapter II. Hennemann
Chapter III. Hennemann
Chapter IV. Ebner/Wienroeder
Chapter V. Lienemann/Wienroeder
Chapter VI. Karsten/Lienemann
Chapter VII. Karsten
Chapter VIII. Wienroeder
Chapter IX. Lienemann
Chapter X. Wienroeder
Chapter XI. Wienroeder
Chapter XII. Wienroeder

9

https://doi.org/10.5771/9783748918691-1 - am 25.01.2026, 08:40:38. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748918691-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


https://doi.org/10.5771/9783748918691-1 - am 25.01.2026, 08:40:38. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748918691-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


Table of Contents

Executive SummaryI. 15

IntroductionII. 19

General Setting and Goals1. 23
From a Reaction to Market Failures to a new Market
Design

2.
25

“Contractualisation” of Data (Economy) Law3. 26
User Activation4. 28
Monetarisation of Data?5. 29
Enforcement6. 30
Trade Agreements / Other Union Legal Acts Governing
Rights and Obligations on Data and Use (Art. 44) /
Options for Member States

7.

31
Evaluation and Review (Art. 49)8. 33
Entry into Force and Application (Art. 50)9. 33
Competence10. 34

Regulatory Scope (Art. 1-2, Art. 43)III. 35

Scope (Art. 1 paras. 1-3)1. 35
Interplay with Existing Rules (Art. 1 paras. 5 and 6, Art. 43)2. 38
Definitions (Art. 2)3. 45

SME-Exemption (Art. 7), Product Design, Service Design, and
Informational Duties (Art. 3)

IV.
49

Exemption of Micro and Small Enterprises; Mandatory
Nature (Art. 7)

1.
49

Product Design, Service Design (Art. 3(1))2. 51
Information Duties3. 56

11

https://doi.org/10.5771/9783748918691-1 - am 25.01.2026, 08:40:38. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748918691-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


Data Licence Agreement and User’s Right of Access (Art. 4)V. 71

Data Licence Agreement; Use by the Data Holder
(Art. 4(13) and (14))

1.
74

The Right to Access according to Art. 4(1))2. 80
Limitations of and Defences to the User’s Right of Access3. 92

Right to Share Data with Third Parties (Art. 5-6) and
FRAND Obligations for Data Holders When Providing Access
(Art. 8-12)

VI.

103

The Right to Share Data with Third Parties (Art. 5)1. 103
Obligations of Third Parties (Art. 6)2. 110
Conditions between Data Holder and Data Recipient3. 113
Compensation4. 119
Dispute Settlement5. 124
Technical Protection6. 131
Common Standards for Smart Contracts (Art. 36)7. 135
Scope of Obligations8. 139

Unfair Terms for Data Access and Use between Enterprises
(Art. 13)

VII.
141

Making Data Available to Public-Sector Bodies based on
Exceptional Need (Art. 14-22)

VIII.
151

Obligation to Make Data Available to Public-Sector Bodies
(Art. 14)

1.
151

Definition of Exceptional Need (Art. 15)2. 154
Relationship with Other Obligations to Make Data
Available (Art. 16)

3.
157

Requirements for the Request to Make Data Available
(Art. 17 paras. 1 and 2)

4.
158

Reuse of the Data Made Available (Art. 17 (3) and (4))5. 161
Compliance with Requests for Data (Art. 18)6. 163

Table of Contents

12

https://doi.org/10.5771/9783748918691-1 - am 25.01.2026, 08:40:38. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748918691-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


Obligations of Public Sector Bodies Receiving Data
(Art. 19)

7.
166

Compensation in Cases of Exceptional Need (Art. 20)8. 167
Contribution of Research Organisations or Statistical
Bodies (Art. 21)

9.
169

Mutual Assistance and Cross-Border Cooperation (Art. 22)10. 170
Interplay with Art. 6 GDPR11. 171
Legal Remedies and Liability12. 174

Switching and Interoperability between Data Processing
Services (Art. 23-31, Art. 33-35)

IX.
177

Surveying the Range of Data Processing Services
(Art. 2(8), Art. 31)

1.
180

The Terminology of Customer Activation: Switching,
On-Premises Transfers and Multi-Homing (Art. 25(3),
Art. 34(1))

2.

187
Guiding Principles and Legal Status of the Switching-
related Rights and Duties

3.
190

Removing Obstacles to ‘Switchability’ (Art. 23)4. 196
Contractual Enablers of Switching (Art. 25)5. 200
Transparency Obligations next to the Contract
(Art. 26 and 28)

6.
208

Commercial Enablers of Switching – Reduced Switching
Charges (Art. 29)

7.
210

Functional Equivalence across IaaS Environments
(Art. 30(1))

8.
213

Interoperability Requirements Aimed at Data Processing
Services other than IaaS (Art. 30(2)-(5), Art. 35)

9.
216

Interoperability Requirements within Data Spaces (Art. 33)10. 222

Table of Contents

13

https://doi.org/10.5771/9783748918691-1 - am 25.01.2026, 08:40:38. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748918691-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


International Governmental Access and Transfer (Art. 32)X. 229

Preventing International and Third-Country
Governmental Access and Transfer of Non-Personal Data
(Art. 32(1))

1.

230
Enforcement of Foreign Judgements and Decisions (Art. 32
paras. 2 and 3)

2.
232

Minimisation and Informational Duty (Art. 32 (4) and (5))3. 234

Implementation and Enforcement (Art. 37-42)XI. 237

Competent Authorities (Art. 37)1. 237
Right to Lodge a Complaint with a Competent Authority
(Art. 38)

2.
240

Right to an Effective Judicial Remedy (Art. 39)3. 241
Penalties (Art. 40)4. 241
Model Contractual Terms (Art. 41)5. 243
Role of the European Data Innovation Board (Art. 42)6. 244

Final Provisions (Art. 45-48)XII. 247

Exercise of the Delegation (Art. 45)1. 247
Committee Procedure and Implementing Powers (Art. 46
and Rec. 114)

2.
248

Amendments (Art. 47 and 48)3. 248

Data Act Bibliography 249

Table of Contents

14

https://doi.org/10.5771/9783748918691-1 - am 25.01.2026, 08:40:38. https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748918691-1
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

