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Abstract: This article investigates the contribution of a new type of hybrid actor to
fostering the rule of law in weak states. In a number of issue-areas in global gover‐
nance, hybrid solutions have been experimented with, and the latest manifestation
of this global trend towards hybridity are hybrid anti-impunity commissions that
have begun to proliferate in Latin America in the past decade or so and that are
likely to produce ripple-effects beyond the continent. These commissions do not
supplant the justice system of the target state but fight impunity from within it.
They do so by assuming some of the sovereign prerogatives traditionally assumed
to be falling within the domaine réservé of the host state. The prototype of this new
hybrid actor was deployed in Guatemala, where the Comision Internacional Contra
la Impunidad en Guatemala had to terminate its mandate after more than a decade
of successful work. It remains unclear, however, to what extent such hybrid com‐
missions can effect a lasting transformation of the justice systems of their host
states and what scope conditions are required for them to operate successfully.
What remains poorly understood, for instance, is how the depth of delegation af‐
fects the provision of public goods. In this article I shall argue that hybrid arrange‐
ments in which tasks are shared relatively evenly among externals and locals and
that thus involve only a partial delegation of authority tend to be more successful
and produce more sustainable results than arrangements providing for deeper forms
of delegation.

***

Introduction

How can a culture of the rule of law1 be established where there is none? This article inves‐
tigates the contribution of a new type of hybrid actor to fostering the rule of law in weak

A.

* Junior Professor, Institute of Political Science, Universität Duisburg-Essen, Germany.
1 The United Nations (UN) defines the rule of law as a “principle of governance in which all persons,

institutions and entities, public and private, including the State itself, are accountable to laws that
are publicly promulgated, equally enforced and independently adjudicated, and which are consistent
with international human rights norms and standards. It requires measures to ensure adherence to
the principles of supremacy of the law, equality before the law, accountability to the law, fairness in
the application of the law, separation of powers, participation in decision-making, legal certainty,
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states, seeking to identify those institutional-design aspects that enable the new hybrids to
have a positive impact upon the justice systems of their host states. In a number of issue-
areas in global governance, hybrid solutions – which involve both international and domes‐
tic actors in the exercise of governance functions – have been experimented with in order to
address the dilemma created by the export of Western/Northern templates of good gover‐
nance, democracy, the rule of law, etc. to non-Western contexts. The latest manifestation of
this global trend towards hybridity – which will be the subject of this article – are hybrid
anti-impunity commissions that have begun to proliferate in Latin America in the past
decade or so, and that are likely to produce ripple-effects beyond the continent.

The trend towards hybridity has inspired a burgeoning scholarly literature.2 Conceptual‐
izations of hybridity abound. Levi-Faur, for instance, distinguishes four forms of hybridity,
of which the fourth, multi-level regulation, is relevant for the purposes of this article.3 Mul‐
ti-level regulation means that actors from different layers of governance are involved in the
exercise of governance tasks. In a similar vein, Bargués-Pedreny and Randazzo understand
hybridity as a state of affairs describing the interaction of external and domestic actors in
peacebuilding: “The nature of this interaction ranges from cases of compliance or submis‐
sion – in which international actors enforce their will or, on the contrary, in which local
agents resist and reject external mechanisms of governance – to more cooperative encoun‐
ters”.4 Hybridity is often viewed as an emancipatory tool in that it implies receptiveness to
domestic norms and traditions and opens space for the involvement of local actors in gover‐
nance tasks. At the same time, however, those who highlight the emancipatory potential of
hybridity also caution against romanticizing the local.5

A much-studied manifestation of hybridity in global governance – which is also a cog‐
nate of the anti-impunity commissions investigated in this article – are hybrid criminal tri‐
bunals which have proliferated globally in the past couple of decades.6 Hybrid tribunals

avoidance of arbitrariness, and procedural and legal transparency”. https://www.un.org/ruleoflaw/w
hat-is-the-rule-of-law/ (last accessed on 25 March 2020).

2 See, e.g., N. Lemay-Hebert and R. Freedman (eds.), Hybridity: law, culture and development, New
York 2017; G. Millar, Disaggregating hybridity: why hybrid institutions do not produce predictable
experiences of peace, Journal of Peace Research 51, Issue 4 (2014); J. Peterson, A conceptual un‐
packing of hybridity: accounting for notions of power, politics and progress in analyses of aid-driv‐
en interfaces, Journal of Peacebuilding and Development 7, Issue 2 (2012).

3 D. Levi-Faur, Regulation and regulatory governance, in Ibid (ed.), Handbook on the politics of
regulation, Cheltenham 2011, p. 10-11.

4 P. Bargués-Pedreny and E. Randazzo, Hybrid peace revisited: an opportunity for considering self-
governance?, Third World Quarterly 39, Issue 8 (2018), p. 1546.

5 Ibid, p. 1546.
6 See, e.g., T. Cruvellier, From the Taylor trial to a lasting legacy: putting the special court model to

the test, International Centre for Transitional Justice and Sierra Leone Court Monitoring Programme
(2009); L. Dickinson, The promise of hybrid courts, The American Journal of International Law 97,
Issue 2 (2003); E. Higonnet, Restructuring hybrid courts: local empowerment and national criminal
justice reform, Arizona Journal of International and Comparative Law 23 (2005/2006).
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were born partly out of the realization that “a purely international process that largely by‐
passes the local population does little to help build local capacity. An international court
staffed by foreigners, or even a local justice system operated exclusively by the UN transi‐
tional administration, cannot hope to train local actors in necessary skills”.7 Purely interna‐
tional criminal tribunals are often perceived as quick fixes that temporarily replace local
mechanisms yet fail to empower local actors to handle future prosecutions themselves. Hy‐
brid criminal tribunals, by contrast, seek to leave a more lasting imprint upon the justice
systems of their host states.

These different arrangements – international, hybrid, national – can be located on a con‐
tinuum, with purely international mechanisms (using international law, international staff,
and enjoying supranational powers) occupying one end of the spectrum and domestic
mechanisms (employing national law, local staff and ceding no sovereign privileges to ex‐
ternal actors) occupying the other end. Hybrid tribunals and hybrid anti-impunity commis‐
sions in turn are situated somewhere in the middle of the continuum, with hybrid tribunals
entailing higher sovereignty costs than hybrid anti-impunity commissions. Sovereignty
costs can be defined as costs that arise when states surrender discretion over national pol‐
icies to external actors.8 The magnitude of these costs depends upon a variety of factors,
including the level of delegation, in that arrangements involving an extensive delegation of
national competencies to external actors extract significant sovereignty costs, whereas ar‐
rangements involving only a partial delegation of prerogatives entail consequently lower
sovereignty costs.9

The new hybrids, which entail comparatively low sovereignty costs, have mainly prolif‐
erated in Latin America, especially in the Northern Triangle, which seems to be an ideal
laboratory for examining their effects, because the problem of state capture by organized
crime and/or corrupt actors is pervasive in the region and impunity is rampant10, as local
judicial systems are weak and often themselves corrupted. The international community has
experimented with a variety of tools that seek to promote the rule of law in weak states,
ranging from traditional capacity-building programs to highly intrusive measures such as
international criminal tribunals. A relatively recent tool – which is as innovative as it is un‐
der-researched – are hybrid commissions not supplanting the justice system of the target
state but fighting impunity from within the system. They do so by assuming some of the
sovereign prerogatives traditionally assumed to be falling within the domaine réservé of the
host state. The prototype of this new hybrid actor was deployed in Guatemala, where the
Comision Internacional Contra la Impunidad en Guatemala (CICIG) recently had to termi‐

7 Dickinson, note 6, p. 304.
8 E. Hafner-Burton, E. Mansfield and J. Pevehouse, Human rights institutions, sovereignty costs,

and democratization, British Journal of Political Science 45, Issue 1 (2015), p. 3.
9 Ibid, p. 7.

10 WOLA, The International Commission Against Impunity in Guatemala. A WOLA report on the
CICIG experience, Report 6/2015 (2015), pp. 2, 8.
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nate its mandate after more than a decade of successful work. On CICIG’s website it is em‐
phasized that the commission is “unprecedented among UN or other international efforts to
promote accountability and strengthen the rule of law. It has many of the attributes of an
international prosecutor, but it operates under Guatemalan law, in the Guatemalan courts,
and it follows Guatemalan criminal procedure”.11 Unlike international and hybrid criminal
tribunals CICIG entails much lower sovereignty costs and does not use international law
and international judges to fight impunity, but seeks to build a culture of the rule of law
from within the Guatemalan legal system. In light of CICIG’s success, citizens in neighbor‐
ing Honduras, El Salvador, and Ecuador called upon their governments to replicate the CI‐
CIG experience in their respective countries, and each of these countries has put a different
spin on “their” version of CICIG. Worldwide, about a dozen countries have contemplated
setting up a similar mechanism.12 This reflects a global trend towards hybridity (also evi‐
denced by the spread of hybrid criminal tribunals in post-conflict states). However, in con‐
trast to hybrid criminal tribunals, the hybrid commissions that are the subject of this contri‐
bution are barely known outside specialist circles, despite the fact that they have been con‐
sidered successful and “particularly innovative” models deemed worth replicating.13

It remains unclear, however, to what extent such hybrid commissions can effect a last‐
ing transformation of the justice systems of their host states and what scope conditions are
required for them to operate successfully. While a number of useful policy briefs have been
written about hybrid commissions14, hardly any theory-building work has been carried out.
The handful of existing scholarly publications are usually single-case studies on CICIG15

which, however, tend not to address the broader theoretical literature on shared-sovereignty

11 The International Commission Against Impunity in Guatemala, About CICIG, https://www.cicig.o
rg/history//index.php?page=about (last accessed on 25 March 2020).

12 WOLA, note 10, p. 29.
13 A. Hudson and A. Taylor, The International Commission Against Impunity in Guatemala. A new

model for international criminal justice mechanism, Journal of International Criminal Justice 8, Is‐
sue 1 (2010), p. 54.

14 See, e.g., C. Call, International anti-impunity missions in Guatemala and Honduras: what lessons
for El Salvador?, CLALS Working Paper Series No. 21 (2019); C. Call, From steady progress to
severely wounded: a two-year report on the performance of the OAS mission in support of the
fight against corruption and impunity in Honduras, CLALS Working Paper Series No. 18 (2018);
Call and J. Hallock, Too much success? The legacy and lessons of the International Commission
Against Impunity in Guatemala, CLALS Working Paper Series No. 24 (2020); International Crisis
Group, Crutch to catalyst? The International Commission Against Impunity in Guatemala, Latin
America Report No. 56 (2016); Open Society Justice Initiative, Against the odds. CICIG in
Guatemala (2016), https://www.justiceinitiative.org/uploads/88ffafc0-09bf-4998-8ef3-e2a175e3f4
55/against-odds-cicig-guatemala-20160321.pdf (last accessed on 25 March 2020).

15 See, e.g., M. Donovan, The International Commission Against Impunity in Guatemala: will ac‐
countability prevail?, Arizona Journal of International & Comparative Law 25, Issue 3 (2008);
Hudson and Taylor, note 13, pp. 1-2; T. Nyberg, International Commission Against Impunity in
Guatemala: a non-transitional justice effort, Revue Québécoise de Droit International 28, Issue 1
(2015), pp. 157-184; Y. Krylova, Outsourcing the fight against corruption: lessons from the Inter‐
national Commission Against Impunity in Guatemala, Global Policy 9, Issue 1 (2018), pp. 95-101;
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arrangements, of which these hybrid commissions are the most recent manifestation. Shared
sovereignty arrangements “involve the engagement of external actors in some of the do‐
mestic authority structures of the target state”16, yet unfortunately these mechanisms remain
largely “underanalyzed and undertheorized”.17 What remains poorly understood, for in‐
stance, is how the depth of delegation affects the provision of public goods. Whereas inter‐
national and hybrid criminal tribunals involve deep delegation, anti-impunity commissions
involve only partial delegation.

Does that make them less successful in promoting the rule of law than more intrusive
arrangements? In this article I will refute the intuitive assumption articulated in the litera‐
ture on shared sovereignty arrangements that “the depth of delegation … determines effec‐
tiveness with respect to more complex tasks, even including the restoration of the rule of
law”.18 On this view, the “external actor is most effective when reestablishing the rules
through its own structures, rather than having to work within the state’s structure”.19 This
contribution, by contrast, defends the counter-intuitive finding that partial delegation will
have a greater impact upon the rule of law than full delegation, as “a purely international
process that largely bypasses the local population does little to help build local capacity”.20

This raises the question of “legacy” which has been debated in the literature on hybrid
criminal tribunals21 and which is equally relevant for the type of hybrid actor discussed in
this article. Apart from strengthening human resources and physical infrastructure, initiat‐
ing legal reform, etc., legacy should “encompass a shift in terms of trust in the legal system
as a viable avenue for dealing with future conflicts and ongoing violations of human
rights”.22 Unfortunately, however, even though the importance of legacy is widely recog‐

M. Zamora, Institutional inosculation: the International Commission Against Impunity in
Guatemala (CICIG), international rule of law mechanisms, and creating institutional legitimacy in
post-conflict societies, Columbia Journal of Transnational Law 57 (2019), pp. 535-597.

16 S. Krasner, Sharing sovereignty. New institutions for collapsed and failing states, International Se‐
curity 29, Issue 2 (2004), p. 108.

17 A. Matanock, Governance delegation agreements: shared sovereignty as a substitute for limited
statehood, Governance 27, Issue 4 (2014), p. 2.

18 Ibid, p. 3.
19 Ibid, p. 6.
20 L. Dickinson, The promise of hybrid courts, The American Journal of International Law 97, Issue

2 (2003), p. 304.
21 Legacy can be defined as “a hybrid court’s lasting impact on bolstering the rule of law in a particu‐

lar society, by conducting effective trials to contribute to ending impunity, while also strengthening
domestic judicial capacity”; Office of the United Nations High-Commissioner for Human Rights,
Rule-of-law tools for post-conflict states. Maximizing the legacy of hybrid courts, New York and
Geneva 2008, https://www.un.org/ruleoflaw/files/HybridCourts.pdf (last accessed on 25 March
2020), pp. 4-5.

22 Ibid, p. 6.
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nized, its actual successes, “although not entirely absent, have been few”.23 The bottom line
is: we do not really know what works and why. In the following, I will seek to fill this gap
by identifying some of the factors that have enabled certain hybrid commissions to have a
positive impact upon the local justice system while others have failed. In this article, impact
will be gauged based on a range of indicators, ranging from quantifiable criteria to softer
measures. Quantifiable indicators include case statistics and impunity rates; note, however,
that what matters is not only the sheer quantity of cases being investigated and convictions
achieved. It is equally important to look at who is being investigated, prosecuted, and con‐
victed. Do the new hybrids merely go after small fry – lower-level policy officials, petty
criminals, etc.; or are the big fish – those normally considered untouchable – equally target‐
ed? Another relevant indicator for measuring impact is the new hybrids’ legacy in terms of
building local capacity, i.e. the creation of what Ciorciari and Krasner have called islands of
excellence – “entities that provide public services much more effectively and transparently
than most surrounding domestic institutions. The creation of islands of excellence is a cru‐
cial mechanism by which sovereignty-sharing arrangements can have a lasting positive im‐
pact on host-state governance”.24 Whether or not domestic structures will be strengthened
and islands of excellence will be created seems to depend on political will, careful plan‐
ning, and proper incentives to engage in close collaboration between externals and locals.25

A related proxy for measuring impact will be the new hybrids’ contribution to legislative
reform aimed at strengthening the local justice system – have relevant initiatives (for in‐
stance those related to the creation of specialized anti-corruption infrastructure) been suc‐
cessfully adopted or are important reform measures stalled by political opposition? Finally,
impact will be gauged based on surveys measuring public trust in the hybrid commissions
as well as the justice system in general.

A final word on the theoretical premises underlying this article. While the new hybrids
certainly require a confluence of factors to operate successfully – ranging from intra-institu‐
tional factors relating to institutional design, mandate, resources, etc. to extra-institutional
variables such as the level of donor support, civil society pressure, affiliation with interna‐

23 Ibid, p. 5; The Sierra Leonean hybrid, for instance, had established a Legacy Working Group but
its overall impact on was negligible, as locals were insufficiently involved (S. Horovitz, How Inter‐
national Courts Shape Domestic Justice, Israel Law Review 46, Issue 3 (2013), p. 365). In the
Bosnian War Crimes Chambers, by contrast, nationals played a much larger role and the issue of
legacy was addressed more systematically. See, e.g. A. Chehtman, Developing local capacity for
war crimes trials: insights from BiH, Sierra Leone, and Colombia, Stanford Journal of Internation‐
al Law 49 (2013), pp. 311-312. The legacy of the Cambodian hybrid in turn has been undermined
by corruption and politicization. See, e.g., T. Cruvellier, From the Taylor trial to a lasting legacy:
putting the special court model to the test, International Centre for Transitional Justice and Sierra
Leone Court Monitoring Programme, pp. 31-32.

24 J. Ciorciari and S. Krasner, Contracting out, legitimacy, and statebuilding, Journal of Intervention
and Statebuilding 12, Issue 4 (2018), p. 485.

25 A. Chehtman, Developing local capacity for war crimes trials: insights from BiH, Sierra Leone,
and Colombia, Stanford Journal of International Law 49 (2013), p. 320.
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tional organizations, and so on – for reasons of space and feasibility the present article will
focus on institutional design aspects. I will argue rather counter-intuitively that partial dele‐
gation is preferable over full delegation, as the latter fails to empower local actors and to
establish local infrastructure that will promote the rule of law even after the mission’s de‐
parture. Future research should then address how these institutional design aspects interact
with external factors in shaping the successes and failures of hybrid anti-impunity commis‐
sions, in order to complete the puzzle.

The prototype: CICIG

CICIG was established in 2006 pursuant to an agreement between the United Nations (UN)
and the Guatemalan government. When the commission was forced to terminate its work
thirteen years later, this was not because it was unsuccessful but because it was so success‐
ful: when it began investigating corruption charges against then-president Morales’ inner
circle and later Morales himself, the latter first sought to obstruct CICIG’s work and subse‐
quently decided not to renew its mandate. CICIG had thus become a victim of its own suc‐
cess. Its quantifiable achievements are impressive indeed: according to Transparency Inter‐
national, CICIG achieved a 25% reduction in impunity, investigated more than 200 cases
that led to charges against more than 160 high-level government officials including former
and incumbent presidents, a vice president, former ministers, former police chiefs, army
representatives, politicians, businessmen, drug-traffickers, etc.26 WOLA even speaks of
“transcendental results” achieved by the commission.27 Survey data indicate high rates of
public approval of CICIG in particular, with CICIG becoming the most trusted institution in
Guatemala28; at the same time, public trust in the justice system in general increased by ten
percent during CICIG’s period of operation.29 Consequently, CICIG’s head Ivan Velasquez
described the commission’s greatest achievement as follows: “[E]n todo caso demostramos
que si era posible luchar contra esa gran corrupción que es la que facilita la impunidad en el
poder, esto indica que nadie está por encima de la ley.”30

CICIG’s mandate has a unique focus on strengthening investigations and prosecutions
as well as contributing to the reform of the judicial system. On the one hand, CICIG is

B.

26 Transparency International Defence and Security, Mission made possible. External oversight and
anti-corruption in fragile states (2017), https://ti-defence.org/publications/mission-made-possible-e
xternal-oversight-anti-corruption-fragile-states/ (last accessed 12 August 2020), p. 8.

27 WOLA, note 10, p. 27.
28 Luisa Paredes, Comision Internacional Contra la Impunidad, la mas confiable institucion en el

2017: Latinobarometro, El Periódico (2018), https://elperiodico.com.gt/nacion/2018/04/20/comisio
n-internacional-contra-la-impunidad-la-mas-confiable-institucion-en-el-2017-latinobarometro/
(last accessed on 25 March 2020).

29 Zamora, note 15, p. 586.
30 Comision Internacional Contra la Impunidad en Guatemala, Informe de cierre. El legado de justi‐

cia en Guatemala (2019), https://www.cicig.org/cicig/informes_cicig/informe-de-labores/informe-f
inal-de-labores/ (last accessed 25 March 2020), p. 76.
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mandated to investigate and (co-)prosecute illegal security apparatuses and clandestine se‐
curity organizations (CIACS) that have infiltrated all sectors of the Guatemalan state.31 It
may initiate investigations on its own but needs the cooperation of Guatemalan authorities
for prosecutions, which it may join as a private prosecutor.32 This combination of preroga‐
tives is unusual and was a concession to sovereignty concerns voiced by the Guatemalan
Constitutional Court, which stripped away the independent prosecutorial powers CICIG
was originally intended to enjoy. Even with this more limited mandate, the establishment of
CICIG entailed certain sovereignty costs for Guatemala. The exercise of both investigatory
and prosecutorial powers under national law by a hybrid commission was a first in the his‐
tory of anti-corruption initiatives: “For the first time, a UN Member State conceded to an
international entity through delegating a significant part of its investigative and prosecutori‐
al powers.”33 CICIG moreover has the authority to identify civil servants who have com‐
mitted administrative offences and participate in disciplinary proceedings against them.
Crucially, in terms of longer-term structural reform, CICIG is empowered to initiate legis‐
lative proposals for combating impunity.34

While CICIG produced solid results in the first years of its existence, its task seemed
sisyphean: “As late as 2014, it did not seem to matter how many cases CICIG and the Of‐
fice of the Public Prosecutor mounted against corrupt presidents, ministers, military offi‐
cers, government employees, mayors, members of Congress, police, judges, or lawyers …
the temporary vacuums would be filled by new actors eager to bend the country’s deeply
ingrained clientelistic structures and practices to their benefit … it seemed set to leave
Guatemala fundamentally unchanged, with the culture and structures of impunity intact”.35

This changed in 2015, when CICIG’s investigations triggered a political earthquake which
offered “Guatemala its best hope for change in 20 years”.36 CICIG and the ministerio publi‐
co (MP) had exposed two massive corruption scandals (called La Linea and the IGSS –
Guatemalan Institute of Social Security – scandal) which implicated high-level officials
from president Molina’s inner circle, including vice president Baldetti – and later Molina
himself. The revelations triggered large-scale street protests which became known as the
“Guatemalan Spring.”37 Baldetti eventually resigned and was later arrested. Further investi‐
gations produced incriminating evidence that Baldetti and Molina themselves were the

31 Agreement between the United Nations and the State of Guatemala on the establishment of an In‐
ternational Commission Against Impunity in Guatemala (“CICIG”), https://www.cicig.org/uploads
/documents/mandato/cicig_acuerdo_en.pdf (last accessed on 25 March 2020).

32 Ibid.
33 Krylova, note 15, p. 96.
34 Agreement between the United Nations and the State of Guatemala, note 31.
35 Open Society Justice Initiative, note 14.
36 Ibid.
37 N. Lakhani, People-power and the “Guatemalan Spring”, Al Jazeera (3 September 2015), https://w

ww.aljazeera.com/indepth/features/2015/09/people-power-guatemalan-spring-150903075327898.h
tml (last accessed on 25 March 2020).
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ringleaders of La Linea. Molina was ultimately forced to step down as well and was
stripped of his immunity. He was subsequently arrested and is still awaiting trial.38 The
democratic awakening triggered by CICIG’s investigations is widely seen as one of the
commission’s most important achievements: “Its signal legacy is demonstrating to a jaded
Guatemalan citizenry that the most powerful people in the country can be held to account
for criminal behavior. Interview after interview, including of legislative and civil society
opponents of CICIG, highlighted this achievement by the international mission. The mis‐
sion also demonstrated that, given the political space, national judicial institutions could
work.”39

Apart from triggering Guatemala’s democratic awakening, the legacy of the commis‐
sion can also be gauged based on a number of more mundane indicators such as its contri‐
bution to capacity-building, human resource development as well as to the reform of the
legal system.40 In terms of institutional legacy, CICIG contributed significantly to strength‐
ening the MP’s prosecutorial capacities and the independence of the courts. Its reform pro‐
posals led to the establishment of specialized high-risk tribunals (Tribunals de Mayor Ries‐
go) as well as of a special unit within the MP (the Fiscalia Especial Contra la Impunidad,
FECI), which were “central to its judicial successes and represented a strategic foothold in
the judicial system where citizens could have confidence that corruption had not penetrat‐
ed”.41 FECI staff were selected and vetted by CICIG and the attorney general and enjoyed a
privileged position inside the MP in that they worked on a confidential basis and separately
from the rest of the ministry.42 The collaboration between CICIG and FECI staff has been
considered the commission’s “most effective capacity-building work”43 in that new staff
were trained-on-the-job rather than through seminars and workshops, and knowledge was
thus effectively transferred. CICIG also contributed to the establishment of the Criminal
Analysis Division as well as the creation of new group-oriented methods of investigation,
which enabled the prosecution of entire criminal networks rather than individual suspects.
This, together with other reform initiatives launched by CICIG such as the introduction of
wiretapping, witness protection programs, plea bargaining provisions, etc. significantly
strengthened local investigatory and prosecutorial capacities.44

Yet weak local capacities were not the only problem CICIG faced when taking up its
work. Equally – if not more – worrisome was the corruption of the local judiciary. One in‐
dicator of the rule of law is the effective separation of powers; yet in Guatemala, the pro‐

38 Ibid.
39 Call and Hallock, note 14, p. 65.
40 CICIG, note 30, p. 93.
41 Call and Hallock, note 14, p. 66.
42 Open Society Justice Initiative, note 14, p. 100.
43 Ibid, p.102.
44 Open Society Justice Initiative, note 14, p. 102. For an overview of all reform initiatives launched

by CICIG, see CICIG, note 30, pp. 99-104.
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cess of judicial selection is deeply politicized. CICIG recognized the magnitude of the
problem early on when first opening cases but not winning convictions: “Even if the com‐
mission could successfully prosecute a case and win a conviction, appellate courts would
overturn it. In order to get results, the commission decided it had to change the judges. For
that, the CICIG turned its attention to the little known – and often ignored – process of se‐
lecting Guatemala’s high court judges.”45 CICIG and the MP had revealed a vast corruption
scheme aimed at controlling the judiciary that involved political and organized crime net‐
works trading seats on Guatemalan courts in return for political favors.46 Cognizant of the
difficulty of promoting the rule of law in the absence of an independent judiciary, CICIG
not only successfully lobbied for the establishment of specialized high-risk courts untar‐
nished by corruption allegations, but also sought to shape the judicial selection process
more generally. The most ambitious reform effort occurred in the aftermath of the
Guatemalan Spring, when CICIG perceived a window of opportunity to initiate a funda‐
mental transformation of the entire legal system, including with regard to the process of ju‐
dicial selection.47 Yet there was no support from the highest political levels, and influential
segments of society quickly mobilized against the initiative, ultimately killing it.48

While CICIG was thus unable to completely transform the legal system, and while in
the absence of major reform Guatemalan justice operators are still at risk of being corrupted
and/or harassed, overall CICIG’s presence has nonetheless contributed to a change for the
better, as it has helped fortify core judicial structures such as the MP. Several episodes in‐
volving the frustration of attacks on the independence of the judiciary bear this assumption
out: “[T]wo pieces of information indicate that today, the concrete work of the CICIG
would likely continue without it through the MP … it appears that the MP considers itself
sufficiently strong that, in an interesting role reversal in 2017, the Attorney General and
chief prosecutors used their own influence to impede the removal of CICIG Commissioner
Velásquez. Similarly, in September 2018 and January 2019, the Constitutional Court firmly
upheld the CICIG’s mandate in the face of Executive Branch pressure to defy the Court and
acts of intimidation against independent national institutions. Similarly, despite the in‐
creased presence of hard-line military officials in the government, the special Tribunals de
Mayor Riesgo (High-Risk Tribunals), ruled on September 26, 2018, in the midst of the po‐
litical crisis, that the Guatemalan government and army committed genocide against the
Maya-Ixil ethnic group in 1982–1983. This suggests that the MP and the courts have

45 InSight Crime, Guatemala elites and organized crime (2016), https://www.insightcrime.org/wp-co
ntent/uploads/2018/02/Guatemala_Elites_Organized_Crime.pdf (last accessed on 25 March 2020),
p.40.

46 Comision Internacional Contra la Impunidad en Guatemala, 11th annual work report of CICIG
(2018), https://www.cicig.org/press-release-2018/11th-annual-work-report-of-cicig/?lang=en (last
accessed on 25 March 2020).

47 Call and Hallock, note 14, p. 37.
48 Ibid, p. 38.

254 Verfassung und Recht in Übersee VRÜ 53 (2020)

https://doi.org/10.5771/0506-7286-2020-3-245 - Generiert durch IP 216.73.217.73, am 15.06.2026, 00:06:25. © Urheberrechtlich geschützter Inhalt. Ohne gesonderte
Erlaubnis ist jede urheberrechtliche Nutzung untersagt, insbesondere die Nutzung des Inhalts im Zusammenhang mit, für oder in KI-Systemen, KI-Modellen oder Generativen Sprachmodellen.

https://doi.org/10.5771%2F0506-7286-2020-3-245


reestablished themselves as strong, independent institutions.”49 The hope is that because
CICIG created islands of trained and committed personnel within each institution it cooper‐
ated with, this will have a spillover effect onto the legal system as a whole.50 And indeed,
thanks to CICIG’s interventions, Guatemalan justice operators have begun to prosecute and
convict powerful figures previously considered untouchable – including former President
Efrain Rios Montt who was convicted of genocide (the verdict was later overturned how‐
ever, and Montt died during his retrial) – which suggests that a gradual transformation of
the culture of impunity into one of accountability and the rule of law may be occurring.

It is too early, however, to assess the long-term effects of CICIG’s work. Upon leaving
Guatemala last fall, the commission recognized that its efforts had not been sufficient to
transform the state. CICIG had almost gotten to the nucleus of the CIACS that had captured
the state yet also stressed that lasting change was inhibited by the vested interests of power‐
ful segments of society – a “mafia coalition” of politicians, business leaders, and private
individuals “willing to sacrifice Guatemala’s present and future to guarantee impunity”
(quoted in The Guardian 2019).51 With a new president – who is said to be involved with
those criminal networks that CICIG was hired to dismantle in the first place (and who was
once himself under investigation by CICIG) – the current political climate has become
rather hostile.52

The replicas: MACCIH, CICIES, and CEICCE

Just like in Guatemala, the Mission to Support the Fight against Corruption and Impunity in
Honduras (MACCIH)53 was created as a result of civil society pressure. In 2014, the dis‐
covery of a massive corruption scheme involving the Honduran Social Security Institute
caused popular outrage, with tens of thousands of protesters demanding the resignation of
president Hernandez and the establishment of a Honduran variant of CICIG. While CICIG

C.

49 Zamora, note 15, pp. 589-590.
50 Hudson and Taylor, note 13, pp. 70-71.
51 Associated Press in Guatemala City, Guatemala in grip of “mafia coalition”, says UN body in

scathing corruption report, The Guardian (28 August 2019), https://www.theguardian.com/world/2
019/aug/28/guatemala-corruption-mafia-coalition-jimmy-morales (last accessed on 25 March
2020).

52 J.M. Burt and P. Estrada, The future of accountability efforts in Guatemala in the balance as new
hard-line government takes office, International Justice Monitor (15 January 2020), https://www.ij
monitor.org/2020/01/the-future-of-accountability-efforts-in-guatemala-in-the-balance-as-new-hard
-line-government-takes-office/ (last accessed on 25 March 2020).

53 The MACCIH website describes the mission’s objectives as follows: “The Mission to Support the
Fight against Corruption and Impunity in Honduras works to support the country in combating
corruption and impunity with an integral vision. Not only do we investigate cases involving rele‐
vant networks of public and private corruption, our effort is also focused on reforming and
strengthening institutions that would prevent this scourge undermining the credibility of the au‐
thorities and the political system.”; Organization of American States, About the Mission, https://w
ww.oas.org/en/spa/dsdsm/maccih/new/mision.asp (last accessed on 25 March 2020).
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was established pursuant to an agreement between the Guatemalan government and the UN,
MACCIH came into existence through an accord between Honduras and the secretary gen‐
eral of the Organization of American States (OAS).54 It began operations in 2016 and ter‐
minated its work four years later, after president Hernandez refused to extend its mandate.55

And just like CICIG, MACCIH had become a victim of its own success, because its anti-
corruption investigations had gotten in the way of the country’s powerful, including Her‐
nandez and members of the legislature, who were investigated by the attorney general with
the support of MACCIH and who voted to shut down the commission in 2019.56 Yet despite
persistent attacks, MACCIH still produced solid results during its brief lifespan. It assisted
in the prosecution of 133 people and 14 cases57, notably in the high-profile investigations
against former first lady Bonilla de Lobo, who was ultimately convicted of fraud and em‐
bezzlement and sentenced to 58 years in prison.58 Just like CICIG, MACCIH thus demon‐
strated to the Honduran citizenry that even the most powerful were not above the law.59

Whereas CICIG was mandated to investigate (yet not prosecute) independently, MAC‐
CIH depended for both investigations and prosecutions on the cooperation of its Honduran
partners. Article 3 of the agreement establishing MACCIH provides for the Mission’s “ac‐
tive collaboration” with Honduran authorities on corruption cases, authorizing it to “accom‐
pany, assist, supervise, and evaluate” state institutions investigating and prosecuting corrup‐
tion.60 Stripping MACCIH of its powers to co-prosecute cases was likely a concession to
the Honduran government fearing a commission with teeth.61 Despite this limitation, MAC‐
CIH made a significant contribution to building local capacity, creating the Unidad Fiscal
Especial Contra la Impunidad y la Corrupción within the MP to collaborate with MACCIH
in the fight against corruption. MACCIH screened and trained UFECIC staff and selected

54 Convenio entre el Gobierno de la República de Honduras y la Secretaría General de la Organiza‐
ción de los Estados Americanos para el Establecimiento de la Misión de Apoyo contra la Corrup‐
ción y la Impunidad en Honduras (19 January 2016), http://www.oas.org/documents/spa/press/con
venio-MACCIH-1.19.16.pdf (last accessed on 25 March 2020).

55 Organization of American States, Comunicado de la Secretaria General de la OEA sobre finaliza‐
ción de la MACCIH (17 January 2020), https://www.oas.org/es/centro_noticias/comunicado_prens
a.asp?sCodigo=C-003/20 (last accessed on 25 March 2020).

56 H.S. Avalos and S. Robbins, A death foretold: MACCIH shuts down in Honduras, InSight Crime
(22 January 2020), https://www.insightcrime.org/news/analysis/a-death-foretold-maccih-shuts-do
wn-in-honduras/ (last accessed on 25 March 2020).

57 Organization of American States, note 55.
58 Reuters, Former first lady of Honduras sentenced to 58 years in jail (5 September 2019), https://w

ww.reuters.com/article/us-honduras-corruption/former-first-lady-of-honduras-sentenced-to-58-yea
rs-in-jail-idUSKCN1VQ00Y (last accessed on 25 March 2020).

59 C.F. Chamorro, Las lecciones de la CICIG y la MACCIH para Nicaragua, Confidencial (27 Jan‐
uary 2020), https://confidencial.com.ni/las-lecciones-de-cicig-y-maccih-para-la-nicaragua-pos-orte
ga/ (last accessed on 25 March 2020).

60 Convenio entre el Gobierno de la República de Honduras y la Secretaría General de la Organi‐
zación de los Estados Americanos, note 54.

61 Zamora, note 15, pp. 593-594.
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cases for investigation, thus seeking to create an island of committed staff untarnished by
corruption within the MP.

It was just this island that became the main sticking point in negotiations over the ex‐
tension of MACCIH’s mandate: “MACCIH endured a troubled tenure, but nonetheless
forged an increasingly promising alliance with UFECIC ... Accountability for high-level
corruption, however incipient and fragile, was apparently not well received by some in
Tegucigalpa. As MACCIH’s mandate came up for renewal, negotiations between the Hon‐
duran government and the OAS centered on the mission’s relationship with UFECIC and its
ability to continue supporting criminal investigations, which the government sought to dis‐
continue. The OAS apparently balked at this demand, and with negotiations at a stalemate,
MACCIH’S mandate was allowed to expire”.62 In comparison to its Guatemalan counter‐
part, MACCIH is generally – “perhaps unfairly” – seen as less successful.63 However, one
should also keep in mind that MACCIH was a rather short-lived institution and that CICIG
was equally considered a disappointment in the first years of its existence: “Ultimately,
MACCIH started off strong despite a somewhat weaker mandate. It took some months to
get up and running, then helped draft important laws that won passage ... It worked with the
Public Ministry to secure the convictions of twelve individuals, including two ex-vice min‐
isters and a magistrate of the Judicial Council, in its first two years”.64 Overall, both CICIG
and MACCIH have been much more successful than anticipated at first.65 Apart from con‐
tributing to successful prosecutions both CICIG and MACCIH can be credited with having
strengthened institutional capacity in their host countries.66 Just like CICIG, MACCIH initi‐
ated the creation of specialized anti-corruption infrastructure within the local legal system
such as specialized court chambers – which were much more effective than regular courts –
and special prosecutorial units within the MP, which were key to the mission’s success.67

However, similar to CICIG, MACCIH also suffered from persistent attacks launched by
powerful actors from the executive and legislature, who saw their vested interests at stake.
In sum, MACCIH’s overall legacy is two-fold: first, it demonstrated to ordinary Honduran
citizens that in principle no one is above the law, and that local institutions – with appropri‐
ate backing and insulation from political interference – can and do deliver in the fight
against impunity. Its second main contribution was to build local capacity. Whether or not
this will become a lasting legacy is unclear, as it remains to be seen if UFECIC can stand

62 M. Camilleri and C. Christie, How the “art of the deal” hurt Latin America’s corruption fight,
Americas Quarterly (30 January 2020), https://www.americasquarterly.org/content/how-trumps-art
-deal-hurt-latin-americas-corruption-fight (last accessed on 25 March 2020).

63 Call, note 14 (2019), p. 2.
64 Call, note 14 (2018), pp. 38-39.
65 Call, note 14 (2019), p. 8.
66 Ibid.
67 Chamorro, note 59.
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on its own two feet after MACCIH’s departure, or if the end of MACCIH also signals the
end of UFECIC.68

Further ripple effects of CICIG’s work could be observed in El Salvador, which recent‐
ly agreed to the establishment of a CICIG-offshoot69 after Nayib Bukele was elected presi‐
dent and made good on its campaign promise to establish an anti-corruption mission in‐
spired by the models of CICIG and MACCIH. 70 With three of his presidential predecessors
investigated for corruption allegations, the issue of corruption featured prominently in
Bukele’s electoral campaign and apparently struck a nerve with many voters.71 The Interna‐
tional Commission Against Impunity in El Salvador (CICIES) was therefore established in
order to “support, strengthen and actively collaborate with the institutions of the Republic
of El Salvador charged with preventing, investigating and punishing acts of corruption and
other related crimes, including crimes related to public finances, illicit enrichment, money
laundering, and national and transnational organized crime”.72 The exact scope of its man‐
date, however, is yet to be defined. Observers believe that CICIES will entail insignificant
sovereignty costs in that it is probably merely a technical advisory mission rather than a
mission with investigatory or (co-)prosecutorial powers.73 Like MACCIH and unlike CI‐
CIG, CICIES was created pursuant to an agreement (or rather a number of agreements) be‐
tween the OAS and El Salvador. There is considerable confusion about CICIES’ actual
powers, owing to the fact that president Bukele is said to have rushed the creation of CI‐
CIES in order to make good on its campaign promise to establish a hybrid commission
within the first 100 days of his tenure.74 Yet, as observers point out, it will take quite some

68 El Heraldo, Sobrevivira la UFECIC sin la MACCIH? (19 January 2020), https://www.elheraldo.h
n/pais/
1350088-466/maccih-ufecic (last accessed on 25 March 2020).

69 N. Renteria, El Salvador launches anti-corruption mission, inspired by Guatemala, Reuters (7
September 2019), https://www.reuters.com/article/us-el-salvador-corruption/el-salvador-launches-
anti-corruption-commission-inspired-by-guatemala-idUSKCN1VR2QP (last accessed on 25
March 2020).

70 Call, note 14 (2019), p. 2.
71 K. Foster, From selfies to progress in El Savador, Harvard Political Review (20 January 2020),

https://harvardpolitics.com/world/selfies-el-salvador/ (last accessed on 25 March 2020).
72 Organization of American States, Press Release, Government of El Salvador and the Organization

of American States (OAS) Install CICIES (6 September 2019), https://www.oas.org/en/media_cent
er/press_release.asp?sCodigo=E-063/19 (last accessed on 25 March 2020).

73 Chamorro, note 59.
74 J. Quintanilla and G. Caceres, If an international commission meant to fight corruption in El

Savador is not allowed to investigate, what is its purpose?, El Faro (7 February 2020), https://elfar
o.net/en/202002/el_salvador/23991/If-an-International-Commission-Meant-to-Fight-Corruption-in
-El-Salvador-Is-Not-Allowed-to-Investigate-What-is-its-Purpose.html. (last accessed on 25 March
2020).
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time before CICIES will begin its actual work.75 Regarding the scope of its mandate, a re‐
cent commentary concludes that CICIES, “as it currently stands, will act more as a techni‐
cal advisor than as a commission dedicated to investigating corruption cases”.76 Apparently,
CICIES’ mandate is limited to identifying corruption offenses committed by the executive
including the ministries, notifying the MP and offering technical advice to the MP and other
institutions.77 The main hurdle to giving CICIES investigatory powers similar to CICIG’s
or MACCIH’s – as Bukele had promised during his campaign – is article 193 of the Sal‐
vadoran constitution, which confers exclusive investigatory and prosecutorial powers upon
the attorney general’s office.78 This, however, stands in contradiction to article 6.1.1 of CI‐
CIES’ agreement with the Salvadoran presidency, according to which CICIES will provide
“technical assistance, accompaniment, and active collaboration in the investigation, crimi‐
nal prosecution, and punishment of acts of corruption just as in the dismantling of networks
of corruption”.79 This, analysts have pointed out, is not only at odds with the agreement
concluded between CICIES and the attorney general's office, but, more importantly, is in‐
compatible with the Salvadoran constitution.80 If CICIES were thus to be given teeth, this
would have to occur through a legislative process addressing these constitutional hurdles,
yet none of the accords establishing CICIES contain measures aimed at overcoming this
constitutional roadblock.81

A fourth hybrid commission is currently being established in Ecuador and to date, very
little is known about this new body. Last year, president Moreno made good on one of his
central campaign promises and announced the creation of the Comision de los Expertos In‐
ternacionales Contra la Corrupción en Ecuador (CEICCE) via executive decree.82 Like CI‐
CIG (and unlike MACCIH and CICIES) CEICCE was established pursuant to an agreement
between the UN and the host state. Compared to CICIG and MACCIH, CEICCE’s ambi‐
tions are more modest: just like CICIES, CEICCE will not have investigatory powers but is
envisaged as an expert commission, which is tasked to provide advice to the judicial organs
of the state of Ecuador. It shall conclude bilateral contracts with local institutions in charge
of preventing, investigating and sanctioning acts of corruption in order to “assist and forti‐

75 C. Call, Can El Salvador’s new anti-corruption mission deliver?, Americas Quarterly (12 Septem‐
ber 2019), https://www.americasquarterly.org/content/el-salvadors-new-international-anti-corrupti
on-commission. (last accessed on 25 March 2020).

76 Quintanilla and Caceres, note 74.
77 Ibid.
78 Ibid.
79 Quoted in Ibid.
80 Ibid.
81 Ibid.
82 Presidencia de la Republica de Ecuador, Gobierno nacional crea comision de expertos interna‐

cionales para la lucha contra la corrupcion (2019), https://www.presidencia.gob.ec/gobierno-nacio
nal-crea-comision-de-expertos-internacionales-para-la-lucha-contra-la-corrupcion/ (last accessed
on 25 March 2020).
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fy” them.83 CEICCE shall moreover receive complaints and propose public policies aimed
at fighting corruption. Creating CEICCE via presidential decree certainly accelerated the
process yet also cast doubt on the autonomy of the commission from the executive. Ana‐
lysts moreover fear that the commission might be dissolved with the same ease it was creat‐
ed.84 Compared to CICIG, the most complete model of the four anti-impunity commissions,
CEICCE has only weak competencies and does not require a significant concession of
sovereign privileges from its host state.85

In sum, each of the replicas put its own spin on the CICIG prototype, which had the
most far-reaching powers compared to the other hybrids. At the same time, CICIG was the
most successful Latin American hybrid (so far). This suggests a positive causal connection
between depth of delegation and impact. However, as the following discussion of another
hybrid anti-impunity mechanism outside of Latin America shows, the correlation is not that
straightforward in that deep delegation and thus higher sovereignty costs do not always cor‐
relate with significant advances in the consolidation of the rule of law. Compared to CICIG,
the EU rule of law mission in Kosovo (EULEX) displayed a much higher degree of delega‐
tion and a significant concession of sovereign prerogatives, yet yielded only disappointing
results. The following section will explain this puzzling observation.

The European hybrid: EULEX

EULEX (2008-2020) is the largest and most ambitious civilian mission under the EU’s
Common Security and Defence Policy (CSDP), combining executive functions with a man‐
date for justice sector reform and capacity-building. It works within the general framework
of UN Security Council resolution 1244 and is tasked with supporting Kosovo in creating
“sustainable and independent rule of law institutions”.86  EULEX is fully integrated into the
Kosovar legal system and enjoys a broad set of prerogatives. Its powers are specified as fol‐
lows: EULEX shall, inter alia, “monitor, mentor and advise the competent Kosovo institu‐
tions on all areas related to the wider rule of law … whilst retaining certain executive re‐
sponsibilities”; promote the rule of law, public order and security – if necessary through
overruling or reversing decisions taken by local authorities; ensure that local authorities op‐
erate in an unbiased manner; and ensure that cases of grave human rights violations, orga‐
nized crime, corruption and other offenses are “properly investigated, prosecuted, adjudi‐
cated and enforced” – if necessary by international investigators, prosecutors and judges

D.

83 Ibid.
84 M. Pozas, CICIES a la ecuatoriana?, elsalvador.com (27 September 2019), https://www.elsalvador.

com/opinion/editoriales/cicies-a-la-ecuatoriana/644134/2019/ (last accessed on 25 March 2020).
85 Ibid.
86 EULEX, About EULEX, https://www.eulex-kosovo.eu/?page=2,60 (last accessed on 25 March

2020).
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operating alongside or independently of their local counterparts.87 EULEX staff may hear
cases at all levels of the legal system and cooperate with their local counterparts – super‐
vised by the Assembly of EULEX Judges. Pursuant to Law No. 03/L-053 on jurisdiction,
case selection and case allocation of EULEX judges and prosecutors in Kosovo88, EULEX
prosecutors have brought cases to court that were tried by panels with a majority of interna‐
tional judges, in order to prevent a politicization of the local judiciary along ethnic lines.
EULEX is moreover tasked with mentoring, monitoring and advising (MMA) local authori‐
ties in order to guarantee that court and prosecutorial procedures are in line with interna‐
tional standards.89

In terms of impact on the rule of law, EULEX’s intervention has yielded disappointing
results. The European Court of Auditors found EULEX’s performance to be largely unsatis‐
factory, “particularly with regard to organised crime and corruption”.90 While certain
achievements were noted in the area of customs and border control, the auditors criticized
that since EULEX judges and prosecutors also carry out executive functions, they have less
time left for capacity-building.91 Even though MMA measures had somewhat strengthened
the capacities of local justice operators, the latter were still not capable of dealing with
complex cases involving organized crime, corruption, or war crimes.92 Overall, the audit
concludes, “EU assistance to Kosovo in the field of the rule of law has not been sufficiently
effective. Assistance has made only a modest contribution to building the capacity of the
Kosovo police and little progress has been made in the fight against organised crime”.93 A
policy brief evaluating EULEX’s track record equally concludes that the mission has not
been very successful and that instead of empowering the local judiciary, “a certain depen‐
dence has paradoxically been generated, with the Kosovar judges submitting to their inter‐

87 European Union, Council Joint Action 2008/124/CFSP 4 February 2008 on the European Union
Rule of Law Mission in Kosovo, EULEX KOSOVO (2008), https://www.eulex-kosovo.eu/eul/rep
ository/docs/WEJointActionEULEX_EN.pdf (last accessed on 25 March 2020).

88 Assembly of the Republic of Kosovo, Law No. 03/L-053 on jurisdiction, case selection and case
allocation of EULEX judges and prosecutors in Kosovo (2008), https://www.ecoi.net/en/file/local/
1029038/1504_1220512024_law-on-jurisdiction-case-selection-and-case-allocation-of-eulex-judg
es-and-prosecutors-in-kosovo.pdf (last accessed on 25 March 2020).

89 EULEX, Programmatic MMA actions (2010), https://eulex-kosovo.eu/docs/tracking/EULEX%20
MMA%20
ACTIONS%2020102904.pdf (last accessed on 25 March 2020).

90 European Court of Auditors, European Union assistance to Kosovo related to the rule of law, Spe‐
cial Report No. 18 (2012), https://www.eca.europa.eu/Lists/ECADocuments/SR12_18/SR12_18_E
N.PDF (last accessed on 25 March 2020), p. 6.

91 Ibid, pp. 16, 19.
92 Ibid, p. 19.
93 Ibid, p. 35.
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national colleagues”.94 Another report echoes this criticism regarding the lack of involve‐
ment of local jurists in complex criminal cases, which in turn has impeded the transfer of
knowledge: “Instead, EULEX has overwhelmingly exercised its executive functions and
has failed to sufficiently design local-majority panels in serious and complex criminal cas‐
es ... This is an unfortunate legacy given that local participation and ownership are neces‐
sary for developing an experienced and professional Kosovo judicial culture.”95

Comparing the missions

In terms of building a culture of the rule of law and instilling confidence in the citizenry
that the justice system works impartially and effectively, there are striking differences be‐
tween the Latin American hybrids on the one hand, and the European hybrid on the other.
Whereas survey results indicate high rates of public approval for the Latin American com‐
missions and a concomitant rise in public trust in the justice system as a whole96, no such
effect could be observed in the case of EULEX, where recent polls show low levels of trust
in EULEX specifically and the justice system more generally.97 This casts doubt on the as‐
sumption that shared-sovereignty arrangements are more successful when they involve full
rather than partial delegation.

In order to understand why some hybrids were more successful than others, this section
will compare the impact of the different missions which exhibited different degrees of dele‐
gation and thus varied in terms of sovereignty costs – keeping in mind that since only CI‐
CIG and EULEX (and to a lesser extent MACCIH) have/had been in operation for a suffi‐
cient period of time, the discussion will inevitably focus on those missions at the expense of
CEICCE and CICIES. Nonetheless, the discussion of the older hybrids has obviously im‐
portant policy implications for the more recent mechanisms.

Now, the evidence reviewed in the preceding sections suggests that the simplistic as‐
sumption about a unilinear relationship between the depth of delegation and success of the
mission does not hold. The hybrids discussed in this article range from deep delegation
(EULEX) to moderate or partial delegation (CICIG) to shallow delegation (MACCIH) to

E.

94 S. Llaudes and F. Andrada, EULEX: a mission in need of reform and with no end in sight, Real
Instituto Elcano (2015), http://www.realinstitutoelcano.org/wps/wcm/connect/5206e2804941a9b8
99b3bf253802dbc3/ARI41-2015-Llaudes-SanchezAndrada-EULEX-mission-need-reform-no-end-
in-sight.pdf?MOD=AJPERES&CACHEID=5206e2804941a9b899b3bf253802dbc3 (last accessed
on 25 March 2020), p. 10.

95 D.M. Welski, Hybrid court system in Kosovo: has EULEX proven to be the device to strengthen
independence and effectiveness of the judiciary? Group for Legal and Political Studies, Policy Re‐
port 11/2014 (2014), http://legalpoliticalstudies.org/wp-content/uploads/2014/11/Policy-Report-11
-2014-eulex-Hybrid-Courts-ENG.pdf (last accessed on 25 March 2020), p. 7.

96 Paredes, note 28; Zamora, note 15, p. 586.
97 Kosovar Centre for Security Studies, Kosovo security barometer, 8th edition (2018), http://www.qk

ss.org/repository/docs/barometri2018-eng2_477654.pdf (last accessed on 25 March 2020), pp.
14-15.
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no delegation at all (CEICCE and CICIES, based on what is currently known about their
mandate). While CEICCE and CICIES are nascent institutions whose effects cannot be as‐
sessed yet, a comparison of EULEX, CICIG, and MACCIH suggests that deep delegation
does not produce a greater impact on the rule of law; on the contrary, sharing responsibili‐
ties and competencies more evenly among externals and locals actually contributes to peer-
learning and thus capacity-building, which will likely make advances in the rule of law
more sustainable in the medium-to-long term. Consider the starting conditions EULEX and
CICIG faced: even though Kosovo and Guatemala differ in many ways, they actually con‐
front quite similar governance problems, such as weak justice systems, ethnic cleavages, a
legacy of armed conflict and mass atrocities, organized crime, and corrupt post-war politi‐
cal and economic elites not having the best interests of their citizens in mind.98 Both hybrid
missions were embedded in the legal system of their host state and both enjoyed significant
powers in investigating and (co-)prosecuting cases of corruption and organized crime (as
well as mass atrocities in the case of EULEX), with EULEX even being authorized to pros‐
ecute and adjudicate cases independently of local actors and overturn the latter’s decisions.
Yet a striking difference between CICIG and EULEX is that even though CICIG a) had
significantly fewer powers and resources than EULEX; b) had to cover a much larger terri‐
tory and faced considerably higher crime rates; and c) was much more dependent upon co‐
operation with its local partners than EULEX, it turned out to be more successful in pro‐
moting the rule of law than its European counterpart, “measured by case statistics, societal
impact, public polling, scholarly opinion, or international acclaim”.99

While both CICIG and EULEX were in charge of investigating and (co-)prosecuting
corruption and organized crime as well as offering technical assistance, peer-based learning
worked better in Guatemala than in Kosovo, because CICIG depended for its success on
long-term cooperation with its Guatemalan partners100 and thus had a strong incentive to
create uncorrupted and skilled domestic entities with whom it could work in the long run.
The close relationship CICIG cultivated with the Guatemalan MP and the establishment of
FECI proved crucial in this regard. When CICIG first entered Guatemala, it had reason to
fear that the MP had equally fallen prey to those corrupt networks the commission was
tasked to investigate – the appointment of Conrado Arnulfo Reyes Sagastume as attorney
general even led CICIG’s head Carlos de Castresana to resign in protest. Reyes had ties to
criminal networks and immediately moved to obstruct CICIG’s work.101 Castresana’s resig‐
nation caused an uproar in the media which “shamed the Constitutional Court into an‐
nulling the whole selection process”.102 This in turn enabled the fortuitous appointment of

98 G. Kuris, Comparing peer-based anti-corruption missions in Kosovo and Guatemala, U4 issue
2019:6 (2019), https://www.u4.no/publications/comparing-peer-based-anti-corruption-missions-i
n-kosovo-and-guatemala.pdf (last accessed on 25 March 2020), p. 1.

99 Ibid, p. 2.
100 Ibid, p. 3.
101 Open Society Justice Initiative, note 14, p. 53.
102 Call and Hallock, note 14, p. 20.
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human rights defender Claudia Paz y Paz – a lawyer with excellent credentials and no ties
whatsoever to Guatemala’s traditional elites or criminal networks – as attorney general of
Guatemala. CICIG’s close cooperation with Paz y Paz, FECI, and later Paz y Paz’s succes‐
sor Thelma Aldana were vital to the commission’s success, especially in the face of waver‐
ing governmental support for the commission’s work. The collaboration between the MP
and CICIG was a showcase of effective capacity-building and knowledge transfer. Simi‐
larly, in Honduras, MACCIH’s close collaboration with UFECIC strengthened this body to
an extent that it became a threat to powerful domestic players and thus emerged as the main
bone of contention in the negotiations over the prolongation of MACCIH’s mandate. The
creation of local anti-impunity bodies such as FECI and UFECIC, as well as a specialized
court infrastructure dealing with high-risk cases was at the heart of these hybrid commis‐
sion’s legacy. CICIG and MACCIH therefore turned a seeming weakness into an asset: as
they were highly dependent upon cooperation with their local counterparts, they carefully
built alliances and ensured that their collaboration partners would be trustworthy, untar‐
nished by corruption allegations, and possessed the necessary skills and resources for ef‐
fective investigations and prosecutions. Ultimately, local Guatemalan and Honduran author‐
ities were the ones that made the final decisions, and since neither CICIG nor MACCIH
had the powers to overrule poorly made decisions, they had to pre-empt bad decision-mak‐
ing by putting in place staff and infrastructure that would ensure that sound decisions were
made. EULEX, by contrast, because of its expansive mandate, had the privilege of simply
circumventing or overruling corrupt or incompetent local partners. Consequently, EULEX
did not make sufficient efforts at building local capacity because, from a short-term per‐
spective, it was easier to bypass dysfunctional local mechanisms rather than try to substan‐
tially transform them. EULEX thus did not necessarily benefit from its broad mandate and
powers. On a related note, the comparison of EULEX on the one hand, and CICIG/
MACCIH on the other hand suggests that hybrids with less tasks are more likely to succeed
than missions with a broader mandate, even if the latter have comparatively more resources
at their disposal to discharge their more ambitious mandate. Ultimately, EULEX – with its
“sprawling galaxy of functions, partners and work products”103 – overburdened itself and
ended up achieving little in each area, with the exception of customs.

Now, while the preceding analysis suggests that partial delegation will likely yield bet‐
ter results than complete delegation, this of course does not imply that by extension, the
less teeth a hybrid commission has, the better. While CICIES and CEICCE – the two hy‐
brids displaying the lowest levels of delegation – have not established a track record yet and
thus their impact cannot be assessed at the moment, it seems unlikely that these actors will
leave a major imprint upon the justice systems of El Salvador and Ecuador, respectively.
Providing technical advice and receiving complaints about malfeasance will hardly be suffi‐
cient to change endemic practices of corruption and a deeply-ingrained culture of impunity.
Rather, a mandate to investigate and (co-)prosecute cases of corruption and organized crime

103 Kuris, note 98, p. 10.

264 Verfassung und Recht in Übersee VRÜ 53 (2020)

https://doi.org/10.5771/0506-7286-2020-3-245 - Generiert durch IP 216.73.217.73, am 15.06.2026, 00:06:25. © Urheberrechtlich geschützter Inhalt. Ohne gesonderte
Erlaubnis ist jede urheberrechtliche Nutzung untersagt, insbesondere die Nutzung des Inhalts im Zusammenhang mit, für oder in KI-Systemen, KI-Modellen oder Generativen Sprachmodellen.

https://doi.org/10.5771%2F0506-7286-2020-3-245


– and hence a medium-level of delegation – would have been desirable for these commis‐
sions.

CONCLUSION

The counter-intuitive finding that emerges at the end of this contribution is that in terms of
rule of law promotion, hybrid arrangements in which tasks are shared relatively evenly
among externals and locals and that thus involve only a partial delegation of authority tend
to be more successful and produce more sustainable results than arrangements providing for
deeper forms of delegation, because the latter simply bypass the structures of the host state
and thus fail to build local capacity. Therefore, the deterministic assumption that hybrids
are most successful in promoting the rule of law when they impose their own structures on
the host state, rather than operating from within the latter’s structures, does not hold.

However, in order to understand the successes and failures of this new type of hybrid
actor in global governance, it is not sufficient to merely look at their institutional design – if
they involve high or low levels of delegation, significant or insignificant sovereignty costs,
or if they possess a narrow or broad mandate. Obviously, external variables equally factor
into the equation as well. For instance, do these hybrids benefit from the backing of a broad
coalition of domestic and international supporters? As the cases of CICIG and MACCIH
demonstrate, success is a double-edged sword: both hybrids were killed off not because
they failed but because they were so successful in holding the powerful to account. Is suc‐
cess thus suicidal? Well, it certainly heightens the risk of political backlash if anti-impunity
commissions get in the way of those “mafia coalitions” that have captured the host state;
yet that does not mean that these hybrids are condemned to being merely window-dressing.
Future research should thus take a closer look at the external conditions required for hybrid
anti-impunity commissions to work successfully. In the case of CICIG, for instance, con‐
certed pressure – especially from the United States, but also from local civil society – not
only helped to establish the commission in the first place but equally immunized the com‐
mission against attacks by domestic opponents. Only when the Trump administration took
office and lost interest in supporting CICIG (and also MACCIH) did a window of opportu‐
nity open up for domestic proponents of impunity to rid themselves of the commissions.
Trump, adopting a “transactional” approach to foreign policy – making short-term cost-ben‐
efit-calculations rather than adopting a longer-term principled approach – had decided to
sacrifice the goal of anti-impunity in return for political favors by the Guatemalan and Hon‐
duran governments. In the case of Guatemala, Trump sacrificed CICIG in return for
Morales’ promise to move Guatemala’s embassy in Israel to Jerusalem and cooperation on
migration.104 Honduras equally used the migration issue as a bargaining chip, negotiating a

F.

104 Camilleri and Christie, note 62.
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so-called safe third country agreement with Washington in exchange for US acquiescence
in the dismantling of MACCIH.105

In sum then, hybrid anti-impunity commissions, even if highly successful in discharg‐
ing their mandate, cannot effect lasting change in their host countries in the absence of a
broad reform coalition among domestic and international players. What these commissions
can do, however, is planting the seed for a deeper transformation and demonstrate to the
general public that no one is above the law, that there are no untouchables. As CICIG wrote
in its final report, the true legacy of the commission was to raise awareness amongst
Guatemalan citizens of the social contract, democracy, and the obligations of the state to‐
wards its citizens. This is the “seed of a process of change which, even though it will con‐
front adversity, will not be slowed down. It is a point of no return”.106

105 Ibid.
106 Kuris, note 98, p. 94.
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