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Introduction

The main theme running through our chapter is that, while liberal gov-
ernments such as that of the United States claim to favour the separa-
tion of church and state, governments constantly intervene to regulate
religions in multicultural societies, precisely because religious beliefs
and practices create problems, real and perceived, of governance.' For
instance, states often intervene in the domestic space to protect the
interests of children in interfaith marriages or in unpopular religious
communities.” In New York State in 2011, legislation was passed to
recognize gay marriages, and yet state governments have regularly in-
tervened to control the practice of polygamy, for example among the
Fundamentalist Church of Jesus Christ of Latter-Day Saints.> The state
intervenes to regulate the employment and practice of chaplains in
prisons and in the military.* In France, the state has banned the wear-
ing of the veil in public spaces. Therefore, in modern societies, there is
widespread ‘management of religions’ by the state.’

One might ask why the management of religion is a problem for
liberals. Surely the regulation of religion is a pragmatic and neces-
sary response to religious diversity? However, the problem is not the
intervention but rather the absence of a level playing field, which is an
essential aspect of liberal tolerance. The law must treat individuals and
social groups on the same basis, and the state must not be seen to treat
certain groups with special favour. This principle is very important
when it comes to the recognition of religious practices. Jews should not
receive special advantages over those that Hindus enjoy, and vice versa.
In America, the ideal of the separation of church and state makes this
principle central to constitutional rights. In practice, however, things
are very different. Some religious groups are allowed special privileges,
but others are not. The issue of equality versus respect for difference
has become very acute in the case of Islam, and no more so than over
the shari‘a. In some American states, politicians are pressing to ban the
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shari‘a, but both Judaism and Catholicism have religious courts. Is this
freedom of religion equally applied and available?

Brian Barry, an important critic of multicultural celebration of dif-
ference, argues that in modern societies, our commitment to the impor-
tance of difference has undermined an equally important value: the
principle of equal treatment.® He cites the exemptions and advantages
enjoyed by the Amish community in the United States, which appear to
have little relevance to the actual practice of their religion. Perhaps the
most important absence of fair treatment in modern American society
is that, while Jewish and Catholic tribunals are allowed to operate in cer-
tain areas of life, there is a widespread move to stop any institutionali-
zation of Muslim tribunals applying aspects of the shari‘a. The result is
endless contradiction and confusion within cultural and legal practices.

Another example of such a contradiction occurs in the area of finan-
cial affairs. While there is widespread fear of the shari‘a as applied to
domestic disputes, there is growing acceptance of so-called shari‘a-
compliant mortgages, shari‘a banking practices and institutions, and
a growing commercial acceptance of shari‘a insurance schemes in
America and other Western nations.” While the public is fearful of the
presence of the shari‘a in American court systems, there appears to be
more acceptance of shari‘a finance, presumably because it is ‘good for
business.

The liberal dilemma is intensified because we live in a world in
which religious differences are deeper and much more complex than
in the past. We should note that when early philosophers, such as Rich-
ard Hooker and John Locke and the colonial leader Thomas Jefferson,
addressed the issue of religious tolerance, they were mainly concerned
either with conflicts between Catholics and Protestants or between
Protestant sects. Although opposition to the presence of Jews in Europe
had often been the cause of violence, the seventeenth and eighteenth-
century debates about tolerance were typically about tolerance within
Christendom. By contrast, modern societies are multicultural and
multi-faith. Extensive labour migration, as well as the acceptance of
refugees from war-torn areas of the world, has transformed the West,
including the United States, by creating significant diasporic commu-
nities that are often organized on the basis of religious identity. Argu-
ably, the Westphalian model of tolerance based on a clear separation
between the private (individual conscience) and the public (the state
and the law) no longer holds in societies with substantial Hindu, Jew-
ish, and Muslim minorities.®

Intolerance is not just about domestic political issues, because
with globalization, the conflict between religions appears to be on the
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increase. In the Middle East, and especially after 9/11 and the inva-
sion of Iraq, there is now ample evidence of conflicts in Islam between
Shi'ite and Sunni communities, as well as conflicts between Chris-
tians and Muslims. In Iraq there have been serious attacks on Catho-
lic churches; in Egypt there is mounting tension between Muslims and
Copts; and in Syria there is widespread fear that if and when the Assad
regime collapses, there will be reprisals against both Alawite and Chris-
tian communities. Beyond these Middle Eastern conflicts, there have
been growing tensions between Muslims and Christians in Nigeria,
where Muslims represent about 45 per cent of the population. Spread-
ing peacefully to northern towns like Osogbo in the 1820s, Islam estab-
lished its presence in Nigeria by more forceful means during the Fulani
Jihadist invasion of the 1830s. In response to the spread of Pentacostal-
ist evangelicals in Nigeria, various reform movements were created in
the 1990s to attract young people to reformed Islam and to spread the
religion across the country. As a result, Nigeria has become the focus
of an often-violent religious confrontation.” Consequently, American
foreign policy has to try to improve the image of America and reduce
tensions between religions. For example, the United States government
spent $70,000 on advertisements on six Pakistani television stations in
September 2012, disavowing an amateur movie depicting the Prophet
in a prejudicial and hateful manner.”® The management of religion is
therefore a strategy of both American domestic and foreign policy.

These modern difficulties within and between religions may be
explained partially by the rise of fundamentalism in various world reli-
gions. However, we prefer to refer to this development as a growth in
piety. The spread of veiling is one very obvious example of new forms
of ‘urban piety’, and we can likewise regard demands for the implemen-
tation of some aspects of the shari‘a as yet another aspect of new piety
movements. In much of North Africa and the Middle East, the Arab
Spring was followed by demands for more traditional piety and the
revival of the shari‘a." The growth of ‘urban piety’ also creates addi-
tional problems within the public domain. Although the secularization
thesis in the sociology of religion in the 1970s predicted the decline of
religion in the West, there has in fact been significant religious reviv-
alism across many societies. This revivalism is often associated with
reformed Islam, but the manifestations of such piety are global." Puri-
tanical forms of religiosity are associated with the rapid urbanization
of traditional communities and the growth of literacy among the urban
lower and middle classes. This tendency can be seen in the develop-
ment of urban piety in Southeast Asia among newly urbanized Muslim
populations.®
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These piety movements tend to create religious enclaves by sharp-
ening the differences between the pious and the outside world.** Reli-
gious differences are often reinforced by in-group marriages, separate
educational institutions, and various exemptions from public services
and institutions (occasionally involving exemptions from taxation and
military service). Such developments tend to create cultural and reli-
gious fissures in the public domain, in which religious groups become
socially and geographically separate. The result is growing social frag-
mentation.

This argument can be challenged, of course. In the United States it
is often claimed that inter-racial marriages have increased, suggest-
ing that the racial divisions of American society in the past have been
repaired, and hence sociologists such as Jeffrey Alexander have argued
that the civil sphere in the United States is relatively successful and har-
monious.” More recently, Robert Putnam and David Campbell, in their
report on the ‘Faith Matters’ surveys in 2006 and 2007, noted that three
religious groups in America — Buddhists, Mormons and Muslims - are
viewed unfavourably, and that certain religious groups have strong feel-
ings of mutual solidarity.'® Nevertheless, between one-third and half of
all Americans are in interfaith marriages, and the majority of Ameri-
cans feel comfortable in a pluralistic religious world. For example, some
80 per cent of Americans believe that ‘there are basic truths in many
religions’”” They conclude their study with the observation that ‘Geo-
graphic segregation by religion has largely ended, while social segrega-
tion along religious lines is also mostly a thing of the past’*®

Islam in America: A Historical Summary

Before examining the shari‘a in America in more detail, we offer a brief
sketch of the situation regarding Islam in America. Muslims first came
to America as African slaves.” Black American Islam developed into a
radical political movement under the Nation of Islam, and various radi-
cal leaders emerged from this anti-white political protest, most notori-
ously Malcolm X.** While black African-American Islam is a signifi-
cant social group, very little research has been undertaken on the role
of shari‘a within this community. However, in this chapter we are con-
cerned mainly with recent Muslim migrants. Unlike both Britain and
France, Muslim migrants to America in the second half of the twenti-
eth century were typically well educated, and they quickly assimilated
into American society, at least in economic terms. By the late 1980s,
Muslim intellectuals had come to the conclusion that America was no
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longer incompatible with Islamic belief and practice, but a ‘place of or-
der’ or dar-al-aman, signifying that Muslims could comfortably live in
the United States while also recognizing that it is a place of outreach.
The majority of pious Muslims - like pious Christians — see America as
a corrupt and immoral society in which Muslims have a responsibil-
ity to call people back to Islam, a practice known as da'wa. However,
many Muslims from minority traditions such as Isma’ilis see America
as democratic and pluralist, and therefore a society in which they can
flourish and enjoy religious freedom. This argument about successful
assimilation has received further support from a significant ethno-
graphic study of Muslims in America by Mucahit Bilici (2012), enti-
tled Finding Mecca in America. Despite discrimination and prejudice,
Muslims are settling successfully in America, where they find freedom
to practise their faith without draconian interference from the state.”
In fact, for many Muslims, America has now become Dar-al Islam (the
Abode or House of Islam). This phrase is often contrasted with Dar al-
Harb or the House of War, but a better and less controversial translation
might be the arena of struggle against those things that threaten the
integrity of Islam.>* Another term, as we have seen, is dar-al-aman, or a
place of stability and proper order where people can peacefully practise
their religion. Thus Bilici suggests that ironically, Muslims find they are
better able to practise Islam in America than in many Muslim-majority
societies with authoritarian governments.”

In this environment, a new leadership emerged from within the Mus-
lim middle classes. Unlike the traditional imams of an earlier period,
the new professional leadership was not trained in the traditional reli-
gious literature, and approached the shari‘a from the perspective of
Western training. This initially resulted in some tension and competi-
tion between the traditional leadership and the new professional class.
Many of these legal professionals came to believe that shari‘a from
outside America did not satisfy the needs of educated Muslims living
in a multicultural and secular environment. One example is Khaled
Abou El Fadl, professor of Islamic Law at ucLa.** He complained, for
example, that the sharia Scholars Association of North America meet-
ing in Detroit in November 1999 was composed of figh scholars (legal
experts) who had typically never lived in America, knew nothing about
actual conditions, and came from totalitarian and corrupt regimes in
the Middle East.”

While this ‘import’ of foreign scholars and scholarship was an
important problem, the American Muslim community was also faced
by the uncontrolled and often badly informed on-line debate about fat-
was where the discussants have no real legal training or legal sophistica-
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tion. As one young American Muslim of Indian background exclaimed,
“The Internet has made everyone a mufti’*®

Several attempts were made early on to improve this situation. In the
1970s, a figh council was set up by the Muslim Students Association,
but it was mainly concerned with narrow issues like the appropriate
dates for fasting. In 1988 the Figh Council of North America was cre-
ated, but its critics claim that it was dominated by ‘naturalized Muslims’
who knew little about American laws relating to the family, property and
divorce. Because Islam is a devolved religion and consensus comes from
the community, such organizations rarely have much authority. It is also
very important to realize that the shari‘a is not state law and historically
could not automatically depend on the state to enforce gadi justice (that
is, judge-made law). The situation is also complicated by the diversity of
legal traditions in Sunni Islam, of which there are four dominant schools.
One outcome of these developments is that much of the richness of tra-
ditional teaching has been lost in the United States, where there remains
a dearth of scholars trained in the full breadth of Islamic law.

As we have noted, one interesting development in the West con-
cerns Islamic banking and finance. Many Muslim financiers argue that
there is no serious incompatibility between Islamic norms relating to
investment, banking and profit sharing, and American laws relating to
finance.”” To take one example: the American financial house LARIBA
(the Los Angeles Reliable Investment Bankers Association) called itself
a ‘faith-based financing’ business in response to President Bush’s call for
faith-based initiatives.*®

Growing Fears Concerning Islam

By the beginning of this century, it would be reasonable to claim that
second or third-generation American Muslims had become success-
ful American citizens and were well integrated.” This positive situation
was transformed by the terrorist attack on September 11, 2001. After the
tragic event, Muslims were often identified as un-American outsiders
who were fundamentalists and dangerous. While Muslims struggled in
the majority of cases to re-affirm their loyalty and American identity,
right-wing elements have attacked Muslim customs (such as veiling)
and have more recently led a specific attack on what is seen as the sig-
nificant advance of shari‘a in American courts, alongside the growth of
halal-certified goods, even including Thanksgiving Day turkeys.*
Thus the positive picture of ‘American Grace’ presented by Putnam
and Campbell and of Americanized Islam by Bilici appears to be con-

https://doi.org/10. inlib Open Access - [ =TS



https://doi.org/10.1515/9789400601055 
https://www.inlibra.com/de/page/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/

AMERICA 53

tradicted by the response of the American public to the rise (alleged or
otherwise) of religious radicalism, especially Islamic radicalism. Since
9/11, the possibilities for pluralism and tolerance have been severely
tested and constrained by a discourse focused on terrorism and secu-
rity. In particular, Islam as a civilization has come to be defined as fun-
damentally incompatible with Western values. Muslim communities
have thus been marginalized by a mixture of official processes of secu-
ritization and popular hostility.

Moreover, the argument that America now has a benign social envi-
ronment of religious and racial tolerance is questionable given the
widespread hostility to the proposal to build a Muslim cultural cen-
tre close to Ground Zero,* the religious standpoint of the Tea Party
movement (demonstrated by reluctance to endorse Mitt Romney as
the Republican candidate because he is a Mormon), and the persistent
notion that President Obama is a Muslim, among other things. There
also is growing opposition to the idea that the shari‘a could be referred
to in American court proceedings.

While there is evidence that Muslims in America have been quite
successful in terms of social mobility and their integration into Ameri-
can culture,” growing concern about the shari‘a is indicative of divi-
sions in modern America that may not have been obvious in the Faith
Matters surveys on which Putnam and Campbell based their argument.
Various lobby groups opposed to the shari‘a, such as Act for America
and the Society of Americans for National Existence, now operate in
the United States to warn people about the spread of shari‘a.** Many of
these groups operate on the margins of mainstream politics, and it is
possible that their animosity to Islam as a cultural threat will not have
any long-term consequences. However there is a more fundamental
issue being raised by the shari‘a, namely the growth of legal pluralism.

On 11 November 2011 (the Veterans Day holiday in America), nearly
one thousand people attended a conference in Tennessee with the
theme, “The Constitution or shari‘a. The conference, organized by the
shari‘a Awareness Action Network, which is a coalition of religious
liberty and national security groups, focused on the alleged perils of
shari‘a and efforts to promote the ‘Tslamatization of America** The
conference was held at a large fundamentalist Protestant church after
the hotel that was to be the original venue cancelled due to ‘security
concerns. The conference attracted participants from across America
and several other countries, who were told about efforts of the Mus-
lim Brotherhood to infiltrate the government, as well as the concept of
‘lawfare; by which was meant the use of the judicial system to fight the
spread of shari‘a and its ‘stealth jihad’
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The moral panic about Islam and the shari‘a is being fostered by
some prominent politicians in America, including several Republican
presidential candidates. Congresswoman Michele Bachmann (Repub-
lican from Minnesota) has spoken of the ‘threat’ of Muslims bringing
shari‘alaw into the United States and has claimed that Muslims want to
‘usurp’ the Constitution. Herman Cain has said he would not appoint a
Muslim to his administration, and former Speaker of the House Newt
Gingrich has also expressed concern about Muslims in the govern-
ment.® Earlier in 2011, New York Congressman Peter King sponsored,
despite vehement protests, a hearing of the Homeland Security Com-
mittee he chairs on the alleged threat of Muslim radicals in America.
The hearing, held on 10 March 2011, attracted widespread attention
both in the United States and overseas.*®

Legal Plurality and the Spread of Shari‘a

The idea of ‘legal pluralism’ was originally associated with anthropolog-
ical research into the continuity of customary law in colonial societies,
where it often existed alongside Anglo-Saxon common law. We may
describe legal pluralism as a situation in which there are competing
‘bodies of law’ within a given sovereign territory. It is often thought to
be a problem emerging in the modern state, where the unified sover-
eignty of the state is challenged by different competing, and occasion-
ally overlapping, systems of law. Although legal pluralism is often asso-
ciated with both globalization and post-colonialism, legal pluralism in
fact existed in Europe throughout the medieval period in terms of ius
commune, commercial law (lex mercatoria), and ecclesiastical or canon
law.”” Modern Muslims also like to imagine a time when the shari‘a
had dominant and exclusive authority, but this notion also turns out
to be mythical*® We do not intend in this chapter to seriously engage
with the technical literature surrounding the anthropological study of
legal pluralism, and for our purposes it may be less problematic to use
the term ‘legal plurality’ to describe modern societies grappling with
diverse legal traditions.

While the ideas of state sovereignty and a unified legal code may be
political fictions, they are useful fictions: any functional system of law
would have to have some minimal agreement about a final umpire who
could arbitrate between competing legal claims. The growth of legal
pluralism becomes a problem in societies where a common citizen-
ship is fragmenting under the impact of globalization and the decline
of shared culture.
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In some societies, such as the United Kingdom, there is evidence of
the development of religious arbitration, but these ‘courts’ are confined
to private disputes (typically around marriage, divorce, adoption and
so forth).* If accepting religious law means in practice accepting third-
party arbitration, then legal plurality might not in itself pose a direct
threat to state sovereignty. However for some critics, such as the pop-
ular press in the United Kingdom, which expressed almost hysterical
concern over a lecture in which the Archbishop of Canterbury seemed
to endorse the shari‘a, arbitration is merely the ‘thin end’ of the legal
wedge, raising the problem of whether an arbitration hearing is in fact
a ‘court’

Many of these debates are concerned with the formal use of the
shari‘a in the West, where judges may refer to marriage contracts made
under shari‘a norms in disputes over inheritance or the care of chil-
dren. However, there is also informal and unregulated use of shari‘a,
for example, through the spread of ‘online fatwas’ providing informal
legal judgements and opinions about matters relating to how Muslims
should live in a secular society. With the global spread of the Internet,
some degree of informal but popular opinion formation is taking place
between individuals in ways that may be compatible with shari‘a as a
consensus-seeking legal tradition. This development involves the infor-
mal growth of religious codes in everyday life.

The informal spread of shari‘a tribunals in America and else-
where and appeals to online shari‘a judgements can be defined as ‘the
sharia-ization of the everyday world’*° From the perspective of reli-
gious orthodoxy, however, there are some important questions sur-
rounding such online legal opinions. The first is that Internet religious
opinions can no longer be controlled by traditional religious authori-
ties, and there is therefore an erosion of religious authority.* The sec-
ond related issue is what we might call ‘fatwa shopping, namely the
search for a particular religious opinion that will satisfy an individual’s
specific requirements.

The prospect of shari‘a courts operating in formally secular socie-
ties has given rise to acrimonious public debate in America, as well
as Britain, Australia, and Canada. Recent protests, as we have noted,
against the Archbishop of Canterbury’s public lecture on ‘Civil and
Religious Law in England;* and the public dispute over the introduc-
tion of shari‘a into arbitration courts in Ontario, Canada, are exam-
ples of the moral panic concerning shari‘a.* In both episodes, practical
objections were raised about how women’s rights could be protected
and how arbitration could be enforced.
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American Legal Exceptionalism and Shari‘a

Having considered various examples of the spread of the shari‘a, there
is one simple objection to our argument, namely that the American
Constitution in fact prohibits the spread of legal plurality by defending
the central authority of the Supreme Court as the sole arbiter of law in
the United States. However, a report from the Center for Security Policy
(2011) claims that it has discovered fifty significant cases of the shari‘a
in American courts, and fifteen Trial Court Cases and twelve Appel-
late Court Cases where it was found to be applicable in the case of the
bar.** The claims made in this report are, however, greatly overblown,
as noted by University of Windsor law professor Julie McFarlane and
by Wajahat Ali and Matthew Duss, writing for the Center for Ameri-
can Progress.* MacFarlane states that a closer examination of the cases
cited in the csp report shows that American judges usually reject any
interpretation or ruling based on Islamic law. Most of the cases dealt
with family matters (marriage contracts, divorce, child custody and in-
heritance), and judges assumed jurisdiction because of questions about
basic fairness to the parties involved and other concerns, such as the
‘best interests of the child’ in custody disputes. MacFarlane concludes
that American courts take an exacting approach to contracts that refer
to Islamic law principles. Ali and Duss point out the many internal con-
tradictions in the csp report, and note that, since most Muslims oppose
terrorism, the report alienates them from those trying to stop terrorism
fostered by a small minority of Muslims.

There have been several efforts to preclude the use of the shari‘a
in legal proceedings in states in the United States, and more are being
developed. In 2010 the State of Oklahoma passed a constitutional
amendment with a 70 per cent voter approval precluding use of the
shari‘a in its court system. A suit was brought immediately by the
Council on American-Islamic Relations (CAIR) on the grounds that
the amendment was in violation of the Establishment Clause of the
us Constitution, which precludes the favouring of one religion over
another by the government. A federal judge in Oklahoma granted an
injunction delaying implementation of the amendment, and that rul-
ing was affirmed by the 10th Circuit court of Appeal in Denver.*® Court
documents filed in the appeal by the caIr and the American Civil Lib-
erties Union, as reported in a television newscast, state:¥

The measure tramples the free exercise rights of a disfavoured minor-
ity faith and constrains the ability of Muslims in Oklahoma to execute
valid wills, assert religious liberty claims under the Oklahoma Reli-
gious Freedom Act, and enjoy equal access to the state judicial system.

https://doi.org/10. inlib Open Access - [ =TS



https://doi.org/10.1515/9789400601055 
https://www.inlibra.com/de/page/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/

AMERICA 57

Julie MacFarlane claims that following the Oklahoma example, two
other states (Tennessee and Louisiana) passed similar constitutional
amendments, and similar efforts were underway in nineteen other
states as of March 2011.** These efforts demonstrate a high degree of
concern about the shari‘a in America that might be characterized as a
‘moral panic;, given how little reference to the shari‘a is actually occur-
ring in courts in the United States.*> Furthermore, there is little evi-
dence that the majority of Muslims want the full implementation of
the shari‘a as an alternative to secular common law, and certainly there
is no evidence suggesting that Muslims want access to Islamic crimi-
nal law in the West. When the Western media discuss the shari‘a, they
often equate it with the hudud rules specifying what are often horren-
dous punishments, such as stoning and cutting off the hands of thieves.
Such reports neglect the reform of criminal law in Pakistan, for exam-
ple, where the conservative legacy of Syed Mawdudi has been chal-
lenged by younger scholars and political activists.*

Relevant Research on Muslims

Although there has been little recent systematic research directly fo-
cused on the shari‘a as a comprehensive system of norms and laws in
the West, an earlier study by Haddad and Lummis did survey Mus-
lims in five sites in the United States on the basic values of Muslims in
America.” They found that most Muslims were supportive of American
values, and that they were finding ways to make their religious practices
mesh with other aspects of their life. There have also been a few recent
studies of specific issues that relate to aspects of the shari‘a, particu-
larly family matters such as marriage, divorce, and custody of children
(see below). The Pew Foundation has also published considerable re-
search on Muslim social status, views, and attitudes, but none to date
dealing directly with the sharia.’® The aforementioned professor Julie
MacFarlane has done perhaps the most relevant research for this chap-
ter, with her four-year in-depth study of divorce within Islamic com-
munities in the United States and Canada.”® Her research, motivated
by the controversy that erupted in Ontario, Canada, in 2003, involved
interviews with over 100 highly-educated divorced Muslim women and
men (80 per cent women), as well as over 110 others (about 40 imams
and 70 others working with divorce issues) from Muslim communities
in selected cities in the United States and Canada (75 per cent from the
Us). She pointed out that many Muslims desire a religiously sanctioned
marriage, which is achieved through a contractual marriage agreement
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referred to as a nikah. This is easily accomplished and usually also ac-
companied by a formalized civil marriage. However, getting a divorce is
much more complicated if the persons involved want it to be religiously
sanctioned. This is the case because Islamic law and tradition allow the
male much more power to end a marriage, and on terms that are more
advantageous to him than to the female in the marriage. This imbal-
ance of power and rights has been noticed by many commentators, and
is the subject of considerable controversy.

MacFarlane’s research reveals that informal processes of apply-
ing shari‘a elements to marriage and divorce in the United States are
occurring, even though there is no formal recognition via statute in any
state. Such informal processes are occurring because they are desired
by those involved in important family-oriented rituals. However, Mac-
Farlane reports that none of those interviewed advocated establish-
ing a formal legal status for Islamic family law, preferring to retain the
use of the civil law system as well as informal shari‘a-based processes
when desired. She also says that there is little agreement among Ameri-
can and Canadian Muslims about what shari‘a means in terms of its
application, noting that there is much debate among Muslim scholars
and leaders about its core principles. MacFarlane describes the con-
cern over shari‘a as a ‘moral panic, and laments that so much misinfor-
mation is being promulgated by the mass media and some politicians
regarding what Muslims are doing and what they want when they live
in Canada and the United States.

Inger Furseth has done research on Muslim women’s views concern-
ing arranged marriages.’* She interviewed a sample of Muslim women in
Los Angeles, and found that they were divided on the value of arranged
marriages. Some thought such marriages important as a way to have the
young person remain in touch with his or her culture and family’s coun-
try of origin. Others were much more flexible, and had accepted more
Western norms about marriage, allowing the young person more choice,
or at least the right to veto an arrangement for a marriage that they did
not like. Her research demonstrates that American Muslim women are
not of one mind on this issue, a finding that perhaps should not sur-
prise anyone, but which has implications for applications of the shari‘a
when a marriage results in a divorce. As noted above, there is consider-
able controversy about the issue of divorce within Muslim communi-
ties, and the issue of religious versus civil divorce is quite contested.

Furseth also did interesting research on the clothing worn by some
Muslim women in America, an issue that some assume is derived from
the shari‘a, and which has caused major controversies in some Western
societies.” If controversy erupts in America about the garb of Muslim
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women, this research will be quite germane. Furseth studied Muslim
women in Los Angeles (the same sample as for her work on Muslim
women’s views of marriage) on the issue of their dress code, and what
it means to wear traditional Islamic clothing. She points out that there
has been a growing emphasis on wearing a headscarf among Muslim
women in recent decades, especially since the tragic events on 9/11. She
attributes this to the women who wear the garb’s efforts to emphasize
their religious identity. Furseth’s work emphasizes that Muslim women
who cover themselves are exercising human agency, and disputes the
idea that they are being coerced by Muslim males to do so. Indeed, she
notes instances from her sample where the husband was opposed his
wife’s wearing of the headscarf. While the role played by social net-
works in the decisions to cover oneself is acknowledged, the impor-
tant networks are female ones. In her conclusion, Furseth suggests that
‘wearing the hijab has increasingly become a symbol of Muslim’s wom-
en’s courage to represent Islam in the public sphere and show solidarity
with co-Muslims*® One conclusion to be drawn from this research is
that American Muslim women are beginning to challenge and modify
the practice of Islam. For example, in many traditional Muslim socie-
ties, women do not attend the mosque, and when they do, women are
typically segregated from men. However, in many American mosques,
women are gradually undermining these norms by claiming a space
within the mosque with or alongside men.””

Conclusion

Legal pluralism or plurality, while viewed positively by some, can con-
tribute to the ongoing erosion of citizenship as a shared cultural, social
and political framework. Legal pluralism and multiculturalism require
a lively and effective framework of active citizenship if they are to be
successful. The weakening of common ties, establishment of separate
religious schools, growth of legal pluralism, wearing of distinctive re-
ligious dress in public spaces, ethnic segregation and development of
symbolically segregated communities such as the proliferation of eruv
in the Jewish world, and the consequent if unintended creation of par-
allel communities, can promote an acute differentiation of identity and
have a divisive effect on society, leading to ‘the enclave society’*®
Religious differences and identities are often championed in the
name of human rights, namely freedom of conscience. The paradox of
these individual rights is that we need effective and viable states if rights
are to be enforced, and the enforcement of rights is a necessary condi-
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tion of political life. Hence, despite much of the contemporary com-
mentary on the decline of the state and the growth of porous political
boundaries, we need to be concerned that any decline in the authority
and coherence of the state — associated with neo-liberal globalization
- will in fact undermine the political foundations that are necessary to
sustain legal pluralism and multiculturalism, and lead to the decline of
participatory citizenship.

Our argument is that the real political issue behind the possible
growth of shari‘a arbitration is not (or not just) the conventional femi-
nist anxiety about equal treatment, but a broader concern about the
current state of citizenship in democracies such as in the United States.
The notion that citizens have a right to choose the legal systems under
which they are to be ruled in the name of cultural difference and mul-
ticulturalism makes questionable political sense, and could destroy
the very institutions that protect our cultural diversity. In Genealogies
of Citizenship, Margaret Somers provides a vigorous and passionate
defence of citizenship as the necessary foundation of democracy and
our best hope of sustaining social solidarity, equality and mutual trust.
Her basic argument is that ‘democratic citizenship regimes (including
human rights) can thrive only to the extent that egalitarian and solidar-
istic principles, practices, and institutions of civil society and the pub-
lic commons are able to act with equal force against the exclusionary
threats of market-driven politics’®

We find some solace in the empirical research reported above,
based on studies of American (and Canadian) Muslim communities.
The research reported by Pew and that reported by MacFarlane and
by Furseth shows strong support among most Muslims for the values
of American society, and little support for any extremist ideas or pro-
grammes. As Pew states in one of its recent reports, ‘Muslim Americans
have not become disillusioned with the country. They are overwhelm-
ingly satisfied with the way things are going in their lives (82 per cent)
and continue to rate their communities very positively as places to live
(79 per cent excellent or good).*° Indeed, Pew reports that Muslims are
more satisfied with the situation in America than non-Muslim mem-
bers of American society (56 per cent vs. 23 per cent). MacFarlane’s
finding that no one in her study was promoting or desired the estab-
lishment of formal shari‘a tribunals or courts is also of note. Furseth’s
research also demonstrates that, while the Muslim women she stud-
ied are seeking ways to identify with their faith, they are not trying to
force Islamic values upon others. Indeed, her work shows that there
is some tension within Muslim communities over such issues as dress
and arranged marriages, suggesting that there is no monolithic Islamic
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set of cultural values that is invading American society and attempting
to make others accept those values. Bilici also argues that debates are
occurring about Muslim dress codes and the shari‘a within Muslim
communities.

Obviously, more research is needed, but based on what is available
so far, we would suggest that, while there are grounds for some concern
about the implications for the potential development of legal pluralism
and the spread of the shari‘a in America and elsewhere, those fears may
be groundless, given the apparent fact that the vast majority of Muslims
in America are finding ways to adjust to American secularism, while
also expressing their religious identity in various ways.

Notes

1 See James T. Richardson (ed.), Regulating Religion: Case Studies from around
the Globe, New York: Kluwer, 2004.

2 Stuart Wright and James T. Richardson (eds.), Saints under Siege: The Texas
State Raid on the Fundamentalist Latter Day Saints, New York: New York Uni-
versity Press, 2011.

3 Cardell Jacobson and Lara Burton (eds.), Modern Polygamy in the United States,
Oxford: Oxford University Press, 2011.

4 James A. Beckford and Sophie Gilliat, Religion in Prison, Cambridge: Cam-
bridge University Press, 2008.

5 Jack Barbalet, Adam Possamai, and Bryan S. Turner (eds.), Church and State. A
Comparative Sociology, London: Anthem Press, 2011.

6 Brian Barry, Culture and Equality: An Egalitarian Critique of Multiculturalism,
Cambridge, Mass.: Harvard University Press, 2002.

7 Michael Nazir-Ali, ‘Tslamic law, fundamental freedoms, and social cohesion’
in: Rex Ahdar and Nicholas Aroney (eds.), Sharia in the West, Oxford: Oxford
University Press, 2011, pp. 71-89. And Jamila Hussain, Islam: Its Law and Soci-
ety, 3rd edition, Sydney: Federation Press.

8 Jeff Spinner-Halevy, ‘Hinduism, Christianity and liberal religious tolerance,
Political Theory, 2005 (Vol. 33, No. 1), pp. 28-57.

9 David O. Ogungbile, “Tradition and Response: Islam and Muslim Societies in a
Nigerian City, in: Tugrul Keskin (ed.), The Sociology of Islam. Secularism, Econ-
omy and Politics, Reading, UK: Ithaca Press, 2011, pp. 319-342.

10 Farhan Bokhari and Borzou Daragahi, ‘Protests across Pakistan over anti-Islam
film claims 20 lives, The Financial Times, 2012 (September 22-23), p. 3.

11 Maaike Voorhoeve (ed.), Family Law in Islam. Divorce, Marriage and Women in
the Muslim World, London: I.B. Taurus, 2012.

12 José Casanova, Public Religions in the Modern World, Chicago: University of
Chicago Press, 1994.

https://doi.org/10. inlib Open Access - [ =TS



https://doi.org/10.1515/9789400601055 
https://www.inlibra.com/de/page/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/

62

13

14
15
16
17
18

19

20
21

22

23
24

25

26

27
28

29

30

31

32

33

APPLYING SHARI‘A IN THE WEST

Joy Kooi-Chin Tong and Bryan S. Turner, ‘Women, piety, and practice: A study
of women and religious practice in Malaya, Contemporary Islam, 2008 (Vol. 2),
Pp- 41-59.

Bryan S. Turner, ‘The enclave society: Towards a sociology of immobility, Euro-
pean Journal of Social Theory, 2007 (Vol. 10, No. 2), pp. 287-303.

Jeffrey C. Alexander, The Civil Sphere. Oxford: Oxford University Press, 2006,
p. 453.

Robert D. Putnam and David E. Campbell, American Grace: How Religion
Divides and Unites Us, New York: Simon & Schuster, 2010.

Putnam and Campbell, American Grace, 2010, p. 543.

Putnam and Campbell, American Grace, 2010, p. 550.

Robert Dannin, Black Pilgrimage to Islam, Oxford: Oxford University Press,
2002.

Manning Marabel, Malcolm X: A Life of Reinvention, New York: Viking, 2012.
Mucahit Bilici, Finding Mecca in America. How Islam is becoming an American
Religion, Chicago: University of Chicago Press, 2012.

Ian Richard Netton, A Popular Dictionary of Islam, London: Curzon Press,
1992, p. 67.

Bilici, Finding Mecca in America, 2012.

Khaled Abou El Fadl, Islam and the Challenge of Democracy, Princeton, NJ:
Princeton University Press, 2004.

Also see Yvonne Haddad and Adair Loomis, Islamic Values in the United States,
New York: Oxford University Press, 1987.

Karen Isaksen Leonard, Muslims in United States: The State of Research, New
York: Russell Sage Foundation, 2003, p. 125; Emily Wax, “The Mufti in the chat
room: Islamic advisers are just a click away from ancient customs, Washington
Post, July 13, 1999.

Nazir-Ali, Tslamic law, fundamental freedom, and social cohesion;, 2011.
Leonard, Muslims in the United States, 2003, p. 105.

Pew Research Center, ‘Muslim Americas: Middle class and mostly mainstream,
available at http://pewresearch.org/pubs/483/muslim-americans accessed
11/11/2011.

See Jillian Rayfield, “This Thanksgiving beware the shari‘a turkey), for a strange
story about fear of eating halal turkey and ‘stealth shari‘a food in America.
http://www.readersupportednews.org/opinion2/277-75/8567-this-thanksgiv-
ing-beware-the-sharia-turkey, accessed Oct. 26, 2012.

See Voice of America, Ground Zero mosque controversy puts many Muslims
in defensive, August 31, 2010 for one discussion of the controversy and its after-
math. http://www.voanews.com/english/news/Ground-Zero-Mosque-Contro-
versy-Puts-Many-us-Muslims-on-Defensive--101960113.html accessed Oct. 26,
2012.

Pew Research Center, ‘Muslim Americas: Middle class and mostly mainstream,
2011

See Ali Wajahat, Eli Clifton, Matthew Duss, Lee Fang, Scott Keyes, and Faiz
Shakir, ‘Fear Inc.: The roots of Islamaphobia network I America® August 26,
2011 for a discussion of the funding sources for organizations promoting Islam-

https://doi.org/10. inlib Open Access - [ =TS



https://doi.org/10.1515/9789400601055 
https://www.inlibra.com/de/page/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/

AMERICA 63

34

35

36

37
38
39
40

41

42

43

44

45

aphobia in American and elsewhere available at http://www.americanprogress.
org/issues/2011/08/islamophobia.html accessed Oct. 24, 2012.

See Christian News Wire, ‘Constitution or shari‘a conference a huge success,
Nov. 15, 2011. Available at http://www.christiannewswire.com/news/7318718270.
html (accessed Oct. 26, 2012) for more details on this conference, and see http://
shariafreeusa.com/available-now-the-constitution-or-sharia-preserving-free-
dom-dvd-set/ for a DVD of this conference.

See Policy Mic, ‘Gop could sway Muslim vote if it weren't for hateful rheto-
ric, September, 2011 available at http://www.policymic.com/articles/2396/gop-
could-sway-muslim-vote-if-it-weren-t-for-hateful-rhetoric (accessed Oct. 24,
2012) for details and for a lament that this rhetoric is driving Muslims away
from the Republican party, where many might find a political home given their
relatively high incomes and views on such issues as homosexuality.

See John Feffer, ‘v.s. islamophobia: Chicken a la king), available at http://www.
voltairenet.org/U-S-Islamophobia-Chicken-a-la-King (accessed Oct. 26, 2012)
for a fuller discussion of the hearing and related events that have promoted the
rise if Islamaphobia in America.

Brian Z. Tamanaha, ‘Understanding legal pluralism: Past to present, local to
global} Sydney Law Review, 2008 (Vol. 30), pp. 375-411.

An-Naim, Islam and the Secular State, 2008.

Erich Kolig, “To Shariaticize or not to Shariaticize: Islamic and secular law in
liberal democratic society, in: Ahdar and Aroney (eds.), Sharia in the West,
2010, pp. 255-278. Also see chapters 1 and 4 in this volume.

Kolig, ‘“To Sharfaticize or not to Shari’aticize] 2010.

Frederick Volpi and Bryan S. Turner, ‘Making Islamic authority matter; Theory
Culture & Society, 2007 (Vol. 33, No. 1), pp. 28-57.

Rowan Williams, ‘Civil and religious law in England: A religious perspective,
Foundation Lecture at the Royal Courts of Justice, available at Archbishop of
Canterbury homepage, www.archbishopofcanterbury.org, 2008; also see vol-
ume focusing on this presentation by Ahdar and Aroney (eds.), Sharia in the
West, 2011.

Natasha Bakht, ‘Were Muslim barbarians really knocking on the gates of
Ontario? The religious arbitration controversy — another perspective, Ottawa
Law Review, 2006 (Vol. 40), pp. 67-82.

Center for Security Policy, ‘Shari‘ah law and American state courts: An assess-
ment of state appellate court cases. Occasional Paper Series, May 17, 2012. Avail-
able at http://www.centerforsecuritypolicy.org/search.xml?search-clause=shari
‘ah+law+and+American+state+courts&x=49&y=4 accessed Oct. 27, 2012.
Julie MacFarlane, ‘Shari’a law: Coming to a courthouse near you? How Mus-
lim Americans understand and use Sharia in marriage and divorce, Washing-
ton, D.C.: Institute for Social Policy and Understanding. December 2011. Avail-
able at http://www.ispu.org/GetReports/35/2459/Publications.aspx accessed
Oct. 27, 2012. Wajahat Ali and Matthew Duss, ‘Understanding shari‘a Law:
Conservatives skewed interpretation needs debunking’ Center for American
Progress. Accessed December 2, 2011 at http://www.americanprogress.org/
issues/2011/03/sharia_law.html

https://doi.org/10. inlib Open Access - [ =TS



https://doi.org/10.1515/9789400601055 
https://www.inlibra.com/de/page/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/

64

46

47

48

49

50
51

52

53
54

55

56

57
58
59

60

APPLYING SHARI‘A IN THE WEST

See Andrew Cohen, In Oklahoma case another legal obstacle to banning
Sharia law) available at http://www.theatlantic.com/national/archive/2012/01/
in-oklahoma-case-another-legal-obstacle-to-banning-sharia-law/251190/
accessed Oct. 27, 2012.

Quote obtained from: Ariane de Vogue, ‘Federal appeal court considers Sharia
law), Sept. 12, 2011, available at http://abcnews.go.com/blogs/politics/2011/09/
federal-appeals-court-considers-sharia-law/accessed on November 14, 2011.
Julie MacFarlane, Islamic Divorce in North America: A Sharia Path in a Secular
Society, Oxford: Oxford University Press, 2012.

us District Court Judge Vicki Miles-LaGrange blocked the measure in Novem-
ber 2010, ruling that any harm that would result from a delay in certifying the
election results would be ‘minimized’ because the defendants were ‘not aware
of any situation where shari‘a Law has been applied in an Oklahoma court’
Obtained from Ariane de Vogue, ‘Federal appeal court considers Shari’a law’,
2011

Javed A. Ghamidi, Islam. From Revolution to Implementation, Lahore: Al-Maw-
rid, 2006.

Haddad and Loomis, Islamic Values in the United States, 1987.

Pew Research Center, ‘Muslim Americans: No signs of growth in alienation
or support for extremism), Available at http://people-press.org/2011/08/30/mus-
lim-americans-no-signs-of accessed 11/11/2011.

McFarlane, Islamic Divorce in North America, 2012.

Inger Furseth, ‘Competing and changing ideals of motherhood: Views on
arranged marriage among middle class immigrant Muslim women in the Los
Angeles area’ Forthcoming in: Fariha Khan (ed.), Global Islam in Everyday
America, 2012.

Inger Furseth, “The hijab: Boundary work and identity negotiations among
immigrant Muslim women in the Los Angeles area, Review of Religious Research
2011 (Vol. 52), pp. 365-385.

Furseth, “The hijab: Boundary work and identity negotiations among immi-
grant Muslim women in the Los Angeles area, 2011, p. 382. For an in-depth dis-
cussion of Muslim women establishing their identity in the American context
see Yvonne Y. Haddad, Jane Smith, and Kathleen Moore, Muslim Women in
America, Oxford: Oxford University Press, 2006.

See Haddad, Smith, and Moore, Muslim Women in America, 2006.

Turner, “The Enclave society’, 2007.

Margaret Somers, Genealogies of Citizenship. Markets, Statelessness and the
Right to Have Rights, Cambridge: Cambridge University Press, 2008, p. 8.

Pew Research Foundation, ‘Muslim Americans: No signs of growth in aliena-
tion or support for extremism, 2011, p. 4.

https://doi.org/10. inlib Open Access - [ =TS



https://doi.org/10.1515/9789400601055 
https://www.inlibra.com/de/page/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/

	2. America Islam and the Problems of Liberal Democracy|Bryan S. Turner and James T. Richardson



