this view is a minority view amongst academics.®® The diverging views, not only
amongst academics but also amongst the WTO Member States themselves, created a
large degree of uncertainty in how to implement a TRIPS-compliant exhaustion re-
gime.**

Despite the differing opinions on what Article 6 permits, it is clear that the inabil-
ity of the TRIPS negotiators to reach a common understanding on the matter means
that the issue is, at least prima facie, up to the Member States to decide upon.®* This
‘agreement to disagree’ in Article 6 of the TRIPS Agreement guarantees Member
States the freedom to construct an exhaustion regime that would best suit the domes-
tic circumstances.”® The sheer magnitude of diverging exhaustion regimes, even
amongst developed Member States, and the inconsistencies in their national applica-
tion®’ would render any attempt to implement a common system futile and inappro-
priate. The ability to tailor each Member States exhaustion system permits Member
States to optimise their intellectual property rights system to better reflect public in-
terest policies.””® The benefits of an international system of exhaustion grant Mem-
ber States more flexibility to source products beyond its borders, thus providing a
competition stimulus.®* It would also enable a government the possibility to sus-
pend the exhaustion regime when there is either a transfer of technology, improved
access to the product or to encourage the local production of the product.

D. Conclusion

The TRIPS Agreement is a remarkable treaty. Never before have so many countries
been able to reach an agreement that went to the core of intellectual property rights.
The price for this global consensus is the treaty itself. Despite having the effect of
reaching deep into the national legislative domain it lacks the clarity and precision a
national statute would require. This lack of precision — both intentional and uninten-
tional — has been the source of much disagreement in the WTO arena. Yet without
the intentional ambiguity, termed ‘flexibility, no agreement could have been
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reached. The haggling over how much flexibility or wiggle room the TRIPS Agree-
ment provisions afford is the price the Member States will pay for this accord. How
it will be paid and how the TRIPS Agreement will evolve is a matter of practice,
pressure and time. The basis for this however, is legal jurisprudence.

The most contentious of the wiggle areas was that of patent rights, in particular
their impact on domestic health policies. The Public Health Declaration reflects the
culmination of these disputes.
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