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Foreword
European regulation in the area of financial services has become increasingly volumi-

nous and complex. Finding its way through the jungle of directives and regulations,
regulatory and implementing technical standards and guidelines presents formidable
challenges for the legal practitioner. Yet locating the relevant provision is insufficient; it
is also necessary to be familiar with its background, interpretation and role in the broad-
er context of EU law.

Therefore, we have decided to provide the reader with a tool to master European fi-
nancial services law. This volume assembles the most important acts of the EU in this
area. It contains such pivotal texts as MiFID II and MiFIR, MAR and MAD, EMIR, the
UCITS-Directive and the AIFMD, to name a few. The acts have been divided into six
distinct areas: (1) securities markets and services, (2) market behaviour, (3) market
transparency, (4) funds, (5) securities clearing and settlement, and (6) payments. Each
act is commented on article by article, explaining the provision’s function, history, con-
text and interpretation. Level 2 and Level 3 acts are listed at the beginning of each article
and discussed in the context in which they are relevant. The pertinent recitals are reflect-
ed in the comments. Examples and existing case law are provided, and bibliographies in-
vite further reading.

The method of explaining a legal act article by article may be unfamiliar to some
readers, yet it has already proven its virtues in many areas. There are major advantages
in explaining the law through its black letters. Understanding the relevant provision, its
background, interpretation and the surrounding debate is indispensable for lawyers,
who must be able to comprehend the rule’s implications for concrete and often unknown
problems in order to evaluate and state their case. The high level of technicality and the
abundance of details in European financial services regulation makes this task particu-
larly difficult. By making pinpointed comments for each article, we hope to provide es-
sential assistance to regulators, counsels, judges and academics. We would like to con-
tribute to a well-informed debate on EU regulation, which matches the sophistication of
the existing texts.

Of paramount importance for our commentary has been the principle of autonomous
interpretation, which is firmly established in the case law of the CJEU and requires EU
law to be constructed in a uniform way, independent from the legal systems of the Mem-
ber States. Bearing this principle in mind, the authors have been asked to provide a truly
European view of the articles on which they comment. They had to abstain from opin-
ions tainted by the doctrine of a particular Member State. References to national legisla-
tion or case law are made only where it is necessary and helpful to elucidate the prob-
lems and issues raised by the EU provision that is the subject of the comment.

The breadth of EU regulation in the area of financial services prevented us from in-
cluding each and every act of the Union. Therefore, we have decided to omit all matters
that are specific to credit institutions (banks), e.g. the Capital Requirements Directive
(CRD) IV and the Capital Requirements Regulation (CRR). Furthermore, we have not
commented on directives and regulations that are specific to certain actors and not of
general importance, e.g. the Central Securities Depositories Regulation (CSDR). Finally,
some provisions within the selected acts that are merely of a technical nature and unlike-
ly to create issues in private litigation have been left aside, e.g. the provisions on the co-
operation of Member State authorities among themselves and with ESMA.

The writing of this commentary has been a daunting task. Accomplishing such a
monumental work would not have been possible without the help of others. Our first
thanks go to the authors, who have worked incessantly and made great strides under
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considerable time pressure. Furthermore, we are indebted to our assistants, in particular
Eric Arbizo and Brian Thompson for reviewing the language, as well as Jannik Becker,
Lena Daams, Nicolas Deising, Ronny Grütze, Karl Kulike and Finn Schmidt for their as-
sistance in finalising the manuscripts. We would also like to thank Stefan Simonis and
Matthias Knopik from Nomos for their tireless efforts in completing this book.

 

Bonn/London/Halle, January 2019 The editors
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BaFin Bundesanstalt für Finanzdienstleistungsaufsicht
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BGHSt Entscheidungen des Bundesgerichtshofes in Strafsachen (Decisions

of the German Federal Court of Justice in criminal matters)
BIC Bank Identifier Code
BKR Zeitschrift für Bank- und Kapitalmarktrecht (Journal)
BörsG Börsengesetz (German Stock Exchange Act)
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FLEGT Forest Law Enforcement, Governance and Trade Action Plan
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