
Conclusions and Recommendations

The considerations carried out in this book prove that the current legal so-
lutions shaping the form of a will are not perfect and have many times
failed to meet the expectations of practice and society. Flexibility of succes-
sion law is a merit which should be pursued.874 The competing values of
the need to observe formal requirements on the one hand and the need to
reflect the testator's last intent on the other875 cannot today be resolved in
favour of formalism. Formalism,876 particularly when it is rigorous, can
nullify the possibility of taking into account the testator's last intent, and
the same aims as the aims of formalism can be achieved by other means.877

The 21st century, the era of new technologies, forces a modern outlook
on law, including succession law.878 Solutions considered until now to be
basic and not in need of change, when confronted with reality, turn out to
be inadequate to the needs of today's practice and society.879 One such area
is, as one might think, that of wills formalities. This is particularly notice-
able in those countries that remain rather traditional in regulating this area
and do not respond, or have not managed to respond to the needs of prac-
tice and society. The reality is, as can be seen with the naked eye, that more
and more people are drawing up wills but doing so in a manner that does
not comply with the legal requirements as regards last wills form.880 Limit-
ing the possibility of disposing of property on death to the holographic
form of a will, wills in the presence of witnesses or wills made in the pres-
ence of public persons, as is usually the case in European legislation, is not
an appropriate or desirable solution. In practice, there is a need to respond
to the phenomenon of so-called informal wills, i.e. wills not prepared in
accordance with the provisions on form, due to an error on the part of the
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testator or his misconception of the actual legal situation. It is the reflec-
tion of this will, and not compliance with formal requirements, that is the
most important task of the succession law rules.881 It is a task that these
rules must fulfil if they are to remove any doubt that the testator acted
with testamentary intent and with the intention of making a disposition of
property upon death.882 The last will of the testator need not, however, be
recorded merely by means of instruments which are currently recognised
in the different legal systems. Any recording of the testator's last will, re-
gardless of the means used, should be potentially admissible as a medium
for this declaration, provided that it allows for its reconstruction in the fu-
ture.

This was recognised a long time ago, but in the course of development
of the law in this area the relevant changes can basically only be seen in the
common law countries and only certain other states.883 It is there that solu-
tions operate that can be collectively referred to as the doctrine of substan-
tial compliance and its variations, which successfully implement the postu-
late of reflection of the testator's last intent at the expense of formal re-
quirements of dispositions upon death. These solutions, more broadly pre-
sented by John L. Langbein since 1975884, and subsequently developed by
many scholars and implemented in some succession regulations,885 may
constitute an interesting basis for further development of succession law in
terms of wills formalities, especially in those countries that still remain so-
lutions based on the primacy of formal requirements (which can be re-
ferred to as the strict compliance countries). However, these solutions are
based on a model in which the law provides for specific forms of preparing
a will, linked to a specific manner of making a declaration of intent and a
specific manner of recording this declaration. Today it is more appropriate
to dissociate the provisions on the form of a will from these specific ways
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of making a declaration of intent and recording it. In this respect full free-
dom is required, including technological neutrality, of course taking into
account the fact that any means must be capable of recording the declara-
tion and reproducing it in the future, with the possibility of identifying
the author of this declaration.

Taking into account the above, one may be tempted to draw some syn-
thetic conclusions and proposals as to the future. Such a proposal is also
part of this book. For I believe that in the future the provisions on the
form of a will should be given the following wording:

“The testator may create a will in such a way that he expresses his testamen-
tary intention by any conduct which reveals his declaration of will sufficient-
ly, and his declaration is preserved on any medium which makes it possible
to reflect it in a way which allows the person making this declaration to be
identified”.

In this way it is possible to modify the current provisions on the form of a
will in order to remove their characteristics as being dependent on any
method of making and preserving the last will. The law would be flexible
in this respect and require, in order for the will to be valid, that the last
will be made and preserved in such a way as to enable it to be reproduced
after the testator's death, but it would not prescribe a particular manner of
making the declaration and the means of preserving it. Irrespective of
whether a testator chooses to use the written or handwritten technique, to
make a declaration of intent to an official person, to record the last will in
the cloud or using blockchain technology, or in any other way, as long as
it is possible to recreate the testator's last will after his death, such way of
preparing a testator's disposition of property upon death, would be permit-
ted. There will no longer be a phenomenon of informal will. This reflects
the needs of practice and society.

Having regard to this proposal, the future law would allow for a free and
discretionary construction of the declaration of the last will and the shap-
ing of legal relations mortis causa.886 It will make a room in succession law
for the Internet, social media, smart phones and other benefits of new
technologies887 and will amend the forms of estate disposition coherent
with the technological opportunities created by the emergence in recent
years of a range of technological devices in almost every household, by

886 Mark Glover, ‘Restraining Live Hand Control of Inheritance’ (2020) 79 Mary-
land Law Review 329 ff.
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making these rules technologically independent and therefore universal,
something that cannot be said of them today. In this way, a functional
mechanism of effective testation will be created. The set of provisions re-
ferred to as the wills formalities will be simplified and will allow practice
to be shaped in a way that gives priority to the testamentary intention.888

Formalism will only become a supporting tool and not the decisive factor
for the disposal of property upon death.889

888 Cf. Banta (n 48).
889 Cf. Horton, ‘Tomorrow’s Inheritance: The Frontiers of Estate Planning Formal-
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Conclusions and Recommendations

185

https://doi.org/10.5771/9783748924722-182 https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.5771/9783748924722-182
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/

