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Preface

Reading the Company Law Action Plan of the European Commission (issued on
21 May 2003) one cannot help having the impression that European company law
policy has a certain focus on listed companies and will try to enhance their
efficiency by way of state competition if possible, and by harmonisation only if
need be. The same is true under the new Action Plan on European company law
and corporate governance (issued on 12 December 2012). Furthermore, as to
substance, a certain inclination to Anglo-American concepts is prevailing. Just one
example is the idea to develop a wrongful trading rule, whereby directors would be
held personally accountable for the consequences of the company’s failure, if it is
foreseeable that the company cannot continue to pay its debts and they don’t decide
either to rescue the company and ensure payment or to liquidate it (sub 3.1.3.b). In
the field of legal research, some influence can be ascribed to the important
monograph on The Anatomy of Corporate Law, again focused on listed companies
and the Anglo-American perspective, defining efficiency and the so called share-
holder value as the centre of corporate law (2nd ed., 2009, p. 28–29).

Our book, to the contrary, is first of all based on the fact that throughout Europe
only a small number of corporations are listed at all – the reality of corporate law is
dominated by small and medium-size enterprises. Therefore legal standards per-
taining to control transactions or investor protection and other topics of capital
market law in our eyes are not part of the core principles of corporate law.
Furthermore, law is not that much about efficiency. Law is first of all about justice.
As to corporate law, the question is not how to protect best the interests of
shareholders but rather the interests of all parties affected by a firm’s activities,
including its creditors and other third parties. The Treaty on the Functioning of the
European Union reminds us not to forget that when drawing the attention of the
European legislator in the field of corporate law and freedom of establishment to
“the protection of the interests of members and others” (art. 50). The book is
focusing on the perspective of key jurisdictions in continental Europe, such as (in
an alphabetical order) Austria, France, Germany, Italy, Spain, Switzerland, and
analysing seminal inputs from Belgium, the Netherlands, Portugal and Scandina-
vian countries.

The authors warmly thank the staff members of the Institut für Unternehmens-
und Steuerrecht at the University of Innsbruck and of the Institut für Internatio-
nales Recht at the University of Munich who carefully typed and proofread this
book. They also warmly thank Tianna Dauner, Esq., Attorney at Law, and her team
for accurate linguistic support.

Innsbruck and Munich, June 2013 Günter H. Roth
Peter Kindler
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CP....................... Codice Penale (Italian Criminal Code)

dAktG ................ deutsches Aktiengesetz (German Stock Corporation Act)
DAV................... Deutscher Anwaltverein (German Lawyers Association)
DB ...................... Der Betrieb (German law journal)
DCFR................. Draft Common Frame of Reference
DCGK................ Deutscher Corporate Governance Kodex (German Corporate

Governance Codex)
dGmbHG .......... deutsches GmbH-Gesetz (German Private Limited Company

Act)
dHGB................. deutsches Handelsgesetzbuch (German Commercial Code)
dUWG ............... deutsches Gesetz gegen den unlauteren Wettbewerb (German

Act against unfair Competition)
DJT..................... Deutscher Juristentag (German Lawyers Forum)
DNotZ ............... Deutsche Notar-Zeitschrift (German law journal)
DStR................... Das deutsche Steuerrecht (German law journal)
DZWiR .............. Deutsche Zeitschrift für Wirtschaftsrecht (German law journal)

EBOR ................. European Business Organization Law Review
EC....................... European Commission
ECFR.................. European Company and Financial Law Review
ECJ ..................... European Court of Justice
ECL .................... European Company Law (Law journal)
ECR .................... European Court Reports
EEC .................... European Economic Community
e .g....................... exempli gratia (for example)
EIRL ................... Entrepreneur Individuel à Responsabilité Limitée, Limited

Liability Individual Enterprise (France)
EKEG ................. Eigenkapitalersatz-Gesetz (Austrian Act on Substitute Equity)
EMCA................ European Model Company Act
EP ....................... European Parliament
EPC .................... European Private Company
Erg.-Bd. ............ Ergänzungsband (supplement)
et al. ................... et alii (and others)
etc. ..................... et cetera (and so on)
et seq. ................ et sequens (and the following)

1 Official denomination since 2009, see also ECJ below, formerly the common abbreviation.
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EWiR ................. Entscheidungen zum Wirtschaftsrecht (German law journal)
EU....................... European Union
Eur. J. Law &
Econ. ................. European Journal of Law and Economics
EURL ................. Entreprise Unipersonelle à Responsabilité Limitée, Single Person

Limited Company (France)
EuZW ................ Europäische Zeitschrift für Wirtschaftsrecht (German law

journal)

FS ........................ Festschrift (honorary publication)
fn. ...................... footnote

GenG.................. Genossenschaftsgesetz (German Cooperatives Act)
GeS ..................... Zeitschrift für Gesellschaftsrecht und angrenzendes Steuerrecht

(Austrian law journal)
GesAusG ........... Gesellschafter-Ausschlussgesetz (Austrian Act on the Squeeze-

out of Minority Shareholders)
GesRZ ................ Der Gesellschafter (Austrian law journal)
GG ...................... Grundgesetz (Basic Law for the Federal Republic of Germany)
GLJ ..................... The German Law Journal
GmbH................ Gesellschaft mit beschränkter Haftung, Private Limited Com-

pany (Germany, Austria, Switzerland)
GmbHG............. Gesetz betreffend die Gesellschaften mit beschränkter Haftung

(Private Limited Companies Act)
GmbHR............. GmbH-Rundschau (German law journal)
GPR.................... Zeitschrift für Gemeinschaftsprivatrecht (European Community

Private Law Review)
GrünhutsZ ........ Zeitschrift für das Privat- und öffentliche Recht der Gegenwart

(German law journal)
GWR .................. Gesellschafts- und Wirtschaftsrecht (German law journal)

HGB ................... Handelsgesetzbuch (German Commercial Code)
HRegV ............... Handelsregisterverordnung (Austrian Commercial Register

Ordinance)

ibid., id. ............ ibidem, idem (at the same place, the same)
i. e. ..................... id est (that is)
InsO ................... Insolvenzordnung (German Insolvency Statute)
IntGesR ............. Internationales Gesellschaftsrecht (international company law)
IPRax ................. Praxis des Internationalen Privat- und Verfahrensrechts

(German law journal)

JBl. ..................... Juristische Blätter (Austrian law journal)
JZ ........................ Juristenzeitung (German law journal)
JCP/E ................. La Semaine juridique – Entreprise et affaires (French law

journal)

KG ...................... Kommanditgesellschaft (limited partnership)
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LSC..................... Ley de Sociedades de Capital (Spanish Capital Corporations Act)

MDR .................. Monatsschrift für Deutsches Recht (German law journal)
MiFID ................ Markets in Financial Instruments Directive
MitbestErgG ..... Gesetz zur Ergänzung des Gesetzes über die Mitbestimmung der

Arbeitnehmer in den Aufsichtsräten und Vorständen der
Unternehmen des Bergbaus und der Eisen und Stahl erzeugen-
den Industrie (one of the German Codetermination Acts)

Modern Law
Rev. ................... Modern Law Review
MoMiG.............. Gesetz zur Modernisierung des GmbH-Rechts und zur Be-

kämpfung von Missbräuchen (German Act to modernise the
Law on Private Limited Companies and to Combat Abuses)

Montan-
mitbestG............

Gesetz über die Mitbestimmung der Arbeitnehmer in den Auf-
sichtsräten und Vorständen der Unternehmen des Bergbaus und
der Eisen und Stahl erzeugenden Industrie (one of the German
Codetermination Acts)

NJW ................... Neue Juristische Wochenschrift (German law journal)
NJW-RR............ Neue Juristische Wochenschrift-Rechtsprechungsreport

(German law journal)

NZ ...................... Notariatszeitung (Austrian law journal)
NZA ................... Neue Zeitschrift für Arbeitsrecht (German law journal)
NZG ................... Neue Zeitschrift für Gesellschaftsrecht (German law journal)

öAktG ................ österreichisches Aktiengesetz (Austrian Stock Corporation Act)
öGmbHG .......... österreichisches GmbH-Gesetz (Austrian Private Limited Com-

panies Act)
OGH .................. Oberster Gerichtshof (Austrian Supreme Court)
OJEU.................. Official Journal of the European Union
ÖBA ................... Zeitschrift für das gesamte Bank- und Börsenwesen (Austrian

law journal)
ÖJT..................... Österreichischer Juristentag (Austrian Lawyers’ Forum)
öKO.................... österreichische Konkursordnung (Austrian Bankruptcy Act)
OLG ................... Oberlandesgericht (German Court of Appeals)
öUGB................. österreichisches Unternehmensgesetzbuch (Austrian Commercial

Code)
OR ...................... Obligationenrecht (Swiss Code of Obligations)

Portuguese CSC Portuguese Código das Sociedades Comerciais (Code of Com-
mercial Companies)

RabelsZ .............. Rabels Zeitschrift für ausländisches und internationales Privat-
recht (The Rabel Journal of Comparative and International
Private Law)

RdW................... Recht der Wirtschaft (German law journal)
RGBl................... Reichsgesetzblatt
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Riv. Soc. ........... Rivista delle Societá (Italian law journal)
RIW.................... Recht der Internationalen Wirtschaft (German law journal)

SA ....................... Société Anonyme, Joint Stock Company (France)
S.A.R.L. ............. Société à responsabilité limitée, private limited company

(France)
SCE..................... Societas Cooperativa Europaea, European Cooperative Society
SE........................ Societas Europaea, European Corporation
SLNE.................. Sociedad Limitada Nueva Empresa, Limited Liability Company

(Spain)
SME.................... Small and medium-sized enterprises
SPE ..................... Societas Privata Europaea, European Private (Limited)

Company
S.r.l. ................... Societá a responsibilitá limitata, limited liability company (Italy)
Stanford Law
Rev. ................... Stanford Law Review
StGB ................... Strafgesetzbuch, German Criminal Code
StGBl. ................ Staatsgesetzblatt

TEU.................... Treaty on European Union
TFEU ................. Treaty on the Functioning of the European Union

U.Chi.L.Rev. .... The University of Chicago Law Review
UG...................... Unternehmergesellschaft, Entrepreneurial Company (Germany)
URG ................... Unternehmensreorganisationsgesetz (Austrian Company Re-

organization Act)

WM .................... Wertpapier-Mitteilungen (German law journal)
WpHG............... Wertpapierhandelsgesetz (German Securities Trading Act)

ZEuP .................. Zeitschrift für Europäisches Privatrecht (German law journal)
ZGS .................... Zeitschrift für Vertragsgestaltung, Schuld- und Haftungsrecht

(German law journal)
ZgS...................... Zeitschrift für die gesamte Staatswissenschaft (German law

journal), since 1986 Journal of institutional and theoretical
economics

ZHR ................... Zeitschrift für das gesamte Handelsrecht und Wirtschaftsrecht
(German law journal)

ZIP...................... Zeitschrift für Wirtschaftsrecht (German law journal)
ZRP .................... Zeitschrift für Rechtspolitik (German law journal)
ZVglRW ............ Zeitschrift für vergleichende Rechtswissenschaft (German law

journal)
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Bärmann, Das Notariat in der westlichen Welt, DNotZ 1979, 3–15
Ballerstedt, Gesellschaftsrechtliche Probleme der Reform des GmbH-Rechts, ZHR

135 (1971), 384–399
Banerjea, Haftungsfragen in Fällen materieller Unterkapitalisierung und im qualifi-

zierten faktischen Konzern, ZIP 1999, 1153–1162
Banerjea, Die Gesellschafterklage im GmbH- und Aktienrecht, 2000
Banse/Bechmann, Interdisziplinäre Risikoforschung, 1998
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ischen Unternehmensrecht 2010/2011, BB 2012, 3–14

Bednarz, Die Gesellschafterliste als Rechtsscheinträger für einen gutgläubigen Er-
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schleppungshaftung?, ZHR 168 (2004), 174–215
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NJW 2008, 3249–3256

Kindler, Besprechung von: von Hein, Die Rezeption des US-amerikanischen Ge-
sellschaftsrechts in Deutschland, ZHR 174 (2010), 149–154

Kindler, Gesellschaftsrechtliche Grenzen der Emittentenhaftung am Kapitalmarkt –
Eine Nachlese zum Fall „EM.TV“ vor dem Hintergrund zwischenzeitlicher
Entwicklungen, in: Kindler/Koch/Ulmer/Winter (ed.), Festschrift für Uwe Hüffer
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Kunz, Richterliche Handhabung von Aktionärsstreitigkeiten – zu einer Methode für
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Erwerb, 1991
Pisko, Die beschränkte Haftung des Einzelkaufmanns, GrünhutsZ 37 (1910), 699
Portale, Lezioni di diritto privato comparato, 2nd ed. 2007
Posner, The Rights of Creditors of Affiliated Corporations, 43 University of Chicago

Law Review (1976), 499–526
Preuß, Gesellschafterliste, Legitimation gegenüber der Gesellschaft und gutgläubiger
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dlungen des 16. Österreichischen Juristentages Graz 2006: Zivilrecht – Die
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