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Preface

Reading the Company Law Action Plan of the European Commission (issued on
21 May 2003) one cannot help having the impression that European company law
policy has a certain focus on listed companies and will try to enhance their
efficiency by way of state competition if possible, and by harmonisation only if
need be. The same is true under the new Action Plan on European company law
and corporate governance (issued on 12 December 2012). Furthermore, as to
substance, a certain inclination to Anglo-American concepts is prevailing. Just one
example is the idea to develop a wrongful trading rule, whereby directors would be
held personally accountable for the consequences of the company’s failure, if it is
foreseeable that the company cannot continue to pay its debts and they don’t decide
either to rescue the company and ensure payment or to liquidate it (sub 3.1.3.b). In
the field of legal research, some influence can be ascribed to the important
monograph on The Anatomy of Corporate Law, again focused on listed companies
and the Anglo-American perspective, defining efficiency and the so called share-
holder value as the centre of corporate law (2nd ed., 2009, p- 28-29).

Our book, to the contrary, is first of all based on the fact that throughout Europe
only a small number of corporations are listed at all — the reality of corporate law is
dominated by small and medium-size enterprises. Therefore legal standards per-
taining to control transactions or investor protection and other topics of capital
market law in our eyes are not part of the core principles of corporate law.
Furthermore, law is not that much about efficiency. Law is first of all about justice.
As to corporate law, the question is not how to protect best the interests of
shareholders but rather the interests of all parties affected by a firm’s activities,
including its creditors and other third parties. The Treaty on the Functioning of the
European Union reminds us not to forget that when drawing the attention of the
European legislator in the field of corporate law and freedom of establishment to
“the protection of the interests of members and others” (art. 50). The book is
focusing on the perspective of key jurisdictions in continental Europe, such as (in
an alphabetical order) Austria, France, Germany, Italy, Spain, Switzerland, and
analysing seminal inputs from Belgium, the Netherlands, Portugal and Scandina-
vian countries.

The authors warmly thank the staff members of the Institut fir Unternehmens-
und Steuerrecht at the University of Innsbruck and of the Institut fiir Internatio-
nales Recht at the University of Munich who carefully typed and proofread this
book. They also warmly thank Tianna Dauner, Esq., Attorney at Law, and her team
for accurate linguistic support.

Innsbruck and Munich, June 2013 Giinter H. Roth
Peter Kindler
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Cour de cassation (Chambre criminelle)

Codice civile (Italian Civil Code)

Code de Commerce (French Commercial Code)
consiglio di amministrazione, Administrative Board
confer

Chapter

Court of Justice of the European Union!

Centre of main interest

Common

Market L. Rev.. Common Market Law Review

Cornell L. Rev.  Cornell Law Review

CPoeeene Codice Penale (Italian Criminal Code)

deutsches Aktiengesetz (German Stock Corporation Act)
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! Official denomination since 2009, see also ECJ below, formerly the common abbreviation.
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EuZW ... Europiische Zeitschrift fiir Wirtschaftsrecht (German law
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footnote
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GeS .o Zeitschrift fiir Gesellschaftsrecht und angrenzendes Steuerrecht
(Austrian law journal)

GesAusG........... Gesellschafter- Ausschlussgesetz (Austrian Act on the Squeeze-
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GesRZ................ Der Gesellschafter (Austrian law journal)

L€ Grundgesetz (Basic Law for the Federal Republic of Germany)

(€] 0] [ The German Law Journal

GmbH................ Gesellschaft mit beschrankter Haftung, Private Limited Com-
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(Private Limited Companies Act)
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Private Law Review)
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HGB......ccooeeuuee. Handelsgesetzbuch (German Commercial Code)

HRegV ............... Handelsregisterverordnung (Austrian Commercial Register
Ordinance)

ibidem, idem (at the same place, the same)

id est (that is)
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MiFID..........c..... Markets in Financial Instruments Directive

MitbestErgG...... Gesetz zur Erginzung des Gesetzes tiber die Mitbestimmung der

Arbeitnehmer in den Aufsichtsriten und Vorstinden der
Unternehmen des Bergbaus und der Eisen und Stahl erzeugen-
den Industrie (one of the German Codetermination Acts)

Rev. s Modern Law Review

MOoMiG.............. Gesetz zur Modernisierung des GmbH-Rechts und zur Be-
kiampfung von Missbrauchen (German Act to modernise the
Law on Private Limited Companies and to Combat Abuses)

Montan- Gesetz uiber die Mitbestimmung der Arbeitnehmer in den Auf-

mitbestG............ sichtsriten und Vorstinden der Unternehmen des Bergbaus und
der Eisen und Stahl erzeugenden Industrie (one of the German
Codetermination Acts)

NIW o Neue Juristische Wochenschrift (German law journal)
NJW-RR............ Neue Juristische Wochenschrift-Rechtsprechungsreport
(German law journal)

Notariatszeitung (Austrian law journal)
Neue Zeitschrift fiir Arbeitsrecht (German law journal)
Neue Zeitschrift fiir Gesellschaftsrecht (German law journal)

osterreichisches Aktiengesetz (Austrian Stock Corporation Act)
osterreichisches GmbH-Gesetz (Austrian Private Limited Com-
panies Act)

Oberster Gerichtshof (Austrian Supreme Court)

Official Journal of the European Union

Zeitschrift fiir das gesamte Bank- und Borsenwesen (Austrian
law journal)

OJT oo, Osterreichischer Juristentag (Austrian Lawyers’ Forum)

OKO...covvrin. osterreichische Konkursordnung (Austrian Bankruptcy Act)

0] C— Oberlandesgericht (German Court of Appeals)

OUGB......ccuu.. osterreichisches Unternehmensgesetzbuch (Austrian Commercial
Code)

OR..oovrvrrrrnnns Obligationenrecht (Swiss Code of Obligations)

Portuguese CSC  Portuguese Codigo das Sociedades Comerciais (Code of Com-
mercial Companies)

RabelsZ.............. Rabels Zeitschrift fiir ausldndisches und internationales Privat-
recht (The Rabel Journal of Comparative and International
Private Law)

RAW. ... Recht der Wirtschaft (German law journal)

RGBI......coueuuunee Reichsgesetzblatt
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Selected Abbreviations

Rivista delle Societa (Italian law journal)
Recht der Internationalen Wirtschaft (German law journal)

Société Anonyme, Joint Stock Company (France)

Société a responsabilité limitée, private limited company
(France)

Societas Cooperativa Europaea, European Cooperative Society
Societas Europaea, European Corporation

Sociedad Limitada Nueva Empresa, Limited Liability Company
(Spain)

Small and medium-sized enterprises

Societas Privata Europaea, European Private (Limited)
Company

Societd a responsibilita limitata, limited liability company (Italy)

Stanford Law Review
Strafgesetzbuch, German Criminal Code
Staatsgesetzblatt

Treaty on European Union
Treaty on the Functioning of the European Union

The University of Chicago Law Review
Unternehmergesellschaft, Entrepreneurial Company (Germany)
Unternehmensreorganisationsgesetz (Austrian Company Re-
organization Act)

Wertpapier-Mitteilungen (German law journal)
Wertpapierhandelsgesetz (German Securities Trading Act)

Zeitschrift fiir Europdisches Privatrecht (German law journal)
Zeitschrift fir Vertragsgestaltung, Schuld- und Haftungsrecht
(German law journal)

Zeitschrift fiir die gesamte Staatswissenschaft (German law
journal), since 1986 Journal of institutional and theoretical
economics

Zeitschrift fir das gesamte Handelsrecht und Wirtschaftsrecht
(German law journal)

Zeitschrift fiir Wirtschaftsrecht (German law journal)
Zeitschrift fiir Rechtspolitik (German law journal)

Zeitschrift fir vergleichende Rechtswissenschaft (German law
journal)
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