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ABSTRACT

This paper comes in the wake of the COVID-19 Pandemic. A pandemic that not only
ground the world to a halt, but one that also forced governments and stakeholders alike to
critically evaluate the health sector. Inherent challenges plaguing the sector have been em-
phasized, and latent challenges brought to the surface. In Kenya, health is the largest devol-
ved function of government, thanks to the Constitution of 2010, which devolved adminis-
trative and other governance functions to the 47 counties. Through what should have been a
transitional period until now, devolution continues to present diverse administrative and go-
vernance challenges across the board, and the health sector, like many others, has not been
spared. This paper examines the concept of health in light of public health and as a funda-
mental human right. This is followed by an examination of the policy and legislative frame-
work that informs, guides, governs and regulates the health sector in Kenya as well as an
exposition of the core challenges affecting the health sector. Recommendations and further
areas of research form the conclusion of this paper.

A. INTRODUCTION

The World Health Organisation (WHO) defines health as

‘a state of complete physical, mental and social well-being and not merely, the ab-
sence of disease and infirmity.’

From the foregoing, it is evident that healthcare requires an examination that is holistic in
its approach. The all-inclusive definition advanced by the WHO suggests that healthcare af-
fects every facet of human existence, including not only the population in terms of the clini-
cal health of people, but also the state of the physical environment in which people live and
go about their daily lives.

In this regard therefore, the sector may be examined from two main perspectives — that
of public health and of health as a fundamental human right. It also calls for an analysis of
the structures and actors responsible for delivery of public health services as well as a brief
overview of the core aspects and rationale for public health in addition to a more detailed

* The Author is a Legal Consultant and Advocate of the High Court of Kenya with a keen interest in
Public Governance, Rule of Law and Governance of the Extractives Sector (Mining, Oil and Gas).
Ms. Gichuki can be reached through gichukinyambura@gmail.com.

501



https://doi.org/10.5771/2363-6262-2020-4-501
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by-nc/4.0/

Naomi GICHUKI

exposition of the essential elements of the right to health as provided both by domestic law
and by the International Conventions and Treaties to which Kenya is a signatory.

1. Public Health

As a field and area of practice, public health is a significant component in the well-being of
any society and lends itself to covering a broad range in terms of the variety and abundance
of subjects that concern it. From traditional medical care to more elaborate subjects such as
population, mental health, maternal and child health, medical/health law, water and occupa-
tional health and safety.! The main difference between public health and clinical profes-
sions is in relation to the strategies employed, with public health being anchored on social
justice, and the premise that all people are deserving of healthy conditions in which to live,
regardless of their status or stature in society.?

Public health therefore plays an integral and leading role in ensuring that the obligation
to create a healthy populace is carried out effectively. The preferred approach adopted in
public health is that of prevention, which requires addressing the conditions in which
people live. As a result, the definitive strategy for public health is to prevent poor health by
‘assuring conditions in which people can be healthy” whereas the approach adopted by cli-
nical professions is to restore health or otherwise prevent the worsening of existing health
problems.? Public health is a public matter mainly concerned with advocacy and service-
provision that is geared towards assisting the structurally disadvantages courtesy of their
social circumstances.*

Like every public function, organizational structure and funding plays a central role.
Public health is no exception, extending beyond government and embracing the efforts,
science, art and methods used by various actors in a society in order to assure, maintain,
protect, promote and improve the health of the people. This confirms the reality of the in-
ability of governments to solely provide the full range of essential services pertaining to
health, even though it plays a frontline role in the public health system, As a consequence,
local communities, health care delivery structures, employers and businesses in the private
sector, media, academia and government all constitute the core actors whose role and posi-
tion greatly affects health.’

Public health systems are defined as all public, private and voluntary entities that
contribute to the delivery of essential public health services within a jurisdiction.® These
systems comprise a network of entities with different roles, relationships and interactions,
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collectively aimed at securing the health and well-being of the State of community.” Even
though public health requires the synergized efforts of various stakeholders as described
earlier, government agencies form the backbone of the public health system and have the
unique legal mandate and resource capacity to design and implement health policies as well
as enforce laws and secure the rights antecedent to the enjoyment and fulfillment of the
right to health.®

II. The Right to Health

The right to health is a fundamental human right, the realization of which in addition to re-
quiring the action of diverse stakeholders, also calls for the adoption of diverse and comple-
mentary approaches including formulation of suitably-tailored health policies, adoption of
legal instruments and implementation of WHO-designed programs.® In full, the right to
health in full is ‘the right to the enjoyment of the highest attainable standard of physical and
mental health.”'° The right to health is closely connected to, intertwined with and dependent
on the realization of other human rights, in addition to being dependent on the conditions
prevailing in a State at any given time.

On the international level, the right to health is guaranteed in several international ins-
truments. In the Universal Declaration on Human Rights (UDHR),"" The International Co-
venant on Economic Social and Cultural Rights (ICESCR) provides what is described as
the most comprehensive articulation on the Right to Health. Other international treaties that
provide for the Right to Health include the Convention on All Forms of Discrimination
Against Women (CEDAW), the Convention on the Rights of the Child (CRC) and the Afri-
can Charter on Human and People’s Rights (Banjul Charter).

Being an inclusive right, the Right to Health requires what are termed as ‘underlying
determinants of health’ in order for individuals to enjoy a healthy life. These factors include
safe drinking water and sanitation, adequate nutrition and housing, safe food, healthy wor-
king conditions, a healthy environment, gender equality and health-related education and
information.!? In addition to underlying determinants of health, the right to health also
contains other entitlements including; the right to a system of health protection providing
equality of opportunity for everyone to enjoy the highest attainable standard of health; ac-
cess to essential medicines; maternal, child and reproductive health; the right to prevention,

7 1bid, atp.71.
8 Ibid, at p.74.

9 CESCR General Comment No.14: The Right to Highest Attainable Standard of Health (Adopted
on 11" August, 200).

10 OHCHR & WHO. The Right to Health. Office of the United Nations High Commissioner for Hu-
man Rights & the World Health Organisation. Factsheet No. 31. At p.1.

11 Article 25.

12 OHCHR. The Right to Health. (Factsheet No. 13). Office of the United Nations Commissioner for
Human Rights & the World Health Organisation. At p. 3.
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treatment and control of disease; equal and timely access to basic health services; commu-
nity participation in health decision-making at national and other levels of governance as
well as the provision of health-related education and information. '3

Equality also features strongly in relation to enjoyment of the Right to Health. As such,
it is required and expected that the provision of health-related services, facilities and goods
must be delivered to all people without discrimination.'* Health services and facilities must
also be available, accessible and appropriate. Availability requires that health services and
facilities by obtainable in quantities that are sufficient. Accessibility on the other hand, re-
lates both to physical accessibility as well as financial accessibility, so that regardless of
one’s status in society, an individual should be able to access health facilities literally, and
should have the same provided in a manner that is not financially prohibitive. Health ser-
vices and facilities are considered appropriate when they fulfil the requisite scientific and
medical standards. This calls for scientifically approved and unexpired drugs and equip-
ment, trained medical personnel, safe drinking water and adequate sanitation.'

The nature of the Right to Health makes it a right that is subject to progressive realiza-
tion. States are therefore under the obligation to formulate legislation, policies and plans
that ensure a minimum basic level of access to the essential components of the Right to
Health. As such, the measures and steps taken by States will vary from one country to ano-
ther, based on the prevailing political and development contexts of the State in question.
That notwithstanding, States are generally prohibited from blaming the absence of re-
sources for their failure to respect and uphold their obligations as far the Right to Health is
concerned. Active steps to respect, protect, and fulfil the Right to Health must be taken by
ever State.

In addition to having policies, laws and plans for health care, national health systems
ought to meet a minimum threshold which includes; an adequate system for the collection
of health data to monitor the realization of the right to health; sufficiently disaggregated da-
ta that captures core demographic details of the people seeking health services; the capacity
to produce a sufficient number of well-trained health workers who work in favourable work
environments; impact assessment processes before finalizing major policies that are health-
related; frameworks that permit public participation in the formulation of health policies
and effective, transparent and accessible mechanism of accountability.'6

States are also required, in exercise of good governance, to have in place, accessible,
transparent and effective accountability mechanisms. By so doing, States not only explain
what they are doing to realise the right to health, but also make known the methods and
justifications of the various strategies, actions and measures taken in an attempt to ensure
the Right to Health is fully realized. Accountability mechanisms at national level can be di-

13 Ibid.

14 Ibid.

15 Ibid, at p.4.

16 OCHCR. The Right to Health. Atp. 27.
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vided into three main categories; Administrative, policy and political mechanisms which
focus on the development of policies, impact assessments, the use of Human Rights Based
indicators to monitor key outcomes and review of policy, budgets and governmental moni-
toring. The second category entails judicial mechanisms, which basically guarantees the
provision of remedies for violations of the Right to Health, hearing cases related to health
and incorporating international instruments in domestic laws.!” The final accountability me-
chanism is through the use of National Human Rights Institutions, which play crucial roles
in advising the government and recommending policy or legislative changes, handling com-
plaints and carrying out investigations as well as providing training and civic education.!'®

1. State Obligations in Relation to the Right to Health

The ICESCR provides for the progressive realization of rights, certain obligations requiring
immediate effect are placed on States. Among these is the obligation to take deliberate,
concrete and targeted steps aimed at the full realization of the right to health.'® As with
other human rights, there are three main levels of obligations on States namely, to respect,
to protect and to fulfil. The obligation to respect involves States not interfering, whether
directly or otherwise with the enjoyment of the Right to Health. The obligation to protect
mandates the State to actively take measures preventing third parties with interfering with
the enjoyment of the Right to Health. The obligation to fulfil requires that States ought to
take on appropriate legislative, administrative, budgetary and judicial measures towards the
full realization of the Right to Health.?°

2. State Obligations During Pandemics

In addition to States having an obligation to ensure minimum levels of the Right to Health,
States also have core obligations as far as taking measures to prevent, treat and control epi-
demic and endemic diseases.?! The prevention, treatment and control of epidemic, endemic
and other diseases requires establishment of prevention and education programs for beha-
vior related health concerns.?? In this regard, control of diseases refers to efforts taken by
States individually and collectively to avail relevant technologies, to use and improve epi-
demiological surveillance, data collection, and to implement or enhance immunization pro-

17 Ibid, at. P 31-33.
18 Ibid, atp. 34.

19 CESCR General Comment No. 13, para 43 as cited in CESCR General Comment No. 14: The
Right to the Highest Attainable Standard of Health. Adopted on 11" August 2000.

20 CESCR. General Comment No. 14: The Right to the Highest Attainable Standard of Health, p. 11
para 33.

21 Ibid, p.16 para 44 (c).
22 Ibid, p. 6 para 16. See also ICESCR Art. 12.2 (c).
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grams and other strategies suitable for the control of infectious diseases.* The right to
treatment calls for creation of systems that deliver urgent medical care and the provision of
disaster relief and humanitarian assistance in emergency situations.?*

In the wake of the COVID-19 pandemic, the World Health Organisation was at the fo-
refront of developing and disseminating measures aimed at containing and controlling the
spread of COVID-19. In Kenya, containment measures included the closure of all schools
and institutions of higher learning, the closure of churches, mosques and places of worship,
closure of restaurants, bars, night clubs and places of entertainment, a nation-wide curfew
that was revised over a series of months from the onset of the first confirmed case in March
2020 until the time of writing this article in November 2020, mandatory social distancing in
public places, banning of social gatherings exceeding 15 people, banning of weddings (later
revised to ceremonies accommodating not more than 100 people), lockdowns of towns that
were considered epicenters of the disease, mandatory wearing of masks in public places,
mandatory installation of hand-washing stations in public areas and business premises,
work-from-home directives for all activities that were not officially gazette as essential ser-
vices.

B. GOVERNANCE STRUCTURES & THE RIGHT TO HEALTH IN KENYA

The provision of health care services and realization of the Right to Health cannot be entire-
ly divorced or separated from the governance structures in place within a given jurisdiction.
This is because governments have the unique responsibility to promote public health. In ad-
dition, the legal authority and resources to implement health-related policy, pass laws and
regulate delivery of healthcare services is vested in the government.?® As such, good gover-
nance in this context requires directing health system resources, performance and stakehol-
der participation toward the goals of saving lives, and doing so in was that are open, trans-
parent, accountable, equitable and responsive to the needs of the people.?

The Republic of Kenya is a Unitary States, divided into 47 Counties on the basis of de-
volved government as established under the Constitution.?’” Devolution is one of the natio-
nal values and principles of governance? and is defined as the distribution of state func-
tions and powers between the three arms of government.?® Devolution may also be defines

23 Ibid.
24 [bid.
25 R. Goldsteen, Op Cit at p. 74.

26 Mulaki, A. & S. Muchiri. Kenya Health System Assessment. Palladium, Health Policy Plus. Wa-
shington DC. 2019 At p. 15.

27 Art. 1(3) & (4); Art. 6(1) & (2); Art. 10; Chapter 11 and Schedules 1 & 4 — Constitution of Kenya,
2010.

28 Ibid, Art. 10.

29 Friedrich Ebert Stiftung. Devolution System Made Simple. A Popular Version of County Gover-
nance System. Friedrich Ebert Stiftung. November, 2012.
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as a form of decentralization founded on the principle of subsidiarity, and aims at promo-
ting individual freedom and public participation in governance.3’ Devolution involves re-
structuring and re-organizing authority so that a system of co-responsibility between institu-
tions of governance is established across the various levels of government according to the
principle of subsidiarity.3!

Constitutionally, devolution has several objectives, including; promoting democratic
and accountable exercise of power;>? giving powers of self-governance to the people and
enhancing the participation of the people in the exercise of powers of the state and in ma-
king decisions affecting them;3* promoting the provision of proximate, easily accessible
services throughout Kenya3* and facilitating the decentralization of State organs, functions
and services.>

Government at the national and county levels are distinct and inter-dependent, and re-
quired to conduct their mutual relations on the basis of consultation and cooperation.3¢ The
County Governments in Kenya have two arms, being the Executive and Legislative arms.
The Judicial arm is a shared institution, with operations within the various established
counties. County governments established under the Constitution are based on democratic

principles and the separation of powers;?’

are expected to have reliable sources of revenue
to enable them to govern and deliver services effectively;*® and should have no more than
two thirds of the members of representative bodies in the county government being of the
same gender.’

The Legislature passed several pieces of legislation to guide the implementation of de-
volution. Including the Transition to Devolved Government Act,*® County Governments
Act,*! the Intergovernmental Relations Act,*? the Leadership & Integrity Act*® and the Pu-
blic Finance Management Act among** others. Generally, counties have a huge responsibi-

lity as far as service delivery is concerned, and as such are empowered by law to; discharge

30 Onesimus K. Murkomen. Devolution and the Health System in Kenya. USAID: Health Policy Pro-
ject.

31 Ibid.

32 Art. 174(a).

33 Art. 174(c).

34 Art. 174(f).

35 Art. 174(h).

36 The Constitution of Kenya, 2010. Art. 6(2).
37 Ibid, Art. 175 (a).
38 Ibid, Art. 175 (b).
39 Ibid, Art. 175 (c).
40 ActNo. 1 0f2012.
41 ActNo. 17 of 2012.
42 ActNo. 2 of 2012.
43 ActNo. 19 of 2012.
44 ActNo. 18 of 2012.
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4 and Private-Public Partnerships;*’ enter into

contracts;*® employ staff;** delegate any functions to its officers, decentralized units and

their functions;*establish agencies

other entities>® as well as to acquire, purchase and lease land’! Like the National Govern-
ment, the County Governments are permitted to; secure resources; have democratically
elected representatives and autonomous political authority; deliver services®> and make and
enforce legislation.>

C. LEGISLATIVE & POLICY FRAMEWORK GOVERNING HEALTH IN
KENYA

L. The Constitution of Kenya, 2010

The Constitution of Kenya remains the primary legislative instrument that establishes the
foundation for the Right to Health,>* as well as the parameters of shared responsibility and
cooperation between the national and county governments with regard to delivery of health-
care services in the country.” Constitutionally, the Bill of Rights applies to all law and
binds all State organs and persons in Kenya.’® Every person therefore, is entitled to enjoy
the rights and fundamental freedoms in the Bill of Rights to the greatest extent consistent
with the nature of the right or fundamental freedom.’’ In addition, the State and all its or-
gans are duty bound to observe, respect, protect, promote and fulfil the rights and funda-
mental freedoms in the Bill of Rights.?®

As set out earlier in this paper, the Right to Health is an interdependent right that re-
quires the realization of other antecedent rights. In Kenya, every person has the right to the
highest attainable standard of health, which includes the right to health care services, inclu-
ding reproductive health care;*° reasonable standards of sanitation;*° freedom from hunger

45 The County Governments Act, No. 17 of 2012. S. 6(1).
46 Ibid, S. 6(5).

47 1bid, S. 6(3).

48 1Ibid, S. 6(2)(a).

49 1Ibid, S. 5(9).

50 Ibid, S. 6(2)(c).

51 Ibid, S. 6(2)(b).

52 The County Governments Act, No. 17 of 2012. S. 116(1).
53 Ibid, S. 5(a).

54 Chapter Four — The Bill of Rights.

55 Art. 189-191.

56 Art.20(1).

57 Art.20(2).

58 Art.21(1).

59 Art.43(1)(a).

60 Art. 43(1)(b).
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and the right to adequate food of acceptable quality;®' clean and safe water in adequate
quantities;®? social security® and education.®* Further, no person is to be denied emergency
medical treatment.%> Further, the Constitution provides that every person has the right to
life,% and the right to a clean and healthy environment.%’

The State is required to put in place affirmative action programs designed to ensure that
minorities and marginalized groups have reasonable access to water, health services and in-
frastructure.%® The State is also bound to take legislative, policy and other measures inclu-
ding the setting of standards, to achieve the progressive realization of the right to health.®
In relation to distribution of functions pertaining to healthcare, the National Government is
tasked with health policy’® and capacity building and technical assistance to the counties.”!
The County Governments are tasked with county health services’? including; county health
facilities and pharmacies, ambulance services, promotion of primary health care, licensing
and control of undertakings that sell food to the public, veterinary services (excluding regu-
lation of the profession), cemeteries and the removal of refuse, managing refuse dumps and
disposal of solid waste.”®

II. The County Governments Act, No. 17 of 2012

The County Governments Act is one of several Acts passed by the National Assembly to
actualize devolved governance in Kenya. The Act provides for county governments’ po-
wers, functions and responsibilities to deliver services and for connected purposes. The Act
sets out the principles’* and objectives” of planning and development facilitation at the
county level. The Act also establishes the framework for integration of national and county
planning,’® providing that cooperation in planning is to be undertaken in the context of the

61 Art.43(1)(c).

62 Art. 43(1)(d).

63 Art. 43(1)(e).

64 Art. 43(1)(D).

65 Art.43(2).

66 Art. 26(1).

67 Art. 42,

68 Art. 56(e).

69 Art.21(2).

70 The Constitution of Kenya, 2010. Schedule 4, Part 1 S. 28.
71 1Ibid, Schedule 4, Part 1 S. 32.

72 1bid, Schedule 4, Part 2.

73 Ibid, Schedule 4, Part 2 S. 2(2)(a)—(g).
74 S.102(a)-(i).

75 S.103(a)-(j)-

76 S.106.
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law governing inter-governmental relations.”’ Further, county plans must be based on the
functions of the county governments as specified in the Fourth Schedule to the Constitution
and on relevant national policies,”® and must take cognizance of the financial viability of
development programs’ and provide for citizen participation.’

II. The Health Act, No. 21 of 2017

This Act establishes a unified health system, to coordinate the inter-relationship between
the national government and county government health systems, to provide for the regula-
tion of health care service and health care service providers, health products and health
technologies and for connected purposes. The Act establishes the various administrative
structures and their respective functions at both the National and County levels.

As far as responsibility is concerned, the State is tasked with; developing law and poli-
cy;3! prioritizing adequate investment in research;3? ensuring realization of health related
rights and interests of vulnerable groups®? and ensuring provision of health care at all levels
of the health care system.* The Ministry of Health of the National Government has 26 core
functions under the Act, including developing health policies, laws, and administrative pro-
cedures and programs;® ensuring implementation of rights to health specified in the Bill of
Rights;% consultation and collaboration with stakeholders;®’ offering technical support in
strengthening the health system® and coordinating the development of standards for quality
health care service delivery.%’

County Governments are responsible for; implementing the national health policy;°
service delivery;®! coordinating health services to ensure complementary inputs, avoid du-
plication and provide cross-referral where necessary to and from institutions in other coun-
ties;”? facilitating registration, licensing and accreditation of providers and health facili-

77 S.106(1).
78 S.106(2).
79 S.106(3).
80 S.106(4).
81 S.4(a).

82 S.4(b).

83 S.4(c).

84 S.4(d).

85 S.15(1)(a).
86 S.15(1)(c).
87 S.15(1)(d).
88 S.15(1)(e).
89 S.15(1)(m).
90 S.20(a).
91 S.20(b).
92 S.20(c).
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ties;”3 designation of count referral hospitals;** developing and implementing such policies
as may be necessary to guarantee the staffing of the public health service® as well as procu-
ring and managing health services,”® amongst several other functions.”’

The Act establishes a County Executive Department responsible for health which shall
in all matters be answerable to the Governor and the County Assembly®® as well as the of-
fice of the County Director of Health, who shall be a technical advisor on all matters of
health in the County;* be the technical advisor to the County Health Executive Committee
member and the Governor!?’ and among other tasks,'%! supervise all health services within
the county.'?

The rights of healthcare providers shall include the right not to be unfairly discrimina-
ted against on account of any of the grounds set out in the Constitution,'? the right to a safe
working environment!® and the right to apply for and accept salaried posts in the public
service or the private sector.! Healthcare providers are duty bound to; provide health care,
conscientiously and to the best of their knowledge and skill;'% provide emergency medical
treatment'%’ and to inform users of the health system, of their health status in a manner
commensurate with the user’s understanding.!%® The Act also sets out various duties which
users of the health system are expected to fulfil.!®”

In addition to rights, duties and obligations, the Act requires the respective levels of go-
vernment and other agencies to collaborate, consult and enter into agreements for the better
carrying out of the provisions of the Act.!'0 Specifically, there are seven core fields in
which collaboration, consultation and cooperation in this regard is required. These are;

93 S.20(d).
94 S.20(e).
95 S.20().
96 S.20(g).
97 S.20(h)-(p).
98 S.19(1).
99 S.19(2).
100 S. 19(5)(b).
101 S. 19(5)(d)-(g).
102 S. 19(5)(c).
103 S. 12(1)(a).
104 S. 12(1)(b).
105 S. 12(1)(d).
106 S. 12(2)(a).
107 S. 12(2)(b).
108 S. 12(2)(c).
109 S. 13(a)-(D).
110 S. 106(1).
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2 issues of animal

health;'!3 professional education and training; public education;!'# financing of health ser-
1s

health workers’ welfare;!!! health aspects of environmental protection;!!
vices;'"> and bio-medical services.!'® In addition, private and public health services are re-
quired to complement each other in the provision of comprehensive and accessible health

care to people!!”

IV. Kenya Health Policy 2014-2030

The Kenya Health Policy (hereafter referred to as the Policy), was developed through a par-
ticipatory process that brought together major stakeholders in the health sector including
the government and its agencies, clients, county governments, multilateral and bilateral de-
velopment partners as well as various implementing partners including faith-based organi-
zations, the private sector and civil society.!!® The policy forms the fundamental framework
for managing the devolution of the healthcare sector, through and beyond the transition per-
iod. In addition to focusing on the realization of the right to health and contributing to the
economic development of Kenya as envisioned in Vision 20230, the policy provides for the
strengthening of the necessary national, county and intergovernmental mechanisms and fra-
meworks within which health is to be managed as a devolved function.

The key objectives of the policy include; elimination of communicable conditions and
diseases; halting and reversing the rising burden of non-communicable conditions; reducing
the burden of violence and injuries; providing essential healthcare; minimizing exposure of
health risk factors and strengthening collaboration with private and other health-related sec-
tors.!'® The goal of the Policy is the attainment of the highest standard of health in a manner
responsive to the needs of the Kenyan population. As such, the Policy defines priority re-
forms as well as flagship projects and programs including the restructuring of leadership
and governance in the sector, improving procurement and increasing availability essential
health products and technologies.!?® Closely connected projects also include digitization of
records and health information system, acceleration of the process of equipping of health
facilities, human resource development and initiating mechanisms towards universal health
coverage.!?!

111
112
113
114
115

108(a).

108(b).

108(c).

108(d).

. 108(e).

116 S. 108(f).

117 S.88(2).

118 Foreword to the Kenya Health Policy 2014-2030.
119 Kenya Health Policy (2014-2030) at p. 4.
120 Ibid, atp. 5.

121 Ibid.

v nnnn
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Challenges of devolved health care in Kenya

The Policy formulates specific principles and orientations to facilitate the development
of comprehensive health investments, health plans and service provision within the devol-
ved healthcare system. In addition to those set out in Art. 10 and 232 of the Constitution,
the health sector specifically adopts the principles of public participation, efficiency in ap-
plication of health technologies and mutual consultation and cooperation between the natio-
nal and county governments and among county governments as its guiding principles.'??

The policy orientations are listed as health financing; leadership; health products and
technologies; health information; health workforce; service delivery systems; health infra-
structure and research and development.!?3 It is these orientations that constitute the poli-
cy’s key action areas and define the health sector’s intent as far as making investments that
will facilitate attainment of the policy objectives. Effectiveness is to be measured in terms
of improvement in health outputs, access to healthcare, quality of healthcare and demand
for healthcare. It is worth noting that the policy objectives and orientations are not mutually
exclusive and are to be addressed from a collaborative viewpoint.

D. SITUATIONAL ANALYSIS OF MAJOR CHALLENGES IN KENYA’S
HEALTH SECTOR

The health sector was the largest service sector to be devolved under the new governance
structure set out in the Constitution of 2010. The rationale for this was to enable the county
governments to design models and interventions that were innovative and best suited to the
unique health needs of their regions, create platforms for citizen engagement in decision
making and to enable county governments make independent and timely decisions pertai-
ning to resource mobilization and management in their respective jurisdictions.'?*

This paper analyses the major challenges affecting Kenya’s health sector based on five
focus areas namely; governance, financing, human resource & service delivery, medical

supplies and realization of the Right to Health.

1. Governance

Governance is a significant component in the realization of the Right to health and within
the context of the performance of the health system. The principles of governance enshri-
ned in the Constitution have helped to define the processes for management of public re-
sources, the establishment of institutions required to improve governance, the hierarchy and

122 Kenya Health Policy (2014-2030) at p. 5.
123 Ibid, at p. 26.

124 Leah Kimathi. Challenges of the Devolved Health Sector in Kenya: Teething Problems or Syste-
mic Contradictions? Council for the Development of Social Science Research in Africa. Africa
Development, Volume XLII, No. 1,2017. At p.57.
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frameworks that secure accountability of public officials and the mechanisms that facilitate
development and implementation of law and policy.!?

After promulgation of the new Constitution in 2010, it was envisaged that the transition
from centrally managed services to devolved management of the same would be a gradual
one. This would ideally, have given time for the establishment of the necessary institutions
and capacities at county level. Unfortunately, devolution happened overnight, occasioned
by the county governments’ desire to consolidate power.!?® The resultant effect was incon-
sistency in implementation of law and policy across the various counties, poor staffing, ab-
sent or poor coordination between the two levels of government and inefficient manage-
ment and resource distribution.!?”

The leadership structures at the Ministry of health, which is a national institution, has
changed constantly over relatively short timeframe, leading to serious challenges as far as
accountability, communication and coordination with relevant stakeholders is concerned.!?®
The situation trickles down to the counties, whose leadership structures are designed to mir-
ror those that are established at national level. Due to the absence of clear functional and
uniform management structures to support the delivery of services, county governments al-
so continue to suffer challenges similar to those manifesting at the national level.'?® This
has also led to confusion regarding the roles of the county and national ministry of
health,'3? and lack of capacity among county actors to effectively manage the health sec-
tor.3! Tt is also noted that despite the obvious lack of management capacity in the health
sector at the county level, targeted capacity building plans have not been put in place by the
national Ministry of Health.!3?

In addition to the problems associated with the rushed implementation of health by the
county governments, another governance issue that is prominent in the health sector as far
as governance is concerned is that of delays and tension in setting up county health frame-
works. This particular challenge has been associated with high level political lobbying and
canvassing in the appointment of key senior health officials.!3? Closely connected to this is
the clash between vertical programs, occasioned by the reluctance of external donors who
are funding programs organized on a vertical basis being reluctant to use devolved struc-

125 Mulaki & Muchiri, Op cit. at p. 15.

126 L. Kimathi. Challenges of the Devolved Health Sector in Kenya. Ibid, at p. 64.
127 Ibid.

128 Mulaki & Muchiri, Op cit. atp. 17.

129 Ibid, atp. 18.

130 KEMRI & Wellcome Trust. Early Experiences and Effects of health Sector Devolution in Kenya.
Policy Brief, Feb 2018.

131 KEMRI & Wellcome Trust, Ibid.
132 Mulaki & Muchiri, Op cit. at p.23.
133 Ibid.
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tures. This creates the potential for conflict and overlaps between existing vertical health
programs and the emerging devolved structures.!3*

The absence of a standard directive or strategy on health management organization at
the county level, the lack of a collaborative framework to facilitate coordination, coopera-
tion and accountability continues to plague the governance of the health sector. Essentially,
it makes it even more difficult to focus attention to health priorities.'??

Regulation of the sector continues to present challenges primarily occasioned by an
otherwise uncoordinated approach in the introduction of new laws and policies to guide the
various aspects of the healthcare system in Kenya.!3¢ Regulatory bodies in the sector are
numerous, and tend to perform roles that can otherwise be carried out by a single regulatory
body. As such, even though the bodies are tasked with improving and ensuring compliance
with established standards and requirements, enforcement remains weak, with wanton vio-
lation of regulations and punitive measures that are otherwise insufficient in deterring vio-

137

lation of laws and regulations.'”’ Other problems associated with regulator shortcomings

include mushrooming unregistered health facilities, increased and unchecked medical mal-

practice cases, corruption and partial enforcement of existing regulations.!33

II. Health Financing & Resource Mobilisation

Funding for the health sector in Kenya is sourced from three major sources being, the pu-
blic sector, private consumers and donor agencies. Consumers remain the largest contribu-
tors at 35.9 %, followed by the Government and donors at approximately 30 % each.!3% At
County level, the allocation to health stands at less than 5 % of the budget. This a rather
dismal performance, especially considering that this paltry amount goes into remuneration
of personnel, the purchase of equipment and infrastructure, as well as purchase of drugs.
Naturally, the funds are woefully inadequate, and the impact is felt across the entire chain
of healthcare delivery.'4?

The Health Policy observes the fairly consistent approach adopted in government ex-
penditure on health as a percentage of total government expenditure. This is noted as ran-
ging between 6—8 % of total expenditure. It is also noted that funding of the health sector
continues to flow from sources within the private sector including out-of-pocket spending
by households, and an increase in donor resources. Donor contribution to the sector has

134 L. Kimathi, Op cit. at p. 65.

135 Mulaki & Muchiri, Op cit. at p. 23.

136 The Kenya Health Policy (2014-2030) at p. 20.
137 Mulaki & Muchiri, Op cit. at p. 20-21.

138 Ibid, atp 21.

139 L. Kimathi, Op cit. at p. 60.

140 Ibid, atp. 61.
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more than doubled to stand at about 35 %.'4! It is worth noting that Kenya is a signatory to
the Abuja Declaration, which mandates African countries to commit to an investment of at
least 14 % of the national budget on health.

Efforts to develop health financing strategies to guide resource rationalization and mo-
bilization have been adopted at the national level as part of the reform initiatives targeting
the health sector.'*? The passing of the new Constitution also saw the government introduce
a new financing system for the health sector aimed at supplementing county allocations and
user fees. This system, carried out through the Health Sector Services Fund (HSSF) ope-
rates as a revolving fund that provides direct cash transfers to primary health care facilities
including dispensaries and health centers.'* Funding amounts are minimal and their disbur-
sement inconsistent, and apart from a lack of clarity concerning the roles of the national and
county governments in the management of HSSF funds, there is a general lack of alignment
in planning, budgeting and financial management.'**

Kenya continues to be bogged down by huge debts. This has had a direct impact on the
health sector. Revenues remain the largest single source of government funds. With expen-
ditures exceeding income, the net result has been reduced focus on mobilizing resources or
otherwise funding the health sector. At the county level, resource mobilization and funding
is a preserve of the individual county government, which has the liberty to concentrate re-
sources on priority areas unique to it.

Lopsided financing continues to present long terms sustainability problems and hinders
coordinated planning in the sector across both levels of government. Naturally, equity in
distribution and delivery of healthcare services is directly affected by the shortcomings
connected to financing of the health sector, even as health spending by private consumers if
health services continues to skyrocket.!#?

III. Human Resource & Delivery of Health Services

Service delivery is defined by the World Health Organization as how inputs and services
are organized and managed to ensure access, quality, safety, and continuity of care across
health conditions, different locations and over time. In Kenya, health services are delivered
both by public and private sector actors, with the responsibility for delivery of health ser-
vices resting squarely on the County Governments as set out in earlier sections of this pa-
per.

141 Kenya Health Policy (2014-2030), at p. 12—13.
142 Ibid, at p. 20.

143 L. Kimathi, Op cit. atp. 61.

144 KEMRI & Wellcome Trust, Op cit.

145 Timothy Okech. Devolution of Public Health Care Services in Kenya and its Implication on Uni-
versal Health Coverage. IOSR Journal of Pharmacy, Vol 17, Issue 5 Version 1, May 2017. At p.
9.
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Health care delivery in Kenya is designed to be delivered across six levels. Level 1
comprises Community Health Services (collections of household units staffed by volunteer
community health workers); Level 2 — Dispensaries offering primary healthcare services;
Level 3- Health Centers offering primary healthcare services including maternity care and
nursing homes; Level 4 — Primary Referral Facilities offering referral and curative facili-
ties; Level 5 — Secondary Referral Facilities offering referral and curative facilities; and Le-
vel 6 — Tertiary Referral Facilities offering specialized care and training.'4¢

Distribution of health facilities across Kenya reveals significant regional disparities in
terms of availability of hospitals (level 4-6), health centers and dispensaries (level 2&3).'47
Even though strategies have been put in place by the national government for innovative
service delivery, application remains limited to only a few areas and programs.'*®

As far as human Resource is concerned, the Health Policy requires an adequate, pro-
ductive and equitably distributed workforce in the health sector to exist in order for health-
care delivery to be effective. It is therefore impossible to fully assess service delivery in the
health sector without examining underlying factors connected to human resource (defined
by the Health Policy as the stock of all people engaged in actions whose primary intent is to
enhance health).'#

Several issues mar the human resource component of healthcare delivery in Kenya. In-
deed, the Health Policy takes notes of the fact that unionization of health workers and re-
current industrial action present new demands and challenges to the sector.!>? The failure to
apply appropriate strategies, standards and norms to deploy health personnel has resulted in
regions perceived as having high socio-economic development being favoured over those
that considered marginalized and hard-to-reach. Urban areas therefore tend to have higher
proportions of staff at the expense of rural and remote areas.'>!

In 2015 alone, there were more than 15 reported strikes by doctors and other medical
personnel, who among other causes, cited understaffing as a primary contributor to indus-
trial action. The lack of adequate personnel in the counties remains a major factor influen-
cing unrest among health workers.'3? Brain drain also plays a major role in the prevailing
understaffing of health facilities in the country, with between 3040 % of doctors who gra-
duate annually migrating to other jurisdictions offering more favourable employment envi-

ronments. >3

146 Kenya Health Policy (2014-2030) at p. 6.
147 Ibid, atp. 15.

148 Ibid, at p. 20.

149 Kenya Health Policy (2014-2030) at. P. 14.
150 Ibid,atp. 17.

151 Ibid, at p. 14.

152 L.Kimathi, Op cit. at p. 59.

153 Ibid.
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Other challenges associated with human resource in the health sector include the ab-
sence of structures determining health personnel requirements, absence of funds to recruit
health workers, high levels of corruption at the counties in relation to employment pro-
cesses, fears of job security, particularly at the commencement of devolved governance
operations where clarity over Human Resource functions was absent, delayed payment of
salaries due to poor coordination and uncertainty of national and county government roles
in the transition to devolved governance. Further, lack of clarity concerning career progres-
sion, inter-county transfers, salary payments and political interference in staff deployment

and recruitment remain rife.!5*

IV. Medical Supplies & Equipment

Access to medical products and technologies that are of a high-quality and cost-effective is
a necessary ingredient for a well-functioning health system. Ensuring access to essential
medicines in Kenya remains a challenge, with shortage of essential medicines and waste of
resources on drugs that are of an otherwise low quality remains prevalent. Naturally, this
translates into a severely compromised health care system.

Whereas the National Health Policy calls for the establishment of an effective procure-
ment and supply system that leverages public and private investments in order to improve
access to health services, the unfortunate truth is that most counties do not have clear pro-
curement structures in place for the purchase and acquisition of medical supplies and equip-
ment.'>* This is further exacerbated by the insistence of county governments on autonomy,
which means that they are unable to collectively take advantage of and benefit from econo-
mies of scale. The fragmented procurement exercises only serve to increase costs and create
room for corrupt practices.'>®

At the county level, heavy political influence in the procurement of medical supplies
and equipment is quite common.'” The fact that there have been major disagreements
concerning counties sourcing medical supplies from the Kenya Medical Supplies Agen-
cy(KEMSA) has only served to widen the existing avenues of corruption, amplify misma-
nagement and pilfering of public funds and perhaps of all, ensured the perpetual scarcity of
drugs at health facilities.!>® Effective monitoring is necessary if the unscrupulous outsour-
cing of medical supplies and equipment at the counties is to be curbed with finality.

154 KEMRI & Wellcome Trust, Op Cit.
155 L. Kimathi, Op cit. at p. 65.

156 Ibid.

157 KEMRIi & Wellcome Trust, Op cit.
158 L. Kimathi, Op cit. at p 62.
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V. Realisation of the Right to Health

Even though the legal framework securing the realization of the Right to Health in Kenya is
quite robust, several challenges continue to hinder the realization of this right. These have
been clearly elucidated in the preceding sections. Progressive realization as a challenge to
the full realization of the Right to Health in Kenya is worthy of discussion at this juncture.

In Kenya, the Constitution places an obligation and duty on the State to take legislative,
policy and other measures including the setting of standards, to achieve the progressive rea-
lization of the right to health.!>® Progressive realization takes cognizance of the fact that
complete realization of economic, social and cultural rights cannot be achieved in a short
period of time. That notwithstanding, progressive realization imposes obligations on States
to move as expeditiously and effectively as possible towards that goal. In that regard, any
measures that are deliberately retrogressive require careful consideration and need to be ful-
ly justified by making reference to the totality of rights provided for in the ICESCR and in
the context of the full use of the maximum available resources. '

As seen below, courts in Kenya have been called upon to determine issues pertaining to
the right to health, including within the context of progressive realization. Health is a So-
cio-Economic Right and the Constitution of Kenya makes such rights justiciable, with
courts increasingly addressing various elements connected to the Right to Health.!¢!

VI. Enforcing the Right to Health in Kenya: The Role of the Judiciary

In Kenya, every person has the right to institute court proceedings claiming that a right or
fundamental freedom in the Bill of Rights has been denied, violated or infringed, or is
threatened.'®> Such proceedings may be instituted by a person acting in their own inter-
est,'® a person acting on behalf of another person who cannot act in their own name,'%* a

1

person acting as a member of, or in in the interest of, a group or class of persons,' a per-

166

son acting in public interest'®® or an association acting in the interest of one or more of its

members.'®” As such, the High Court has jurisdiction to hear and determine applications for

159 Art.21(2).
160 Committee on Economic, Social and Cultural Rights (CESCR): General Comment No. 3, 1990.

161 Mapping the Constitutional Provisions on the Right to Health and Mechanisms for Implementa-
tion in Kenya. Kenya Legal & Ethical Issues Network on HIV and AIDS (KELIN) in the Regio-
nal Network for Equity in Health in East & Southern Africa (EQUINET) Study. December, 2018.

162 The Constitution of Kenya, 2010. Art. 22(1).
163 Ibid, Art. 22(2).

164 1Ibid, Art. 22(2)(a).

165 1Ibid, Art. 22(2)(b).

166 Ibid, Art. 22(2)(c).

167 Ibid, Art, 22(2)(d).
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redress of a denial, violation or infringement of, or threat to, a right or fundamental freedom
in the Bill of Rights.'%®

In applying a provision of the Bill of Rights, a court shall — develop the law to the
extent that it does not give effect to a right or fundamental freedom;'®® and adopt the inter-
pretation that most favors the enforcement of a right to fundamental freedom.!”® Courts are
also mandated, when interpreting the Bill of Rights, to promote the values that underlie an
open and democratic society based on human dignity, equality, equity and freedom;!”! and
the spirit, purport and objects of the Bill of Rights.!”> Where there is a claim by the State
that it does not have adequate resources to implement the right, the court shall be guided by
the principle that; it is the responsibility of the State to show that resources are not avai-
lable.!” Further, the court may not interfere with a decision by a State organ concerning the
allocation of available resources, solely on the basis that it would have reached a different
conclusion.!”* Kenyan Courts have over the years addressed themselves on various aspects
of the Right to Health based on various claims instituted by different claimants. What fol-
lows herein is an overview of what the Courts have rendered in that regard.

In the case of MA & Another v The Honorable Attorney General & 4 Others'”’ the peti-
tioners filed a suit against the respondents, who included the City Council of Nairobi, the
Minister for Medical Services and the Pumwani Maternal Hospital, for violation of various
constitutional rights following the detention of the petitioners at the Pumwani Maternity
Hospital following their inability to pay maternity fees. They were detained in deplorable
conditions until such time as their spouses and family were able to raise sufficient funds to
pay for their fees, following which they were discharged from the facility. The case raised
many issues including the right to health, the right to dignity, liberty and to free from cruel,
inhuman and degrading treatment as well as unlawful detention.

The Court ruled that the detention of the Petitioners by the 5™ Respondent (Pumwani
Maternity Hospital) was both arbitrary and unlawful, which act in a health care facility is a
violation of the constitutional and human rights standards under the Constitution, and inter-
national conventions and treaties that Kenya is party to. The Court also declared the
conduct of the 5™ Respondent against the Petitioners before and during their detention
constituted an infringement of the Petitioners’ fundamental rights; specifically, the right to
equality and freedom from discrimination;'’® the inherent dignity and the right to have that

168 Ibid, Art. 23(1).

169 Constitution of Kenya, 2010. Art. 20(3)(a).
170 Ibid, Art. 20(3)(b).

171 Ibid, Art. 20(4)(a).

172 1bid, Art. 20(4)(b).

173 1Ibid, Art. 20(5)(a).

174 1bid, Art. 20(5)(c).

175 Petition 562 of 2012, [2016] eKLR.

176 The Constitution of Kenya, 2010. Art. 27(4).
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dignity respected and protected;!”’ the right to freedom and security of the person;!”® the
right to freedom of movement and residence;'” the right to economic and social rights in-
cluding the right to the highest attainable standard of health, the right not be denied emer-
gency medical treatments and the provision of appropriate social security to persons who
are unable to support themselves and their dependents;'® the protection of the family unit
by the State!®! and the right of every child to be protected from abuse, neglect...all forms of
violence, inhuman treatment and punishment.!#?

In addition to awarding damages to the tune of about 15000USD and 5000USD to the
respective Petitioners, the Court declared that the Kenyan Government must take the neces-
sary steps to protect all patients from arbitrary detention in health care facilities, including
enacting laws and policies and taking affirmative steps to prevent future violations. The Ci-
ty Council of Nairobi, the Minister for Medical Services and Pumwani Maternity Hospital,
(315t Respondents) were also directed by the Court to develop clear guidelines and proce-
dure for implementing the waiver system in all public hospitals, and to take necessary ad-
ministrative, legislative, and policy measures to eradicate the practice of detaining patients
who cannot pay their medical bills.

In JOO V AG & 6 Others'83 the Petitioner filed a Constitutional petition in a bid to en-
force various rights. The Petitioner was a woman from a low-income background, who,
while in need of maternal health care visited Bungoma County Referral Hospital, in a
health facility that ought to provide free maternal health care following a Presidential direc-
tive issued on 1% June, 2013. In finding for the Petitioner and awarding damages to the tune
of approximately 25000USD, the Court made reference to the Constitution,'®* the ICES-
CR!%5 and the African Charter on Human and People’s Rights, '8¢ acknowledging that these
provisions speak to the right of health care, which encompasses proper treatment at hospital
and availability of necessary equipment, facilities and medication. The Court found that the
Petitioner received none of the above, and requiring the Petitioner and other poor women to
purchase basic necessities in a public facility where health care is anchored on the constitu-
tion and where a presidential directive was specific on the provision of free maternal care is
nothing short of violation of a basic right.

177 1Ibid, Art. 28.

178 The Constitution of Kenya, 2010. Art. 29(a-d, f).
179 1Ibid, Art. 39(1,3).

180 Ibid, Art. 43(1(a), 2,3).

181 Ibid, Art. 45(1).

182 Ibid, Art. 53(d).

183 Petition 5 0of 2014, [2018] eKLR.

184 Art. 43(1)(a).

185 Art. 12(1).

186 Art. 16.
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In relation to the right to dignity. and the right not to be treated or punished in a cruel,
inhuman or degrading manner, the Court ruled that the action of the nurses of the 5™ Re-
spondent denied, derogated and demeaned the Petitioners worth, thus infringing on her di-
gnity as a woman and as a member of the human race. The Court found the National and
County governments as not having devoted adequate resources to healthcare services, nor
put in place effective measures to implement, monitor and provide minimum acceptable
standards of healthcare, thus violating the Constitution and international instruments acce-
ded to by Kenya as a country.

The neglect the Petitioner suffered was found as having resulted from the National and
County governments failure to ensure healthcare services were affordable and of good qua-
lity. The failure to the governments to develop and/or implement policy guidelines on heal-
thcare denied the Petitioner her right to basic healthcare. The failure by the governments to
implement and/or monitor the standards of free maternal health care was what resulted in
the mistreatment of the Petitioner and the subsequent violation of her right to dignity.

The Court discussed progressive realization of the right to health in light of various in-
ternational instruments in Mathew Okwanda v Minister of Health & Medical Services & 3
Others'8” which was filed by an elderly petitioner suffering from diabetes mellitus and la-
cking the financial means to manage his illness due the cost of medical care. The Court em-
phasized the importance of socio-economic rights, as well as the need to address issues per-
taining to poverty, ignorance, unemployment and disease, as failure to do so would result in
an undermining of the Constitution. The Luco Njagi & 21 Others v The Ministry of Health,
Kenyatta National Hospital and the National Hospital Insurance Fund,'®® the Petitioners
sought mandatory orders to compel the Ministry of Health to meet the cost of medical dia-
lysis or to subsidies the cost of medical dialysis at private facilities named in the petition, at
the rate at which the petitioners would have accessed treatment at the Kenyatta National
Hospital. The 3" Respondent does not offer covers for the petitioners’ condition.

The Court made reference to the South African case of Soobramoney v Minister of
Health Kwa Zulu Natal 1997 (12) BCLR 1696 where it stated that

“...A court will be slow to interfere with rational decisions taken in good faith by the
political organs and medical authorities whose responsibility it is to deal with such
matters. [30] Although the problem of scarce resources is particularly acute in South
Africa this is not a peculiarly South African problem. It is a problem which hospital
administrators and doctors have had to confront in other parts of the world, and in
which they have had to take similar decisions. In his judgment in this case Com-
brinck J refers to decisions of the English courts in which it has been held to be unde-
sirable for a court to make an order as to how scarce medical resources should be
applied, and to the danger of making any order that the resources be used for a parti-

187 Petition 94 0of 2012, [2013] eKLR.
188 Petition 218 0of 2013, [2015] eKLR.
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cular patient, which might have the effect of denying those resources to other patients
to whom they might more advantageously be devoted.”

The Court opined that the sad and inescapable truth about our (Kenyan) circumstances is
that there are countless other people facing similarly dire medical situations which compete
with those of the petitioners. If the court were to order that those who need renal dialysis
should be treated at the State’s expense in private institutions, why not for those with equal-
ly serious illness for whom access to health care in public institutions is limited? It was
considered to be outside the Court’s province. Despite acknowledging the difficult and life-
threatening situation the petitioners were in, the Court found itself unable to find a violation
of the rights of the petitioner and therefore unable to issue any of the orders that they
sought.

It was the considered finding of the Court that they are not institutionally equipped to
make the wide-ranging factual and political enquiries necessary for determining what the
minimum-core standards should be, nor for deciding how public revenues should effective-
ly be spent, especially considering the many pressing demands on the public purse. The fi-
nal outcome was a finding that the measures taken by the Respondents to ensure access to
hemodialysis by the Petitioner were reasonable in the circumstances, resulting in a dismis-
sal of the suit with no order as to costs.

E. KEY RECOMMENDATIONS

Having identified discussed the various challenges affecting the health sector in Kenya, the
following measures are recommended. For Governance issues, it is recommended that the
Ministry of Health develop, in conjunction with stakeholders at national and county levels,
a county management model that will guarantee uniformity in management of the health
sector at the County level. In addition, it is necessary to implement targeted capacity buil-
ding with health service providers and actors in line with the principal legislation governing
the sector, including Civil Society Organisations and the general public. This would go a
long way in strengthening public participation and citizen engagement in decision-making
processes related to the health sector. It is also recommended that the national government
streamline regulatory functions in order to reduce duplicity and overlap in roles and func-
tions amongst the numerous regulatory bodies in existence. There should be clarity of roles
between national and county governments especially with regard to control of facilities,
management, budgets and funding.

With regard to financing and resource mobilization, it is recommended that County Go-
vernments be empowered on resource mobilization through collection of locally generated
revenues. In addition, targeted capacity building should be undertaken in order to streng-
then the ability of the County Governments to adequately plan, budget for and manage fi-
nances for the health sector. Innovative strategies for the harnessing of resources for the
health sector should be put in place, both for the national and the county governments. Al-
location of resources should be target-oriented and responsive to the individual health needs
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of different counties. The National Hospital Insurance Fund, being the national health insu-
rer, should undergo legislative and institutional reform to ensure that it plays its role ade-
quately.

Service delivery and human resource should also benefit from deliberate measures to
improve work conditions and health infrastructure. It is necessary for the two levels of go-
vernment to invest more in order to improve the overall delivery capacity of health facili-
ties. This calls for adequate budgetary allocation to ensure that scientifically appropriate
equipment and high quality medicines are sourced. Procurement procedures should also be
harmonized and made transparent, and where possible, avenues on ways to benefit from
economies of scale should be fully explored. With regard to human resource, there is need
to harmonise the relationship between private and public health service providers at both
levels of government. Further, there should be clarity of roles between the County Directo-
rate for Health, the Public Service Board and the Ministry of Health as far as training, trans-
fers, job security and career progression is concerned. Training of health care providers
should also be prioritized and undertaken as a matter of urgency within the counties. Em-
ployee retention should be prioritized, as should the creation of conducive work environ-
ments for health workers.

F. CONCLUSION AND WAY FORWARD

In conclusion, the evolution of health care governance in Kenya has made significant
strides forward, even though a lot needs to be addressed and adjusted to ensure that users of
health services benefit from and attain the highest possible standard of health as envisaged
in Constitution of Kenya and in the National Health Policy. Even though devolution is rela-
tively established, these areas remain clouded with uncertainty and continue to experience
teething problems, a scenario which would definitely benefit from additional research.
Areas for further research include County Procurement Processes, Labour Relations as well
as Leadership & Management frameworks at the county level.
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