Chapter 4 Interstate Assistance in International Practice - Filling
the United Nations Charter with Life

The previous chapter has shown that the UN Charter establishes a reg-
ulatory regime for assistance in cases where the UN has taken action,
which is dependent on political agreement among the international com-
munity represented by the members of the Security Council. The rules
governing assistance without involvement of the United Nations remained
underdeveloped in the Charter. This chapter seeks to determine if, and
if so, how international practice fills with life the Charter’s rudimentary
regime on interstate assistance.

In a first step, the role of international practice in the identification of
(the scope of) the regulatory regime governing interstate assistance will be
briefly sketched (I). The core of the chapter will then survey international
practice since the Charter’s genesis relating to the provision of interstate
assistance to a use of force (II).

I. Methodological approach

International practice is relevant for the regulatory framework of interstate
assistance in two ways.

The following survey primarily aims to elucidate the legal framework
governing interstate assistance as inchoately postulated by the UN Charter.
At its core, this renders the present analysis an operation of treaty interpret-
ation. Accordingly, it is crucial to recall the place of international practice in
the methodology of treaty interpretation.

The rules of treaty interpretation are codified in Articles 31 and 32 VCLT,
and are well accepted as customary international law.!! Those rules also
apply to constituent instruments of an international organization, such as

1 Draft conclusions on subsequent agreements and subsequent practice in relation to
the interpretation of treaties, A/73/10 (2018) para 51 [Subsequent practice Conclusion],
Conclusion 2 para 1.
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the Charter of the United Nations.? ‘Subsequent practice’ and ‘subsequent
agreements’ are allotted a dual role in the ‘single combined operation of
treaty interpretation’.> The ILC, whose approach forms the basis for the
present analysis, distinguishes between three forms of subsequent practice:

1. “subsequent agreement between the parties regarding the interpretation
of the treaty or the application of its provisions”

2. “subsequent practice consisting of conduct in the application of the treaty
which establishes the agreement of the parties regarding its interpreta-
tion”, and

3. any “subsequent practice in the application of the treaty”.*

The latter (3) constitutes a supplementary means while the former two
(1 and 2) are authentic means of interpretation.” The former two may be
used to determine the meaning of the norms. The function of the latter in
determining the meaning of a norm is limited to cases where the authentic
interpretation leads to ambiguous, obscure, or manifestly absurd or unreas-
onable results. Notably, in any event, the practice may be used to confirm
the meaning resulting from authentic interpretation.® It may also serve as
an indicator for trends in interpretation.

With respect to rules that do not require the involvement of the United
Nations, the other means of interpretation allowed only for limited conclu-
sions, not going beyond ‘indicatory guidelines’.” Accordingly, international
practice has a decisive role in the “interactive process” of interpretation of
the regulatory system governing interstate assistance.’

As the goal is to determine rather than to confirm the scope of the
rules governing interstate assistance, it is crucial to determine whether the

2 Subsequent practice Conclusion 12; Draft conclusions on subsequent agreements and
subsequent practice in relation to the interpretation of treaties, with commentaries
A/73/10 (2018) para 52 [Subsequent practice Commentary] Conclusion 12, 94 para 7.

3 Subsequent practice Conclusion 2 para 5; Malgosia Fitzmaurice, 'Subsequent Agree-
ment and Subsequent Practice, 22(1) IntICLRev (2020) 17.

4 Note that such practice need not be “regarding the interpretation of the treaty” and

does not require the agreement of all the parties. Subsequent practice Commentary,

Conclusion 4, 33 para 23-24.

Subsequent practice Conclusion 3.

Subsequent practice Commentary, Conclusion 7, 56 para 15.

See Chapter 3.

Cf in a similar manner on the weight of international practice Claus Krefi, Gewaltver-

bot und Selbstverteidigung nach der Satzung der Vereinten Nationen bei staatlicher

Verwicklung in Gewaltakte Privater (1995) 36-40.

[c=BN B NNV |
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I Methodological approach

surveyed international practice qualifies as “subsequent agreement between
the parties regarding the interpretation of the treaty or the application of
its provisions” or “practice in the application of the treaty which establishes
agreement of the parties regarding its interpretation.” This will allow for
robust conclusions on the lex lata.

According to the ILC, this requires first that the respective practice is
“in the application” of, and in regard to, “the interpretation” of the treaty.’
As such, the practice must be sufficiently linked to the clarification of
the meaning of the treaty, either explicitly or implicitly!® This may be
demonstrated by a reference to the treaty.!! Crucially, the practice must be
motivated by the treaty obligation and not by other considerations.”? For
example, “voluntary practice” does not apply or interpret the treaty. The
State must seek to state its legal position and believe in its obligatory nature.
Further, the respective practice must intend to interpret, not amend or
modify, the treaty.3

Second, the practice must allow for the conclusion that an agreement
between the parties of the treaty has been established. There are two ways
to infer this. An agreement of the parties can be identified as such. This is
typically a deliberate common act or undertaking by which parties “reach”
an agreement (‘subsequent agreement’). It need not necessarily be legally
binding.!* Alternatively, several separate acts viewed in combination may
demonstrate a common position and understanding of the parties as to the
meaning of the terms (‘subsequent practice’).”” In this case, joint conduct
by the parties is not necessarily required. It suffices that all other relevant

9 See on the terminological nuances and differences with respect to “application”
and “interpretation” of the treaty: Subsequent practice Commentary, Conclusion 6,
43-44, para 3-6.

10 Subsequent practice Commentary, Conclusion 4, 30-31 para 13-14, 32, para 20; Com-
mentary Conclusion 5, 37 para 2 n 147.

11 Subsequent practice Commentary, Conclusion 4, 31 para 14.

12 Ibid Conclusion 6, 43-45 para 1-9, 18.

13 Subsequent practice Conclusion 7 para 3; Commentary Conclusion 7, 58 para 21. See
also in context of the UN Charter Tom Ruys, Armed Attack” and Article 51 of the
UN Charter: Evolutions in Customary Law and Practice (2010) 19-29; Paulina Starski,
‘Silence within the process of normative change and evolution of the prohibition on
the use of force: normative volatility and legislative responsibility}, 4(1) JUFIL (2017);
Raphaél van Steenberghe, 'State practice and the evolution of the law of self-defence:
clarifying the methodological debate; 2(1) JUFIL (2015) 93.

14 Subsequent practice Conclusion 10; Commentary, Conclusion 10, 78 para 10.

15 Subsequent practice Commentary, Conclusion 4, 30 para 9, 10.
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forms of conduct by the parties are parallel.’® This presupposes that the
parties are mutually aware of other States’ understanding and accept the in-
terpretation contained therein, although it may sometimes also be sufficient
that the parties reach the same understanding individually.” Not every
difference can be understood as disagreement over the interpretation, how-
ever. It may also reflect a certain scope for the exercise of discretion in its
application.!® Agreement presupposes, in principle, a common understand-
ing by all parties. It is, however, not necessary that all parties engage in
a particular practice to constitute agreement.!® Agreement may also follow
from States’ silence.

The interpretative weight of the respective subsequent practice depends
particularly on its clarity, specificity in relation to the treaty, and whether
and how it is repeated.?’ The test is often summarized under the formula
“concordant, common, and consistent”.?! The time when the practice oc-
curred, as well as the practice’s consistency, breadth, and nature,? likewise
determines the interpretative weight.?

In addition, international practice relating to interstate assistance may
lead to the development of rules governing interstate assistance under cus-
tomary international law. In order to determine the existence and content
of a rule of customary international law, it is necessary to ascertain whether
there is a general practice that is accepted as law (opinio iuris).* Pertinent
practice consists of the conduct of States, which may take a wide range of
forms.?> It must be general in the sense that it is sufficiently widespread,

16 Ibid Conclusion 6, 50 para 23.

17 1Ibid Conclusion 10, 75, para 1, 77 para 8.

18 Ibid Conclusion 10, 76 para 4.

19 Subsequent practice Conclusion 10 para 2; Commentary 10, 79 para 12.

20 Subsequent practice Conclusion 9.

21 Subsequent practice Commentary, Conclusion 9, 73, para 10-11.

22 For example, statements before international fora such as the UNGA or UNSC as
well as official letters to such institutions typically have more weight than media
statements. See also van Steenberghe, JUFIL (2015) 87 note 31.

23 Subsequent practice Commentary, Conclusion 9, 71 para 2, 74 para 12.

24 Article 38 ICJ-Statute, 33 UNTS 933. Draft conclusions on the identification of
customary international law with commentaries, A/73/10 (2018) para 65-66 [CIL
Conclusion/CIL Commentary] Conclusion 2, 124.

25 For an overview see CIL Commentary Conclusions 5 and 6, 132-134.
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II. Assistance in international practice

representative, and consistent.?® Crucially, the practice must be undertaken
with a sense of legal right or obligation.?”

The fact that the practice may also be undertaken with the intention to
comply with the UN Charter does not necessarily preclude the inference
of the existence of a rule of customary international law.?® States may feel
bound by both a conventional and a customary provision.?

On that note, given that the conditions for the evolution of customary
and conventional law through international practice run widely in paral-
lel, the scope of the rules under customary and conventional law will also
be similar. This does not mean, however, that the customary rule can be
equated in its entirety. For example, the reporting obligation under Article
51 UNC or the primacy clause under Article 103 UNC are limited to the
conventional obligations only.®! Given the quasi-universal ratification of the
Charter, the distinction has however only limited practical relevance.*

I1. Assistance in international practice

The above-sketched methodological approach requires the assessment of
several sources of international practice.

Section A is dedicated to what are called here ‘abstract statements’ on
international law by international actors. While the focus lies on pertinent
UN General Assembly Resolutions, the International Law Commission’s
work as well as a selection of abstract statements of law by States are part
of the analysis, too. Section B examines assistance in treaty practice beyond
the UN Charter from two angles: first treaties that prohibit assistance,
second treaties by which assistance is provided. Interstate assistance in
concrete conflict practice is then the subject of section C, while section

26 CIL Conclusion 8 para 1.

27 CIL Conclusion 9.

28 CIL Commentary Conclusion 9, 139, para 4.

29 Ciritical as for proof Richard R Baxter, 'Treaties and Custom, 129 RdC (1970) 27, 64,
73. But see van Steenberghe, JUFIL (2015) 88. CIL Commentary Conclusion 9, 139,
para 4.

30 van Steenberghe, JUFIL (2015) 91; Starski, JUFIL (2017) 19-20.

31 For details with respect to self-defense van Steenberghe, JUFIL (2015) 87-88.

32 It may be relevant in judicial proceedings. For example, in the Nicaragua case, the
Court’s jurisdiction was limited to rules of customary international law, Military and
Paramilitary Activities in und against Nicaragua (Nicaragua, USA), Merits, Judgment,
ICJ Rep 1986, 14 [Nicaragual.
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D concerns the International Court of Justice’s jurisprudence relating to
assistance. To further clarify the meaning of ‘assistance’, section E briefly
explores how States understand the Charter’s express references to permiss-
ible ‘assistance’ in the ius contra bellum context. As these sections concern
practice of interstate assistance governed by rules where the UN has not
taken measures, the final section F shifts the focus to practice in case
the UN has entered the stage, in view of prohibitions of assistance that
presuppose UN action.

In line with this book’s design, practice relating to general rules of
international law, and to assistance that is not provided to a use of force is
not part of the analysis.?

A. Assistance in abstract international practice

In various settings, relevant international actors make abstract statements
about international law, unrelated to a specific situation.>* Typically, such
practice benefits from a less politicized context and thus allows for more
robust conclusions about the understanding of international law. In fact,
while the outcome may not necessarily be legally binding, in particular
when discussed in the realm of the UN Sixth Committee as the primary
universal interstate forum for the consideration of legal questions, such
international practice as a matter of principle may be in any event ascribed
legal relevance.

At its core, this section embraces practice arising from or being expressed
within the practice of an international organization. In this context, the
1970 ‘Friendly Relations Declaration’ (2), the 1974 ‘Definition of Aggression’
(3) and the 1987 ‘Declaration on the Enhancement of the Effectiveness of
the Principle of Refraining from the Use of Force in International Relations’
(4) will be analyzed in detail.

The exact nature of each instrument will be assessed in detail below.
While it is clear however that none of those instruments is legally bind-
ing itself, this does not diminish their (legal) relevance for the present
purposes. Each instrument was drafted by the Sixth Committee. Each in-

33 See for an analysis of those norms Chapter 6 and with further references on relevant
State practice Andreas Felder, Die Beihilfe im Recht der vilkerrechtlichen Staaten-
verantwortlichkeit (2007); Helmut Philipp Aust, Complicity and the Law of State
Responsibility (2011).

34 Noted that this classification relates to the presentation of international practice only.
It does not mean to describe conclusively the legal value of such practice.
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strument set out to elucidate the principles under the UN Charter from
a specific angle. Each instrument allowed for all UN member States to
participate in and influence the process. Each instrument was adopted by
consensus. And last but not least, each instrument thus reflects a comprom-
ise which States could universally agree upon.

On that note, such instruments are widely understood even as authentic
interpretations of the Charter in form of a “subsequent agreement”.3> For
example, in the Nicaragua judgment, the ICJ viewed States’ “consent to the
text of such instruments” in any event to have the effect of a “’reiteration
or elucidation’ of the treaty commitment undertaken in the Charter®
Moreover, such instruments may assist in the determination of customary
international law, in particular to the extent that the respective rule is
couched in legal language, is viewed as declaratory of customary interna-
tional law, and has received a wide degree of (continuous) support.”

In addition, statements by States in the generation and development of
these instruments not only inform the understanding and intended effect
of the respective instrument upon which States agreed. As they arise from
the practice of an international organization, they may also count as sub-
sequent practice in relation to the UN Charter.®

Moreover, the International Law Commission’s work shall have its place
in this section. Two projects are of particular interest for interstate assis-
tance to a use of force. The 1949 Draft Declaration on the Rights and
Duties of States recognized a prohibition of assistance to a use of force (1).
In the course of its work on the Articles on the Responsibility of States
for Internationally Wrongful Acts, the ILC also commented on interstate
assistance to the use of force (5).

This section shall conclude with a selective overview of remarkable ab-
stract positions taken by States on the permissibility of interstate assistance
to a use of force (7).

There is other abstract international practice that may, at least indirectly,
inform the debate. For example, in the context of the ILC’s work on in-
ternational criminal law, questions of assistance were discussed as well.*

35 Subsequent Practice Commentary, Conclusion 12, 99 para 20.

36 Nicaragua, 100 para 188.

37 CIL Conclusion 12; Commentary, Conclusion 12, 147-149; Nicaragua, 99 para 188;
Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Rep 1996
[Nuclear Weapons], 226, 255 para 70.

38 Subsequent practice, Commentary, Conclusion 12, 97 para 15.

39 For example, the Draft Code of Offenses Against the Peace and Security of Mankind.
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Moreover, other UNGA resolutions that have reiterated and elucidated the
principle of non-use of force as well as the prohibition to use force might
deserve closer analysis.*? In view of the focus on interstate assistance to a
use of force, however, this practice will be left aside.

1) The ILC Draft Declaration on Rights and Duties of States (1949)

The adoption of the UN Charter not only institutionalized a new legal
world order and created an international organization to ensure interna-
tional peace and security. It had significant impact on the development
of international law.#! The Dumbarton Oaks draft, proposed by the USA,
USSR, UK, and China, stipulated principles according to which member
States should act.*? During the San Francisco conference, other States had
the opportunity to provide comments and to propose amendments. In
this context, Mexico,** the Netherlands,** Cuba,* and Panama?® aimed to
further clarify inter alia the foundational rights and duties of States, to
complement and amend the mentioned principles.#” They requested that
besides a Declaration of the Essential Rights of Man, a Declaration of the
Rights and Duties of Nations should be adopted. For this Panama presen-
ted a concrete draft as basis for discussions.*® Those States did not purport

40 For example, the principle of indirect use of force through non-State actors has been
affirmed in several resolutions, e.g. Peace through Deeds, A/RES/380 (V) (17 Novem-
ber 1950), para 1; Declaration on Strengthening of International Security, A/RES/
2734 (XXV) (16 December 1970), para 5. See also resolutions relating to the rule
of non-intervention, e.g. Declaration on the Inadmissibility of Intervention in the
Domestic Affairs of States and the Protection of their Independence and Sovereignty,
A/RES/2131 (XX) (21 December 1965), para 1, 2.

41 See also preamble Draft Declaration on Rights and Duties of States, para 3;
A/RES/375 (IV) (6 December 1949), preamble.

42 III UNCIO 1-23, Doc 1 G/1, Chapter II.

43 111 UNCIO, 54-188, 64, Doc 2 G/7 (c) (23 April 1945); 111 UNCIO 176, Doc 2 G/7 (c)
(1), 2 para 10 (5 May 1945).

44 TII UNCIO 322-330, Doc. 2 G/7 (j) (1) (1 May 1945). For the Netherlands this
was meant to reasonably compensate the unequal position between permanent and
non-permanent Security Council members. Similarly, Belgium, III UNCIO 336-337,
Doc 2 G/7 (k) (1), (4 May 1945).

45 III UNCIO 495, Doc. 2, G/14 (g), 3 (2 May 1945). Cuba proposed this as a guide in
the maintenance of international peace and security and as basis for all agreements.

46 III UNCIO 265, Doc 2 G/7 (g) (2) (5 May 1945).

47 A/CN.4/2,13-17.

48 I UNCIO 265, 272-273, Doc 2 G/7 (g) (2) (5 May 1945).
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to comprehensively study all rights and duties of States, i.e. international
law as a whole. They focused on identifying and enunciating fundamental
rights and duties of States.*

But neither were these calls integrated into the Charter, nor did the
dimension of those proposals allow States to do justice to those ideas at
that stage of drafting. Instead, States agreed to discuss those basic principles
once the Charter had come into force.>

Accordingly, in 1947, Panama resumed the previous discussions and sub-
mitted a draft declaration.”! Panama not only sought thereby to improve
Article 2 UNC which, in its view, “as a statement of principle, [... left] much
to be desired [...]”? and was “far from being a true enumeration of prin-
ciples in international law, in as much as all its clauses, save the first, are
drafted in form of treaty engagement.”>* Panama also aimed at stipulating
general international law rights and duties, going beyond the (mere) treaty
nature that the UN Charter still had at that time. In particular, Panama
sought specificity which it was missing in Article 2 UNC:

“The declaration does not contain what may be called postulates of
international law, that is to say, dogmas or maxims which do not, really,
establish rights or duties, but merely expound certain truths of interna-
tional life, without stating any specific concrete direct or positive manner
that could be properly called right or duty.”>*

In this fundamental context the regulatory regime on interstate assistance
to the use of force received attention for the first time.

49 See also Preparatory Study Concerning a Draft Declaration on the Rights and Duties
of States - Memorandum submitted by the Secretary General, A/CN.4/2, v. On the
historical background see A/CN.4/2 part I and II.

50 VI UNCIO 456, Doc 944, 1/1/34 (1) (13 June 1945), for the report of the Rapporteur
of Committee 1 to Commission I on Chapter I, in response to Cuba, VI UNCIO
303-304, Doc 382. 1/1/19 (17 May 1945).

51 Rights and Duties of States, A/285 (15 January 1947).

52 Ibid 14.

53 Ibid 15.

54 Ibid 24.
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a) The nature of the Draft Declaration

The UNGA tasked the newly established ILC to prepare, in its first ses-
sion, a draft declaration on the rights and duties of States based on the
Panamanian proposal.”® The result was the ILC’s Draft Declaration on
Rights and Duties of States.”® In 1949, the ILC presented it to the UNGA.%’
The UNGA took note of the Draft Declaration and requested States to
furnish further comments on whether the UNGA should take further
action and, if so, what exact nature of the document should be aimed
for.>® As comments remained rare, however, the UNGA first postponed and
ultimately discontinued the project.”®

In light of this, the Draft Declaration’s legal value and impact was de-
bated.

The ILC conceptualized the Draft Declaration as a “common standard
of conduct”®® But it did not specify its legal nature. Neither did it explain
which provisions were meant to codify and which provisions progressively
develop international law.®! However, the ILC did not specifically aim for
a legally binding enunciation of general international law.®?> Expressly, it
worked on a draft declaration, not a convention.®3

On that basis, it would be going too far to view the Draft Declaration as
such as statement of positive international law.°* Many States were reluctant
towards a “semi-permanent” declaration, not least as the debates took place
during a “period of transition in international law” where principles “were

55 A/RES/178 (III) (21 November 1947). On the procedure leading to the decision A/
CN.4/2 (15 December 1948), 18-34.

56 Reprinted in ILCYB 1949, vol I, 287-288.

57 Ibid.

58 A/RES/375 (IV) (6 December 1949) para 1, 4.

59 A/RES/593 (VI) (7 December 1951).

60 ILCYB 1949 vol I, 66 para 37 and 41, 67 para 45.

61 ILCYB 1949, SR.8, 66 para 37, 45 (Hudson as Chairman). The Commission agreed on
that narrative: SR.8, 67 para 41. [All SR in this section 1 refer to the summary records
reprinted in ILCYB 1949 vol I, unless indicated otherwise].

62 E.g. ILCYB 1949 vol ], 67 para 58 (Spiropoulos).

63 For an argument for drafting a convention: ILCYB 1949 vol I, 63 para 7 (Amado).
The ILC did not exclude however that the draft may later be turned into a convention
(Alfaro, ILCYB 1949 vol I, 66 para 40).

64 See also Hans Kelsen, 'The Draft Declaration on Rights and Duties of States, 44(2)
AJIL (1950) 259.
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as yet untried”.%> Yet, most States acknowledged that the Draft Declaration
contained both: statements of positive international law and progressive
development.5®

In addition, this debate was intertwined with a more fundamental dis-
agreement among States. The ILC’s role, and institutional place, and ac-
cordingly, the value and impact of its pronouncements were controversial.
Yugoslavia summarized the debate well:

“According to one point of view, advanced by the United Kingdom
representative, the International Law Commission was to become an
Areopagus of independent jurists; according to the other point of view
that Commission was to be only an auxiliary organ of the General
Assembly, upon which alone fell the responsibility for the codification
and development of international law.’¢”

Some States saw the ILC’s Draft Declaration as an authoritative statement
of international law that stood on its own merits®® and could be considered
a source of law as Article 38 I (d) ICJ Statute.®® Others were more reluct-
ant to grant such merits to the ILC and called for more comments from
States.”® Furthermore, it was controversial to what extent the ILC could
enunciate general rules of international law applicable to all States, given
that not all States had joined the UN. The ILC stressed that “most of the
other States of the world have declared their desire to live within [the] order
[established under the UN Charter]””! and invoked Article 2(6) UNC to
justify its efforts in that respect.”? This justification however did not receive
universal approval.”?

65 A/C.6/177,232 para 7 (USA); A/C.6/171, 194 para 66 (Venezuela). See also A/C.6/168,
167, para 82 (USA); A/C.6/168, 166 para 72, 74 (USA), A/C.6/169, 172 para 45
(Greece).

66 For example: A/C.6/170, 174 para 2, 3 (Belgium); A/C.6/170, 177 para 26 (Brazil);
A/C.6/171, 190 para 32 (India); A/C.6/175, 216 para 9 (Chile). Critical on the lacking
clear distinction Kelsen, AJIL (1950) 260-261.

67 A/C.6/159,109 para 71 (Yugoslavia).

68 A/C.6/168, 166-167 para 70, 77, 78, 85, 86 (USA); A/C.6/159, 106 para 35 (UK);
A/C.6/177, 235 para 38 (Cuba); A/C.6/170, 177 para 24 (Brazil).

69 A/C.6/168, 166-167 para 87 (USA); A/C.6/172 para 18 (UK); A/C.6/171, 190 para 36
(India); A/1338/Add.1 para 5 (Netherlands).

70 E.g. A/C.6/172 196-197 para 9-11 (France). See also e.g. A/C.6/168, 168 para 99-103
(Poland); A/C.6/168 169 para 114 (USSR).

71 Draft Declaration, preambular paragraph 3.

72 E.g. SR.19,136 para 2-7; SR.15, 115 para 27 (Koretsky); SR.20, 144 para 28 (Alfaro).

73 E.g. SR.15,115 para 23 (Hsu); SR.20, 144 para 29 (Cordova).
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It is against the background of these discussions that the UNGA

“deemed the draft Declaration as notable and substantial contribution
towards the progressive development of international law and its codific-
ation and as such commends it to the continuing attention of Member
States and jurists of all nations.””*

Regarding the legal value of the Draft Declaration itself, the controversies
may have persisted. Yet, the debate as well as the UNGA’s statement show
also that the Draft Declaration, despite being only a draft and a declaration
issued by the ILC, was not without any legal value. States similarly agreed.”
The exact legal value depended on the context of each respective article.”®

b) The Draft Declaration — an overview

The ILC submitted a draft declaration containing fourteen articles. Again,
the ILC did not aim to codify a comprehensive “treatise of international
law”,”7 but rather focused on basic rights and duties. At the outset, three
characteristic features of the articles deserve mention.

First, the ILC was well aware of the philosophical background and the-
oretical debate regarding “fundamental rights and duties of States”.”® But
the ILC members refrained from addressing these questions of the normat-
ive implications and the specific nature of those rights and duties.”” The
primary focus was on their technical identification.®? Similarly, States were
well aware of the theoretical background of the proposal.8! Their reaction

74 A/RES/375 (IV) (6 December 1949) para 2.

75 E.g. A/C.6/170, 174 para 2, 3 (Belgium); For a detailed discussion A/1338, 3-5
(Canada); A/1338/Add.1 (Netherlands).

76 1t is also this approach that many States took: e.g. A/C.6/170, 174 para 2, 3 (Belgium);
A/1338/Add.1 para 5, 6 (Netherlands).

77 ILCYB 1949 vol I, 66 para 29 (Chairman). States agreed also on that approach: e.g.
A/C.6/159, 106, para 32 (UK), A/C.6/177, 237 para 59 (UK); A/C.6/170, 177 para 21
(Brazil).

78 See for this debate Sergio M Carbone, Lorenzo Schiano di Pepe, 'States, Fundamental
Rights and Duties' in Riidiger Wolfrum (ed), Max Planck Encyclopedia of Public
International Law (online edn, 2009) para 3-8.

79 ILCYB 1949 vol I, 63 para 8-9 (Amado), 67, para 57 (Brierly).

80 E.g. ILCYB 1949 vol 1, 63 para 8-9 (Amado), 64 para 17 (Sandstrém), 67, para 57
(Brierly), 70 SR.9, para 12 (Koretsky). See also A/C.6/170, 177 para 21 (Brazil).

81 See also A/C.6/177, 236 para 50 (Israel) on the meaning of “basic” in A/RES/375
(IV), preambular paragraph 3.
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II. Assistance in international practice

through UNGA Resolution 375 (IV) that mentioned “basic rights” however
was also understood in line with the ILC’s approach.®?

Second, the Draft Declaration was drafted to be “in harmony with the
provisions of the Charter of the United Nations.”® It did not purport to
deviate from, change, or challenge the obligations under the Charter.8*
Thus, the ILC responded to concerns from some States that a “double series
of partly overlapping rules” is “apt to leads to doubts and difficulties of
interpretation in the future”®> At the same time, the ILC neither aimed to
repeat nor to redraft the UN Charter.3¢ Instead, in line with the UNGA
mandate,” the ILC focused on general rights and duties of international
law, applicable to both UN member States and non-member States.?® The
rights and duties were by no means however meant to challenge the author-
ity of the UN Charter.? UN member States just may have additional and
different obligations.”® States generally agreed on that relationship between
the Charter and the Draft Declaration.”!

Third, the ILC observed that “[t]he rights and duties [were] set forth in
general terms, without restriction or exception, as befits a declaration of
basic rights and duties”? Accordingly, it explained that “[t]he articles of
the draft Declaration enunciate general principles of international law, the

82 A/C.6/177, 236 para 50 (Israel); A/C.6/177, 237 para 59 (UK), A/C.6/177, 237, para
63 (USSR); A/C.6/178, 238 para 4 (Israel) withdrawing its amendment on that
understanding. “Basic” was just a synonym for “fundamental”, Kelsen, AJIL (1950)
266-267.

83 Draft Declaration preambular para 5; ILCYB 1949, 288-289, para 47 (guiding consid-
erations). See also A/C.6/177, 231, para 2 (Norway). Critical on this statement Kelsen,
AJIL (1950) 263, 266.

84 Seee.g. ILCYB 1949 vol 1, 64 para 17 (Sandstrom); 63 para 6 (Amado).

85 A/CN.4/2, 183 (Sweden). See also A/CN.4/2, 163-164 (Czechoslovakia); A/C.6/170,
182-183 para 81-84 (Israel).

86 See e.g. ILCYB 1949 vol I, 63 para 6 (Amado); 75 para 51; SR.2, 92 para 25
(Spiropoulos).

87 ILCYB 1949 vol 1, 74 para 41.

88 1Ibid 74 para 38, Brierly brought up this question. After a discussion, 74-75, para 39-48,
it was agreed however that “the Declaration should be drafted so as to apply to all
States”, 75, para 48. See also 75 para 51; 136 para 2.

89 ILCYB 1949 vol I, SR.19, 136 para 2-3 (Kerno); SR.19, 136 para 6 (Alfaro). See also
Draft Declaration preambular paragraph 5. States confirmed this later: e.g. A/C.6/170,
174 para 3 (Belgium).

90 ILCYB 1949 vol I, 75 para 49, 50. See for example Kelsen, AJIL (1950) 261 explaining
how some obligations went beyond or stayed behind the UNC.

91 E.g. A/CN.4/2,163-164 (Czechoslovakia).

92 “Observations concerning the Draft Declaration”, ILCYB 1949, 290 para 52.
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extent and the modalities of the application of which are to be determined
by more precise rules’?® This took account of statements like those by
Jean-Pierre A Frangois who noted that “most of the articles contained guid-
ing principles, but that in concrete cases the special circumstances of each
justified exceptions”* Not at least, it enabled agreement masking some
unresolved controversies.

States widely shared this observation, in particular that the articles re-
quired further definition and specification. The UK, for example, noted
that “the draft declaration was less a statement of positive rules and laws
than a formulation of fundamental principles on which such rules were
based.”®> Therefore, it “would go too far” to adopt the present text and insti-
tute some machinery for its formal signature and acceptance by members
of the United Nations.”® Similarly, China pointed out that “the draft dealt
with basic principles, and not with particular rules. It drew upon both law
and policy, whereas an ordinary piece of codification drew upon law almost
exclusively. The draft declaration should be compared with a charter or
constitution, rather than with a code of laws.”97

With these features in mind, two sets of norms may apply to the regula-
tion of interstate assistance. The most notable is Article 10 of the Draft
Declaration. It entails a duty of non-assistance that so far had not been
explicitly expressed in a document raising a claim of universality.

In Article 10 the ILC enunciated a two-pronged prohibition:

“Every State has the duty to refrain from giving assistance to any State
which is acting in violation of article 9, or against which the United
Nations is taking preventive or enforcement action.”

On the articles’ origin, the ILC commented:

“This text was derived from article 19 of the Panamanian draft. The
second phrase follows closely the language employed in the latter part of
Article 2.5 of the Charter of the United Nations.”

93 ILCYB 1949, 290 para 52.

94 SR.8, 62, para 3. See also 64 para 16 (Sandstrom). See also SR.14, 110 para 95, 96
(Scelle), para 97 (Amado), para 98 (Cordova).

95 A/C.6/172 para 17 (UK, Fitzmaurice).

96 A/C.6/172 para 17,13 (UK, Fitzmaurice).

97 A/C.6/170, 185 para 116. See also A/C.6/179, 173, para 51 (Greece); A/C.6/170, 174 para
2 (Belgium); A/C.6/171, 191, para 46 (Yugoslavia).
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I1. Assistance in international practice

This article was distinct from norms relating to the concept of intervention
which, in the ILC’s view, was prohibited in the following different, yet not
exhaustive forms.

In Article 9, to which Article 10 referred, the ILC laid down a general
prohibition to use force, which it “fashioned upon a provision in the Treaty
of Paris for the Renunciation of War of 1928” and “Article 2.4 of the Charter
of the United Nations”:

“Every State has the duty to refrain from resorting to war as an instru-
ment of national policy, and to refrain from the threat or use of force
against the territorial integrity or political independence of another State,
or in any other manner inconsistent with international law and order”

In Article 3 of the Draft Declaration, the ILC recognized a “duty to refrain
from intervention in the internal or external affairs of any other State8
Article 4 then specified a “duty to refrain from fomenting civil strife in
the territory of another State, and to prevent the organization within its
territory of activities calculated to foment such civil strife”®® The latter
“principle has been enunciated in various international agreements”, so the
ILC.190 Article 7 extended this obligation, and required every State “to en-
sure that conditions prevailing in its territory do not menace international
peace and order”!%!

Finally, in that context of drawing on Article 51 UNC, the Draft Declara-
tion in Article 12 recognized that “[e]very State has the right of individual
and collective self-defence against armed attack.”

¢) ‘Intervention” and assistance

At first sight, the articles related to the general concept of intervention
appear to add only little to clarify the application of rules to interstate
assistance. In fact, the existence of Article 10 of the Draft Declaration might
give the impression that this is a comprehensive regulation of assistance.
This assumption would not do justice to the development and shaping
of those articles, however. The articles relating to “intervention” were not
without relevance for the regulation of assistance. Of course, the Draft

98 Article 3 Draft Declaration.
99 Article 4 Draft Declaration.
100 Comment to Article 4 Draft Declaration.
101 Denying the article’s legal basis in general international law, Kelsen, AJIL (1950) 270.
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Declaration did not allow for comprehensive conclusions on what amounts
to prohibited “intervention.” But this was never the goal, as was also reflec-
ted in the nature of the articles stipulating principles rather than precise
rules. Beneath the surface of these general pronouncements, the regulation
of the provision assistance was by no means excluded, even though not
comprehensively settled.

Article 9 of the Draft Declaration bears witness to the transition period
between two legal orders. Despite numerous calls for “simpler” wording,!2
the ILC retained the reference to the Kellogg-Briand Pact and its prohib-
ition of “war”, not least because the ILC felt that the “world opinion
would favor the restatement of the pact”%® In this light, it appears that a
conservative understanding of the prohibition prevailed in the ILC that was
particularly concerned with classic forms of use of force. The concept of
“indirect use of force” was neither discussed nor mentioned in the context
of Article 9.

The provision of assistance to non-State actors, fomenting civil strife, was
nonetheless acknowledged to be legally problematic and in fact expressly
prohibited in Article 4 of the Draft Declaration. This scenario was viewed
to be “a most important point” and “topical”, hence justifying the emphasis
on this specific form of intervention, despite the general agreement not
to “enumerate all forms of intervention in the Declaration”4 The ILC
derived this from “various international agreements”,!'%> which, as Chapter 2
showed, referred to assistance to States and non-State actors alike. This was
further confirmed by the argument that “behind that principle there was
an ancient principle of international law that States could not tolerate the
organization on their territories of armed forces intended for an attack on
another State”% Notably, however, this prohibition was connected to the
duty of non-intervention, rather than to the prohibition to use force.!%

102 SR.14, 107 para 38, 39; 108 para 59, 60.

103 SR.14, 107 para 40.

104 SR.I5,119 para 84-90. In particular Hsu insisted on an express stipulation not only of
a duty of prevention, but that the “State itself [was obliged not] to foment civil war
in another State” SR.15, 119 para 84, 86.

105 Commentary Article 4 Draft Declaration.

106 SR.15, 119 para 78.

107 SR.15, 119 para 85. See also the systematic placement to immediately follow the
rule duty of non-intervention. The Panamanian draft had arranged the article in a
distinct section concerned with the “preservation of peace”, A/285 19-20.
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One should however be cautious to read this as a rejection of the concept
of “indirect use of force”. First, in line with its general approach, the ILC
refrained from attempting precise definitions.!%® In that light, the ILC did
not comprehensively answer whether this also includes certain forms of
assistance. In fact, even Article 9 leaves the door open, as the ILC for
example did not specify at any point what acts may amount to “war”
or “use of force”. Second, the lines distinguishing the different forms of
intervention and in particular the duty of non-intervention and the prohib-
ition to use force were not (yet) clearly drawn, again due to the ILC’s
general approach to enunciate general principles that masked some unre-
solved controversies.|? Some members argued for a narrow understanding
of “intervention” to require a threat or use of force - minimizing the
difference between the prohibition to intervene and the prohibition to use
force."0 Others disagreed, arguing for a broader scope of intervention.!! For
example, Jesis Maria Yepes called it “hypocrisy to condemn war but not to
condemn intervention which often led to war”!2 Third, there seemed to be
a tendency to conceptualize the prohibition to foment civil strife narrowly,
requiring force, in line with present day standards for “indirect use of
force”. For example, it was deemed important not to “suppress the right of
free criticism of another State”.!’3 Rather “the activities in question should
be forbidden only if they were of such a kind as to foment disturbances in
other States!!4

On that basis, it seems fair to note that it was feasible to qualify assistance
(also) as (indirect) intervention (in some form, depending on its defini-

108 On intervention: SR.12, 90 para 3 (Brierly), para 11 (Cordova), 91 para 14 (Francois)
(also for force). On self-defense SR.14, 110 para 95, 96 (Scelle), para 97 (Amado),
para 98 (Cordova). States also took note of this for aggression: A/C.4/2, 103
(Venezuela). See also A/C.6/169, 173 para 51 (Greece) arguing for the omission of
the principle of non-intervention due to its elusiveness.

109 SR.12,90-93, para 1-47.

110 SR.I2, 90 para 4 (Brierly), para 11 (Cordova), para 16 (Scelle). This was also the
view by commentators of that time: Kelsen, AJIL (1950) 268 commented that “If
Article 3 is to be interpreted in conformity with existing general international law,
“Intervention” means dictatorial intervention, that is, intervention by the threat or
use of force. Hence, the duty formulated in Article 3 is covered by the duty laid
down in Article 9 [...], and Article 3 is redundant”.

111 SR.12, 91 para 14 (Francois); SR.12, 91 para 18 (Koretsky).

112 SR.12, 92 para 24 (Yepes).

113 SR.15, 118 para 76.

114 SR.15, 118 para 76.
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tion). At the same time, there was also a clear tendency to allow assistance
issued to a state lawfully resorting to force.

This is once more reflected in the discussion of a proposal introduced by
Benegal Rau. He submitted to qualify the prohibition of intervention with
the words “except as permitted in international law”> and illustrated his
concern by pointing

“to the possibility of one State permitting its territory to be used by
a second State as a base of operations against a third State. The third
State then, by using force against the first State in order to dissuade it
from opening its territory to the second State, would be committing an
act of intervention in the narrow sense, although its object would be
prevention of aggression. Such intervention was not prohibited by the
United Nations Charter or the present declaration.”!!¢

The proposal was rejected,'” not because of disagreement on the example,
but because members were reluctant to allow for extensive exceptions to the
general rules.!® There appeared to be agreement that assistance may be a
prohibited intervention that even could trigger a right to respond. Roberto
Cordova argued that

“in the example given by Mr. Rau, the first State would actually be
participating in the aggression against the third State, and the action of
the latter would be self-defence, not intervention.”1

On a similar note, Greece stressed in the Sixth Committee that

“it should [...] be remembered that certain actions which some might call
intervention were permitted to States under international law. The idea of
intervention was liable to misconstruction and improper interpretation.
In support of that statement, Mr. Spiropoulos [speaking for Greece] cited
the case of a State granting a loan to another State on the understanding
that its foreign policy would follow specific lines. A third State might re-
gard the action of the country granting the loan as intervention. It might
also be claimed that a State had intervened by giving military or financial

115 SR.12, 93 para 37 (Rau).

116 SR.I2, 93 para 38 (Rau).

117 SR.12, 93 para 41.

118 SR.12, 93 para 39-40.

119 SR.12, 93 para 39 (Cordova). Notably, he did not qualify the assistance as “interven-
tion” but as “participation”.
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aid to another State to enable it to defend itself against aggression of which
it had been a victim. The Greek delegation believed that States were free
to enter into any treaties they considered useful for the protection of their
interests.”120

Greece implied here that the provision of assistance might be a prohibited
intervention - albeit only if it did not purport to enable another State to
defend itself against aggression.

Irrespective of the exact basis for a prohibition of assistance, the decisive-
ness of the latter aspect was affirmed by the express recognition of the right
of collective self-defense against an armed attack acknowledged in Article 12
of the Draft Declaration.!?!

Initially, the ILC had decided to omit a reference to collective self-de-
fense without discussion or specific reasons.””> However, it immediately
reconsidered this decision.!?* Reasons for the apparently premature omis-
sion of the reference remained nonetheless vague. Some thought, though
they accepted the concept, that the clarification was not necessary.’* Oth-
ers voiced more substantial concerns. For example, Jean Pierre Frangois
pointed out that “the Charter made the exercise of [the] right [of collective
self-defense] subject to the supervision of the UN Security Council and
that such a guarantee did not exist in general international law'?> Georges
Scelle “admitted that such a guarantee was a step forward, but he thought
that nothing prevented the right of collective self-defence from being pro-
claimed an absolute right, pending such a guarantee becoming effective in
regard to all States, that is, when they all became Members of the United
Nations.”126

Eventually, the concept was reintroduced,'?” not at least to avoid “the
impression that the article established the right of self-defence only for

120 A/C.6/169, 173 para 51, emphasis added.

121 The necessity of an armed attack was repeatedly emphasized. SR.14, 108, para 68,
69, 109 para 76; SR.14, 109 para 72 (Brierly). See also the debate SR.14, 109-110 para
85-112 on “anticipatory self-defense”. Critical on this requirement if it is general
international law, Kelsen, AJIL (1950) 274.

122 SR.14, 108, para 66.

123 SR.14, 108, para 67.

124 SR.14,109 para 77.

125 SR.14, 109 para 73. See also SR.14, 108 para 67 (Scelle noting this for Article 51
UNC); SR.20, 144, para 22 (Cordova). See also Kelsen, AJIL (1950) 274.

126 SR.14,109 para 74 (Scelle).

127 SR.14,109 para 84.

201

12.01.2026, 14:52:00.


https://doi.org/10.5771/9783748939825-183
https://www.inlibra.com/de/agb
https://www.inlibra.com/de/agb

Chapter 4 Interstate Assistance in International Practice

the State attacked”.!?® Throughout the debate on that article emphasis was
placed on the importance to also recognize the right of a “State going to the
assistance of another State not in a position to defend itself” 12° - the core
idea behind the term “collective self-defense3® Moreover, it was argued
that “the concept must be extended to all members of the community of
States, even to those who were not member of the United Nations" and
that “collective self-defense” was part of general international law,!3? being
rooted in State practice also by non-UN-members.** Jean Spiropoulos for
example claimed that “any State attacked had always had a natural right of
self defence, and other States had always had the right, under the law of
intervention, to come to its defence”3* Roberto Cérdova maintained that it
was “logical” to allow for collective self-defense against the background that
“war of aggression” was prohibited.!3>

For Shushi Hsu, this was not enough. He proposed an additional article
which concretized the right of collective self-defense which he feared to
be “not sufficiently precise:*¢ “Every State is entitled to take measures in
support of any State which exercises the right [of self-defense].">” Thus Hsu
aimed to ensure that first States had the right to provide assistance to a
victim of aggression also for cases of “collective self-defence [that] would
come into action after aggression and without any previous agreement.”’38
Second, he meant to specify that “if every State had the right to decide for
itself the kind of measures it would take to support the State which had
been attacked, it would be free to determine the extent and duration of

128 SR.14, 109 para 75 (Yepes); para 76 (Rau); para 79 (Cordova), emphasis added. This
was also a main reason for the ILC not to adopt an alternative formulation, SR.20,
146 para 57, 58, 61 (Brierly, Sandstrom, Scelle).

129 For example, SR.14, 109, para 76 (Rau); SR.20 146 para 57 (Brierly), para 61 (Scelle);
147 para 64 (Cordova), para 65 (Sandstrom).

130 But see for the linguistic criticism SR.20, 146 para 59, 147 para 73 (Brierly). See also
Kelsen, AJIL (1950) 275.

131 SR.14, 108, para 70 (Cordova).

132 SR.14, 108 para 70 (Cordova), 109 para 71 (Scelle), para 72 (Brierly), para 76 (Rau),
para 79 (Cordova).

133 SR.14, 109 para 71 (Scelle referring to the Kellogg-Briand Pact and the NATO
treaty), 108 para 67 (Scelle referring to French legislation), 109 para 77 (Spiro-
poulos).

134 SR.14, 109 para 77 (Spiropoulos), emphasis added.

135 SR.14, 108 para 70.

136 SR.16, 124 para 54.

137 SR.16, 124 para 50.

138 SR.16,124-125 para 54.
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the aid to be supplied by it™* Hsu's proposal was rejected on the basis
that those points mentioned were already covered in the term “collective
self-defense” 140

The recognition of collective self-defense was however not understood as
constituting a prohibition if the prerequisites were not fulfilled.

The Draft Declaration does not allow for revolutionary insights into the
regulation of assistance as some form of prohibited “intervention”, as it
does not undertake to settle these questions definitively. Still, at a time of
considerable transition when the UN was far from universal membership,
the ILC thus enunciated articles governing intervention as part of general
international law, and not merely specific to the UN Charter. This claim
and impression of the Draft Declaration should not be underestimated.
And even if the ILC did not elaborate specific rules, the origin of the
articles points a way for further development: interstate assistance is not
inherently and necessarily excluded from the scope of intervention.

d) Article 10 of the Draft Declaration

Article 10 of the Draft Declaration, in contrast, was clearly addressing inter-
state assistance. It imposed a duty on States to refrain from giving assistance
in two distinct but related situations: first, to any State which is acting in
violation of the general prohibition to use force (Article 10 alt 1); second, to
any State against which the UN is taking preventive or enforcement action
(Article 10 alt 2).

(1) Article 19 Panama Draft

The ILC based Article 10 ILC Draft Declaration on Article 19 of the
Panamanian draft.!*! But at first sight, the Panamanian draft seemed to
regulate assistance to the use of force only peripherally, if at all. It did
not seek to establish a general prohibition of the kind what would later

139 SR.16, 125 para 54. Later, the USA also stressed this point, A/C.6/168 para 80: “It
must also be recognized that self-defence included measures other than the extreme
sanction of the use of armed force against an aggressor. Surely a State victim of
aggression was entitled to employ measures of self-defence short of that”

140 SR.16, 124-125 para 51, 52, 53, 55, 57, 58.

141 Commentary to Article 10, ILCYB 1949, 288.
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become the first part of Article 10 ILC Draft Declaration. Article 19 of the
Panamanian Draft made grander claims, as it stipulated:

“It is the duty of every State to afford the community of States every
kind of assistance in whatever action that community undertakes, and it
should abstain from rendering assistance to any State against which the
community is conducting preventive or coercive action.”4?

Article 19 was not designed to “contain the general doctrine of submission
to law and the proscription of force” like the previous four articles of
Panama’s draft.** Panama rather viewed the article “to deal with interna-
tional co-operation” more generally.144

This idea was also reflected in the fact that Article 19 was not limited to
the context of (unlawful) force but applied to all enforcement action. Also,
the trigger for the duty of non-assistance, i.e. preventive or coercive action
taken by the community of States, gave the obligations a different spin. It
shaped it into a general obligation of cooperation, where non-assistance
was a means to assist the community of States. At its heart, Panama sought
to establish not only a prohibition of assistance, but a duty to provide
assistance to the community of States who takes enforcement measures.

As such, Article 19 was at the same time narrower than a general assis-
tance obligation. Inspired by Article 2(5) UNC, Panama conceptualized the
provision with the “community of States” at the center of all obligations
contained in Article 19145 The obligation presupposed the existence of
an organization of the entire community of States.!*® The prohibition to
provide assistance was triggered only when preventive or coercive action
was in progress. The same was true for the duty to provide assistance. It
was no ‘automatic’ obligation for each State in light of another State’s use
of force. It required the “community of States” to collectively decide to take
action.

Despite the proposal’s general nature, Panama’s primary regulatory goal
was assistance in the situation of a use of force. Panama entitled Article
19 with “Cooperation in the Prevention of Acts of Force”. Panama openly

142 A/285,7.

143 A/285, 19.

144 1Ibid. States commenting on draft Article 19 agreed, e.g. Dominican Republic,
A/C.4/2,115.

145 This also led Professor McGehan speaking for New Zealand to comment that this
provision is “superfluous”. A/CN.4/2, 179.

146 SR.15,113 para 1 (Hudson).
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based its draft on Article 8 of “International Law of the Future”,*” which
established a positive duty:

“Each State has a legal duty to take, in co-operation with other States,
such measures as may be prescribed by the competent agency of the
community of States for preventing or suppressing a use of force by any
State in its relations with another State’148

And Panama further proposed Article 20,'° which was understood to have
“a wider scope than Article 19” and govern “cooperation with respect to not
only promoting peace and security, but friendly cooperation of nations.!>°
Hence, Panama saw the illegal use of force as lying at the heart of the
regulation.!”!

In other words, accordingly, Panama effectively proposed to place upon
non-UN-member States the same duties as on member States (Article 2(5)
UNCQ).1%2

This characteristic prompted opposition among those States comment-
ing on the proposal. States agreed that these duties applied to UN members.
But they were doubtful “whether, and to what extent”, as the UK put it,
“propositions of this kind can also be laid down as part of general interna-
tional law applicable also to non-member States”.!>3 Greece even urged to
delete the article.!>*

147 A/285,18.

148 Principle 8 International Law of the Future, Reprinted in Preparatory Study Con-
cerning a Draft Declaration on the Rights and Duties of States, Memorandum
submitted by the Secretary General A/CN.4/2, 161, Appendices No. 19, emphasis
added.

149 “Cooperation in the Pursuit of the Aims of the Community of States: It is the duty of
every State to take, in co-operation with other States, the measures prescribed by the
competent organs of the community of States in order to prevent or put down the
use of force by a State in its relation with another State, or in the general interest.”

150 SR.15,116 para 45 (Koretsky).

151 Similarly, A/CN.4/2, 103 (Turkey).

152 See also for this conclusion later in the ILC debates SR.15, 114, para 18 (Alfaro); para
11 (Hudson).

153 Reprinted in Preparatory Study Concerning a Draft Declaration on the Rights and
Duties of States, Memorandum submitted by the Secretary General A/CN.4/2, 92
(UK). See also 103 (Turkey), 115 (Greece), 115 (Dominican Republic).

154 Reprinted in Preparatory Study Concerning a Draft Declaration on the Rights and
Duties of States, Memorandum submitted by the Secretary General A/CN.4/2, 115
(Greece).
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(2) Discussions within the ILC

Against this background, the ILC drafted Article 10 of the Draft Declara-
tion.

At the outset, Panama’s draft prompted criticism for regulating assistance
in regard to the precondition of a “community of States”.>> As Ricardo
Alfaro explained, Panama thereby meant to include not only the United
Nations, but also regional organizations like the Organization of American
States.1>¢

Such a broad and general duty of international co-operation, in the ILC’s
view however, did not have a basis in international law. Specifically, the
expression “‘community of States” was viewed to be too vague and broad.'”
There was “as yet no [universal] community of States”>® As a consequence,
the discussions were qualified in two ways. The ILC focused the discussion
on cooperation with the UN, although being well aware that the UN also
was not an organization representing the community of States on a univer-
sal basis.!® Yet, conceptually, the UN was at the center of the community
of States, and was intended to achieve recognition of all States.!®® Moreover,
the norm’s objective of “maintenance of international peace and security”
was emphasized.!®!

On that basis, it was however controversial whether the obligations that
UN member States had accepted applied to non-UN member States. Most
notably, the discussion revolved around the application of general interna-
tional law. Manley Hudson, acting as Chairman, for example, observed that
“the duties of Members of the United Nations were not being decreased,
but that the duties of non-member States were being increased.”!%> To what
extent this was permissible was the key controversy.

155 SR.15, 113-114 para 1-21.

156 SR.15, 113 para 2. See also SR.15, 113 para 5 (Scelle) whose proposal also entailed this
idea.

157 E.g. SR.15, 114, para 7 (Sandstrom); 9 (Hudson), para 14 (Koretsky), feared that this
included the NATO, too.

158 SR.15,113 para 5 (Scelle).

159 SR.I5, 113-114 para 1, 4, 9 (Hudson); para 5 (Scelle); para 7 (Sandstrom); para 12-15
(Koretsky).

160 SR.15,113-114 para 2 (Alfaro), 114 para 12 (Koretsky); para 16 (Scelle).

161 SR.15,114-115 para 13 (Koretsky); para 17 (Hudson); para 23-24 (Hsu).

162 SR.15,114 para 10, 20 (Hudson).
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First, a duty to afford assistance to the UN was viewed as problematic
and eventually omitted from the article. In the ILC’s view, the Panamanian
duty to provide assistance was dependent on action taken by the Security
Council, and accordingly specific to the UN Charter. Non-members did
not have a positive duty to provide assistance to the UN.!%> A more general
duty “to come to the assistance to a victim of aggression,” decoupled from
the UN, was briefly mentioned, but doubts prevailed whether this had a
basis in the UN Charter or general international law.!64

The duty of non-assistance to a State against which the UN is taking
preventive or enforcement action was confronted with similar concerns.
In particular, the concerns States had voiced against the Panamanian draft
resurfaced. It was argued, forcefully in particular by Hsu, that this obliga-
tion could not be applied to non-member States.!> Not all agreed.'®¢ But
after the first reading, this aspect was omitted from the article.'” Instead, a
general prohibition of assistance to unlawful use of force was included. The
article read:

“Every State has the duty to refrain from giving assistance to any State
which has failed to perform the duty set forth in article 16 [Condemna-
tion of War as an Instrument of National and International Policy and of
the Threat or Use of Force]”

This formula had its origin in a compromise proposal tabled by Hsu, in
direct reaction to his observation that the ILC “did not have the power to
extend to non-member States a duty imposed on Members of the United
Nations by the Charter”.!%8 He explained that

“the principle that States should refrain from assisting a State engaged in
acts of aggression was excellent. The Commission could lay it down in an
article replacing article 19 to be inserted immediately after article 1671

163 SR.I5 113, 114 para 6 (Spiropoulos), para 8 (Brierly), para 9 (Hudson). But see
Koretsky arguing for such a duty on the basis that all States could join the UN, SR.15
para 115 para 12, 13, 15, 27.

164 SR.15,114 para 6 (Spiropoulos); para 8 (Brierly).

165 SR.15, 115-116, para 23, 30, 35 (Hsu). See also SR.15, 115, para 25 (Spiropoulos); 116
para 37 (Cordova).

166 SR.I5, 115, para 26 (Sandstrom); para 27 (Koretsky); para 28, 29 (Hudson); 116 para
34 (Alfaro).

167 SR.15, 116 para 37.

168 SR.15, 115, para 23, 30.

169 SR.15,115, para 24 (Hsu).
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Roberto Cérdova summarized the idea underlying the proposal:

“Mr. Hsu's amendment was based on the principle that the duty of
giving assistance to the United Nations could not be imposed upon non-
member States. On the other hand, the duty to abstain from rendering
assistance to aggressors could be imposed upon all States. Mr. Hsu’s
amendment was thus designated to preserve the substance of Mr. Alfaro’s
text, while respecting legal principles””?

An obligation of non-assistance of general nature was hence introduced. It
was decoupled from the requirement of a universally recognized organiza-
tion of the entire community of States”,'”! i.e. UN system and the Security
Council. And it was limited to the realm of unlawful use of force. For
example, Hudson explained that “[t]he whole difference lay in the Security
Council’s establishing the facts””? Spiropoulos considered that the original
version based on Article 2(5) alt 2 UNC

“was narrower than that of Mr. Hsu. By merely saying that it was the
duty of States to refrain from giving assistance to States against which
the United Nations had taken preventive or enforcement action, cases
in which the Security Council had taken no decision were omitted. In
Mr. Hsu’s formula, no State should render assistance to an aggressor
State, even if the Security Council had not ordered any preventive or
enforcement action against it. His proposal thus covered all acts of ag-
gression and not only those which had been ‘established’ by the Security
Council”3

Hsu’s proposal was questioned neither in substance nor in its nature as
general international law. Only Alfaro opposed the amendment “because it
did not express the essential principle which should be laid down”'”* He
thought Hsu’s text “had only a purely negative significance” and was “not
sufficient”.17>

It was only in the second reading that the Subcommittee reintroduced
the obligation not to assist States “against which the United Nations is

170 SR.15,116 para 37 (Cordova).

171 SR.15,113 para 1 (Hudson) — this was what Article 19 presupposed.
172 SR.15,115, para 32 (Hudson).

173 SR.15, 115, 116 para 33 (Spiropoulos).

174 SR.15,115 para 31 (Alfaro).

175 SR.15, 115 para 31, 40 (Alfaro).
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taking preventive or enforcement action.” Bengal Rau explained this as
follows:

“the purpose of the proposed addition was to provide for a case in
which State "A" came to the support of State "B" because it considered
that State "B" was not acting in violation of article 8. If, on the contrary,
the Security Council was of the opinion that State "B" was acting in
violation of article 8 and took measures accordingly, State "A" was bound
to discontinue its support to State "B"176

It appears that the addition was meant to protect the primacy of the Se-
curity Council and to counter the inherent risk that potentially diverging
conclusions on the legality of the assisted action and the lack of a judge
allow States to provide assistance nonetheless.'”” The right to provide assis-
tance (even in a situation of collective self-defense) should be limited in
case the Security Council takes enforcement measures. Notably, however, it
again stopped short of a “positive duty of States to come to the assistance of
the State victim of aggression” (or to assist the UN) that was necessary in
Alfaro’s view.!”8

Again, the addition sparked fierce opposition - not so much on sub-
stance, but with respect to the addition’s nature as general internation-
al law applicable to non-UN-member States. Most prominently, Hsu ar-
gued against the addition. He stated that “a question of principle was
involved”:'” “[t]he obligations of the Charter could not be imposed upon
States which were not Members of the United Nations.”'8 “The Security
Council was a political organ responsible for taking measures in the interest
of the community of States, and not necessarily for enforcing respect for
international law. Non-member States could not be forced to accept the
Security Council’s judgment.”®! In addition, substantial concern was added
that “although it might in fact be hoped that [the Security Council] would
respect international law in all circumstances, it was by no means bound by
the principles of international law.'8? This seems to be a warning about a
scenario in which “UN member States, under the direction of the Security

176 SR.20, 144 para 21 (Rau).

177 Implying this SR.20, 144 para 22 (Cordova).

178 SR.15,116 para 40 (Alfaro).

179 SR.20, 144 para 26 (Hsu)

180 SR.20, 144 para 24, 26 (Hsu). See for his previous arguments: SR.15 115, para 23.
181 SR.20, 144, para 30 (Hsu).

182 SR.20, 144 para 29 (Cordova).

209

12.01.2026, 14:52:00.


https://doi.org/10.5771/9783748939825-183
https://www.inlibra.com/de/agb
https://www.inlibra.com/de/agb

Chapter 4 Interstate Assistance in International Practice

Council, use force against a non-member State which has not violated the
law”.183 The addition would prohibit assistance to the non-member State.

Others responded that “all the non-Member States except Switzerland,
a neutral by tradition, and Franco Spain, had declared their readiness to
respect the principles of the Charter. Hence the Sub-Committee’s proposed
addition would not seem to give rise to any practical difficulty”'8* Some
recalled that “all peace-loving States could [and eventually will] become
members of the Organization”,'®> and that the Declaration “should be a
perpetual instrument, and none of its provisions should bear the mark of
temporary situations or conditions”.!8¢ Moreover, Article 2(6) was viewed
as basis according to which “the United Nations could impose certain
obligations upon non-Member States.”'8” Furthermore, in the context of the
risk of accepting the primacy of the Security Council it was argued that the
concerns “would be valid only if the Security Council decided to take steps
in violation of international law. The Commission could not entertain such
an assumption.”® In fact, in their view, the Security Council was “bound to
act in conformity with international law’8° Eventually, the ILC adopted the
addition proposed by the subcommittee.*

Some questions, however, remain. Most notably, it remains unclear why
a duty of non-assistance in case of UN action was feasible, while a duty
to afford assistance to the United Nations was not. It seems that similar
arguments could have been applied.®® This is all the more noteworthy as
the duties were viewed to be closely connected to non-assistance. It was ac-
knowledged that a duty to afford assistance to the UN would entail the duty
to abstain from rendering assistance to the State targeted by enforcement
action and to an aggressor State.!?

183 Kelsen, AJIL (1950) 272.

184 SR.20, 144 para 25. See also SR.19 para 2 (Kerno) and 5 (Amado).

185 SR.15,114, para 16 (Scelle); 115 para 27 (Koretsky).

186 SR.15,113, para 2 (Alfaro).

187 SR.20, 144 para 28 (Alfaro).

188 SR.20, 144 para 27 (Brierly).

189 SR.20, 144 para 31 (Spiropoulos).

190 SR.20, 145, para 32.

191 See also Kelsen, AJIL (1950) 263 on Article 2(6) UNC.

192 SR.15, 116 para 36 (Hudson) pointing out that “if the first part was adopted, the
second would be superfluous as any State which had fulfilled its duty to lend
assistance to the United Nations would have accomplished ipso facto its duty to
abstain from rendering assistance to an aggressor State.”
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Only Hudson appeared to touch upon that question when he argued that

non-members “could hardly be required to assist the Organization in any
action it might take, but [...] it was quite permissible to request them to
refrain from assisting States against which the Organization was taking
preventive or enforcement action for the maintenance of international
peace and security”!3

His observation suggests that a positive duty to afford assistance was per-
ceived to have the broadest scope and far-reaching practical consequences.
It appears that this broad scope prevented the ILC, but for Alfaro®* and
Vladimir Koretsky,'> from agreeing on the obligation.

(3) The status of Article 10 of the Draft Declaration

The origin of the two prongs of Article 10 of the Draft Declaration and
the debate among ILC members were also reflected in States’ reaction to
the provision. Like for the Panamanian Draft,®® States were critical about
whether the article codified international law. Belgium, for example, stated:

“Although such a state of affairs would have been desirable, there was no
such rule in international law. Consequently, to affirm that non-member
States were under that obligation, which flowed from the Charter, would
be to affirm that the Charter was binding upon them; that would amount
to questioning their independence.”®”

Likewise, Israel stated that Article 10 “could be viewed rather as represent-
ing a certain “development” of international law” 18 Others again adopted
the ILC’s arguments to defend Article 10 in its present form."”® Some

193 SR.15,115 para 29 (Chairman).

194 SR.15,116 para 40 (Alfaro).

195 SR.15,114 para 15 (Koretsky).

196 A/CN.4/2,92 (UK), 103 (Turkey).

197 A/C.6/170,175 para 7 (Belgium).

198 A/C.6/170, 181 para 68 (Israel); A/C.6/176, 226 para 45 (Australia). See also France
noting that Article 10 restated Article 2(5) in different wording, A/C.6/ 172, 196 para
2.

199 A/C.6/170, 177 para 22 (Brazil).
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States observed the narrower scope of Article 10 of the Draft Declaration
compared to the previous ambitious Panamanian draft.200

The legal status under general international law of Article 10 alt 2, was
contested, at times vehemently, even though the conceptualization was
familiar and well-accepted for the UN regime.2"!

In direct contrast, much like in the ILC debates, the general rule in
Article 10 alt 1 did not spark opposition. States acquiesced. Even though it
was the first time this rule was expressly put into words in a document with
a claim to universal application, no State questioned its nature as general
international law.

Most notably, thereby Article 10 alt 1 was also understood to reflect the
(implicit content of the) UN Charter. Article 2(5) UNC was not viewed
to exclude it. For instance, Ivan Kerno, the Assistant Secretary General,
concluded Article 10 to have “specifically affirmed as a principle of general
international law a principle already contained in the Charter”?%2 In a
similar manner one may understand France that held “[i]n articles 8, 9, 10
and 12 of the draft, certain principles set forth in Article 2, paragraphs 3, 4,
and 5 and in Article 51, respectively, of the Charter were restated in different
wording”.293

Accordingly, Article 10 had a twofold origin: The ILC’s starting point
was an obligation of cooperation inspired by Article 2(5) UNC. The general
rule may also be embodied in Article 2(5) UNC. But the norm’s basis
appears not to be Article 2(5) UNC exclusively. Rather, a reason for its wide
acceptance was that it derived from States’ (in the ILC’s view, universal?04)
commitment to outlaw war and the use of force. The ILC?% and States
accepted the obligation contained in Article 10 alt 1 because it was limited

200 A/C.6/170, 178 para 33 (Panama) noting that “article 10 of the Commission's draft,
which had been said to be derived from article 19 of the Panamanian draft, limited
cooperation in the prevention of the use of force to abstaining from lending aid
to a State which had resorted to force whereas the Panamanian draft provided
that positive and collective action should be taken”; A/C.6/173, 202 para 9 (Cuba)
wishing to amend the second part of Article 10 by adding a reference to “regional
organs which also may be legally entitled to take measures against the aggressor.”

201 A/1338/Add.1 (1950), 6 (Netherlands) proposing to delete the words. See also
Kelsen, AJIL (1950) 271-272.

202 SR.19, 136, para 3 (Kerno).

203 A/C.172,196 para 2.

204 This view is reflected in Article 9 of the Draft. During the debates the universal
application of the rule to non-UN members was not questioned.

205 The purpose of “maintenance of international peace and security” was now stressed.
E.g. SR.15, 114 para 9 (Hudson). See also Mr Hsu’s proposal: SR.15, 115 para 24.
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to States using unlawful force and did not extend to States against which en-
forcement action is taken, and thus was decoupled from the UN. Cordova’s
explanation showed this particularly clearly:

“Mr. Hsu's amendment was based on the principle that the duty of giving
assistance to the United Nations could not be imposed upon non-member
States. On the other hand, the duty to abstain from rendering assistance
to aggressors could be imposed upon all States”2%¢

This origin is further stressed in the norm’s systematic position: The ILC
no longer placed Article 10 with norms regulating general cooperation
among States. Instead, it arranged the provision systematically with the
norms governing the use of force.2” Last but not least, the ILC described
Article 10 in its commentary as “corollary” of the principle of non-use of
force.208

The rule, for the ILC hence, seemed to derive from a connection of the
core ideas laid down in Articles 2(4) and 2(5) UNC. At the same time, the
ILC’s draft Declaration made clear that while the first part of Article 10 may
derive from those rules together, they were distinct, and were themselves
not generally prohibiting assistance.

First, assistance to unlawful use of force was not generally prohibited
under Article 9 of the Draft Declaration, i.e., the general prohibition to use
force. It was prohibited by a distinct prohibition — Article 10. The ILC and
States thereby took a different position than Kelsen, who later commented:

“[t]he first clause of [article 10] is covered by Article 9, and hence is
redundant. If a state assists another state which is acting in violation of
the law, it participates in an illegal action, and its duty to refrain from
illegal actions is implied in the concept of international law.20?

Rather it suggests that the prohibition of perpetration did not necessarily
imply the prohibition of participation (although, as seen, it did not exclude
the possibility that some form of assistance may be considered a “use of
force”).

Second, the general non-assistance obligation was a distinct prohibition
from the obligation not to assist a State against which the UN is taking
preventive or enforcement action. This again is suggested by the fact that

206 SR.15, 116 para 37 (Cordova), emphasis added.

207 SR.20, 145 para 35.

208 Commentary to Draft Declaration, ILCYB 1949, 289 para 48.
209 Kelsen, AJIL (1950) 271.
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it has a separate textual basis. Also, it indicated the relationship between
Article 2(5) UNC and a general non-assistance obligation: It was only a
specific form of the general non-assistance obligation, “strengthening” and
adjusting the obligation in and to the UN context.

(4) The scope of the prohibitions in Article 10 of the Draft Declaration

The obligation entailed in the second part of Article 10 “follows closely the
language employed in the latter part of Article 2.5” UNC.2I The ILC’s Draft
Declaration did not clarify the exact content of the rule, but for affirming
the general obligation. The debates only clarified that a key objective of the
provision was to ensure the Security Council’s primacy, even in a case of
assistance to a use of force that is claimed to be in accordance with interna-
tional law. It thereby also reminded of the problem of ultra vires action by
the Security Council in violation of international law.2!! This, however, is
not a problem specific to assistance, but only yet another scenario in which
an absolute primacy of the Council could be problematic.

With respect to the general non-assistance obligation stipulated in the
first part of Article 10 however, the ILC’s draft helps to determine the rule’s
scope — for the fact that it is the first time that the rule is laid down in
express words. Still the fact that the ILC sought to enunciate principles
rather than precise rules calls for reservation in this exercise that should
not go beyond structural conclusions. The UK was most clear on this point.
It explained why the Draft Declaration can be no more than a guide to
progressive development:

“Without some definition of the type of conditions which could be held
to menace peace and order, practical application of the article would
be difficult and even open to abuse. Article 10 afforded another illustra-
tion: did “refrain from giving assistance”, as mentioned there, mean
breaking off relations with the State concerned? The mere maintenance
of relations with such a State could be regarded as giving assistance.
The UK delegation was concerned that with such possible differences of
interpretation or definition which would discourage Governments from
accepting the declaration.”??

210 ILCYB 1949, 288, commentary to Article 10.
211 Kelsen, AJIL (1950) 272.
212 A/C.6/172,197 para 17 (Fitzmaurice speaking for the UK).
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On that note, the following structural features are noteworthy. Article 10
suggests that the general prohibition of assistance is accessory and derivat-
ive in nature. It is accessory in the sense that a threat or use of force must
take place. It is derivative in the sense that the prohibition depends on
the illegality of the respective use of force. As a consequence of the latter,
the assisting State hence may benefit from disagreement on the lawfulness
of the assisted use of force among States — the loophole that the ILC
attempted to close by re-introducing the second part of Article 10. Also,
this requirement limits the norm’s application to actors capable of violating
international law, i.e., States rather than non-State actors.

No definitive conclusion can be drawn with respect to the question of
whether only assistance is prohibited if the assisted use of force is in pro-
gress, or whether it also covers assistance provided in advance. The present
progressive tense used in Article 10 (“is acting”) points towards the former
interpretation. So does the previous formula “which has failed to perform
the duties set forth in article 8”.213 On the other hand, Hsu’s insistence that
the right to collective self-defense also entails assistance that was agreed to
in advance, might indicate that even preparatory assistance was covered. In
addition, some path dependency may explain rather limited scope. Not at
least did the original draft concern enforcement action.

It remained also unsettled to what extent the Security Council’s primacy
applied here. The addition of the second part of Article 10 points in this
direction.?!* Cordova, however, for example, was inclined to say that “the
provision of Article 51 of the Charter implied that the measures taken by
States should be discontinued when the Security Council took the neces-
sary action to maintain or restore peace.”?’> Cordova’s statement was based
on the assumption that the right to collective self-defense runs parallel
with the prohibition of assistance. As he noted, this is, however, no more
than an “implication”, yet it requires further proof. In particular, it was not
possible to conclusively read the primacy of the Security Council into the
unlawfulness-criteria. It is true that the right of self-defense was only per-
mitted until the Security Council had taken action. If the Security Council
took action, the assisted use of force was hence arguably unlawful. This
understanding was however not easily applied to non-UN member States

213 SR.20, 145 para 33.
214 See in particular SR.20, 144 para 21 (Rau).
215 SR.20, 144 para 23 (Cordova), emphasis added.
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not recognizing the Security Council. This limitation was not recognized as
general international law.216

Likewise, no further conclusions can be drawn going beyond the struc-
tural difference to a prohibited “intervention”. Generally, Article 10 is not
concerned with the perpetration of aggression, as prohibited under the gen-
eral prohibition of war and the use of force; but it is the prohibition of par-
ticipation in that aggression, to which Cordova has referred in his exchange
with Rau.?” In that respect, it is noteworthy that both Rau and Cordova
appeared to allow measures of self-defense against a participating State.
Again, this intermezzo did not lead to a discussion of the consequences of
the prohibition of assistance - it thus remains no more than a side note.

In contrast to Article 2(5) UNC, the general prohibition of assistance
was understood to be narrower as it was limited to unlawful use of force.
Article 2(5) UNC was not interpreted to require a breach of international
law. It also did not need to relate to the use of force. And it did not require
that the assisted State had already taken action. On the other hand, the
general prohibition of assistance was broader. UN enforcement action was
not a necessary element of the norm. It was to be triggered even without
the Security Council establishing the facts, and without taking measures
accordingly'® In this respect, it is interesting to draw a parallel to Scelle’s
explanations on the principle of non-recognition of territorial acquisitions
by force. Scelle found that

“if there was a supranational organization, able to act as a police force in
cases of aggression and to enforce the restitution of acquisitions obtained
by the use of force, it would be unnecessary to proclaim the principle [of
non-recognition]. Unfortunately, however, it must be admitted that the
United Nations lacked the necessary force to ensure respect for the law. It
must be hoped that a world super government would be established one
day, for that was the only possible solution; in the meantime principles
such as that of the non-recognition of territorial acquisitions obtained
by force must be maintained, since respect for them was one of the
substitutes for defence at the disposal of States.”!”

216 See Article 12 of the Draft Declaration. But, in light of the now achieved universality
of the UN, this seems a mainly theoretical problem. There seems to be no reason not
to read the primacy of the UNSC into the unlawfulness criteria.

217 See above note 119. SR.12, 93 para 39

218 SR.15, 115 para 32 (Hudson); para 33 (Spiropoulos); SR.20, 144 para 21 (Rau).

219 SR.14,112, para 123.
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Although this thought was not mentioned with respect to non-assistance,
it explained the first part of Article 10 well: it made up for the limitedness
of the UN regime - at that time the UN’s non-universal membership.
At the same time, it also showed that the rule of non-assistance existed
independently from Security Council action.

e) The relevance of the Draft Declaration for assistance

Pursuant to the ILC’s Draft Declaration, under general international law
applicable to all States, there were three distinct normative responses to
assistance at the time of drafting in 1949: First, the concept of ‘intervention’
may cover the provision of assistance. Second, assistance may be proscribed
as participation in unlawful use of force. Third, in case the Security Council
has taken action, States need to refrain from assistance with respect to that
State.?20

The Draft Declaration was not, and was never meant to be, a definitive
and conclusive statement of the regulatory regime of interstate assistance.
As the UK has pointed out in unsparing detail for Article 10, the precise
scope of the rules was all but clear. This cannot be surprising. The Draft
Declaration was drafted in a period of transition where the prohibition to
use force itself was only about to gain universal acceptance.

Still, the Draft Declaration, on the level of principle, highlighted and
delimited the relevant regulatory avenues. It thus contributed to and guided
States in the development and clarification of the regulatory regime on
assistance, under general international law as well as the UN Charter.

The Draft Declaration may not have been the prominent guide that
many States at that time thought it would be. Yet, with respect to the
regulatory regime on assistance, States did not forget the Draft Declaration.
As will be seen, sporadically but consistently it resurfaced in debates. Struc-
turally for the regime of non-assistance, the Draft Declaration’s approach
to interstate assistance was timeless, having identified (almost) all relevant
normative approaches to assistance. In any event, it has thus shaped subtly
and subliminally the general legal framework as well as the principles
themselves governing assistance.

220 A fourth approach, UN sanctions, was not universal and hence did not find consid-
eration.
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This is in particular true for the general prohibition of assistance stipu-
lated in Article 10. Now that the UN enjoys quasi-universal membership, it
might be seen as a relic of past times, not at least as it was introduced in
light of difficulties applying the UN regime to non-members.

But first, this does not change its legal relevance in clarifying the very
existence of the norm. The reactions show that the norm was not revolu-
tionary, but an accepted rule of general international law, also implicit in
the UN Charter. Second, if understood more generally as reaction to a
deficiency of the UN regulatory regime on assistance that prevented its
(universal) application, the approach may still be timely and relevant. Even
though the relationship of the UN to non-members is no more than a
theoretical problem now, the inherent limitation of the UN system remains,
with the Security Council at the center that limits the application of the UN
regime on assistance.

Likewise, the Draft Declaration suggests that regulatory avenues such as
the concept of “intervention” may be open to govern assistance — an avenue
that was pursued by States in the following, in particular for non-State
actors, not least in light of the accessory nature identified for the general
rules of non-assistance.

Beyond these avenues accepted as general international law, the ILC ex-
tended (only) the non-assistance obligation Article 2(5) UNC to all States.
While this was controversial at that time, it only featured the UN’s claim for
universality. Notably in substance, the rule was not questioned.

The Draft Declaration in its comprehensiveness (but corresponding
vagueness) was the first and sole statement of that kind for a long time. Still,
in retrospect, the Draft Declaration laid out the most important principles
that subsequent practice filled in a piecemeal approach. The ILC invited
States to determine the extent and the modalities of these general principles
of international law by more precise rules. As will be seen, States followed
the invitation.

2) The Friendly Relations Declaration (1970)

In 1970, States concluded a drafting process initiated under the umbrella of
the UNGA in fulfillment of its task to codify and progressively develop in-
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ternational law.2?! The celebrated outcome, the Declaration on Principles of
International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations [Friendly
Relations Declaration], was a resolution aiming to further “strengthen and
elucidate”?? seven principles set out in the Charter that were identified as
central to the realization of the purposes of the United Nations Charter.
By now, the Declaration has been accepted in the here relevant parts as
customary international law, and authoritative interpretation of the UN
Charter.2?3

Despite its ambitious and fundamental program, the Friendly Relations
Declaration remains silent on interstate assistance — a striking contrast to
other comparable “abstract” declarations. The Declaration only refers to the
support of non-State actors, such as armed bands and irregular forces.??* As
the following section seeks to show, this silence has been also characteristic
for the nine-year drafting process. In the debates on ‘the principle that
States shall refrain in their international relations from the threat and use of
force’,2% States neglected the topic of interstate assistance.

But it is submitted that the Friendly Relations Declaration does not
serve as evidence that interstate assistance is unregulated. Nor is it without
relevance for the legal regime governing interstate assistance. Accordingly,
while the Declaration does not affirm the existence of an independent
general prohibition of assistance, it does not exclude it either (a, b). Instead,
the Friendly Relations Declaration demonstrates that the prohibition to use
force may cover certain acts of assistance. The debate on support to non-
State actors allows general insights into the conception of the prohibition to
use force that may apply to interstate assistance, too (c).

221 See also A/RES/2625 XXV (24 October 1970), preamble para 1, Annex preamble
para l16.

222 A/5746 (1964), 15 para 18. States were cautious to spell out only the meaning of
Article 2 UNC, and distinguish between lex lata and lex ferenda, 17-18 para 23.

223 Nicaragua, 99 para 188, 101 para 191; Helen Keller, 'Friendly Relations Declaration
(1970)'" in Rudiger Wolfrum (ed), Max Planck Encyclopedia of Public International
Law (online edn, 2009) para 3, 36-42. See in detail Jorge E Vinuales, The UN
Friendly Relations Declaration at 50: An Assessment of the Fundamental Principles of
International Law (2020).

224 A/RES/2625 principle 1 para 8 and 9.

225 This was the official title under which States’ discussion ran in the Committee and
the mandate of the Committees to work on A/RES/1815 (XVII) (18 December 1962),
para 1 a, emphasis added. See also Friendly Relations Declaration, Annex, preamble
para 16.
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Moreover, the Friendly Relations Declaration illustrates that assistance
to actions involving threat or use of force, if it does not amount to a “use
of force”, is captured by the principle of non-intervention (d). In contrast,
there has been reluctance to consider assistance as threat of force (e).

a) Assistance in the framework of discussions

When initiating the Declaration, States brainstormed issues to discuss and
to eventually include in a declaration. At this stage, several States expressly
proposed to deal with interstate assistance as well —only to then be silent on
the issue for the remainder of the nine-year debate.

Czechoslovakia submitted a proposal of a declaration to the Sixth Com-
mittee, addressing ia. the “principle of prohibition of threat or use of
force” and “the principle of collective security”. To specify the former,
Czechoslovakia proposed the following formulation:

“[...] In conformity with the generally recognized rules of international
law, and the Charter of the United Nations in particular, the threat or
use of force against territorial integrity or political independence of any

State, as well as plotting, preparing or unleashing an aggressive war, shall
be prohibited”

On the latter, Czechoslovakia proposed to add the following paragraphs:

“Peace is indivisible. States shall strive to unite their efforts in conformity
with the United Nations Charter with the purpose of maintaining inter-
national peace and security. An armed attack against any State affects the
interest of all others”

“All States shall have the obligation to refrain from giving any assistance
to the aggressor and in accordance with the provision of the Charter shall
participate in collective measures aimed at the removal of any breach of
peace”” 226

This proposal is interesting in two respects. First, Czechoslovakia seemed
to have a broad understanding of “threat and use of force”, including not
only the direct use, but also prior stages leading up to an “aggressive war”.
It distinguished this from the second remarkable aspect: it recognized a
prohibition of assistance to aggressors. This obligation was on the one hand

226 A/C.6/L.505, taken from A/AC.119/L.1 (24 June 1964), 9 para 6.
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self-standing and independent from UN action, but on the other hand, as
“consequence” of a violation, it was closely connected to collective action.

Mexico’s approach appeared narrower than the Czechoslovakian propos-
al. Mexico concluded that a “comparative analysis of principles concerning
international law” allowed to deduce agreement on:

“The obligation to refrain from assisting a State against which the United
Nations had taken preventive or enforcement measures (Article 2, para. 5
of the Charter, article 10 of the Commission's draft).227

While Mexico repeated the narrow Article 2(5) UNC requiring non-
assistance in case of UN action, its citation to Article 10 Draft Declaration
on Rights and Duties of States, in view of the above, seemed to allow for a
more comprehensive prohibition.

Guatemala conceptualized the obligation independent of any considera-
tions of the lawfulness of the assisted act, or of the consequences of unlaw-
ful conduct or collective security, but rather as a self-standing obligation. It

“hoped that there might be added to the declaration [...] the obligation
not to support or direct international parties or groups, either directly or
indirectly and the banning of their use for purposes of intervention in
the internal politics of other countries [...]."??8

The USSR stated in the Sixth Committee in 1963:

“Under the United Nations Charter, it was the duty of States not to give
assistance to aggressors and to participate in collective measures for the
maintenance of international peace and security. In an interdependent
world in which aggression against one State might lead to a world war,
all States had an obligation to take steps to avoid a threat to international
peace’??°

The Soviet interpretation of the Charter was notable as it drew a connec-
tion to the high risk of escalation associated with interstate assistance. This
rationale might have indicated a broad and comprehensive understanding
of the prohibition. At the same time, it could also have a limiting effect, set-
ting the bar high for assistance to be prohibited. In any event, the statement
suggests that for the USSR the prohibition was an independent obligation

227 A/C.6/SR.758 (13 November 1962) para 32.
228 A/C.6/SR.756 (9 November 1962) para 35, emphasis added.
229 A/C.6/SR.802 (29 October 1963), 110-111, para 26.
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as part of the “principle of non-aggression” under the UN Charter, distinct
from, although still closely connected to, obligations under the collective
security regime.20

Last but not least, the UN Secretary General prepared a “systematic
summary of comments, statements, proposals and suggestions of member
states” to assist the first Special Committee put in place in 1964. Therein, he
dedicated a sub-section on the “principle of non-use of force” to interstate
assistance. He referred to the Mexican and the Soviet statement. Notably,
the Secretary General allowed himself a slight, but not unimportant inter-
pretative room. In his systematization, he omitted any reference to collect-
ive security, thereby understanding the statements in a broad(er) manner to
refer to a general and separate “prohibition of assistance to States resorting
illegally force”?*! At the same time, he constructed the prohibition accessory
also with respect to the illegality of the assisted act.

b) Assistance and the negotiations

These statements and proposals neither met a direct response (affirmative
or disapproving) with States during the debates, nor did they find their
way into the final declaration. Interstate assistance was not discussed, but
for the related case of non-recognition of territorial acquisitions resulting
from the threat or use of force. This is all the more striking as the Friendly
Relations Declaration from the outset and in retrospect was meant and
endeavored, as the Kenyan delegate put it, “to give flesh and blood” to the
main principle of the threat and use of force.?*

The omission of a specific rule on interstate assistance from the declar-
ation may not be understood to exclude the existence of such a rule,
however. From the outset, States agreed that the declaration was not to
be exhaustive. States were well aware that drafting the Friendly Relations
Declaration was a complex task, which required compromise. In view of
the fact that the final stretch of the negotiations was undertaken under time

230 Ibid 110-111, para 25-26.

231 A/AC.119/L.1 (24 June 1964) 39-40 para 94-95.

232 A/AC.125/SR.22 (25 July 1966), 4; see also India who considered it to be “more than
a mere reiteration of the provisions of the Charter”, as it seeks to “take account of
the evolution that had occurred in international law during the past twenty years
both in the practice of States [...] and of the provisions of various bilateral treaties
and certain declarations” A/AC.119/SR.3 (31 August 1964), 8.
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pressure to finish by the UN’s 25% anniversary, States affirmed the incom-
pleteness of the declaration.?*} States widely noted that the Declaration did
not include many issues that not only did not meet with disagreement but
even might have found consensus.?3* In particular, States emphasized that
the mere fact that a provision was missing, did not mean that the rule did
not exist. For example, most to the point, Italy stressed that

“any principle of general international law and/or of Charter law not
embodied in the declaration was not, as a consequence, any less part
of international law. More precisely, it was no less fundamental than
the principles actually embodied in the declaration. In other words,
even if something was overlooked by the Commission in drafting the
declaration, it was still alive” “That understanding [...] not only applied
to the whole formulation of each of the principles, but also within each
principle to any subparagraphs of the formulation. It applied in particu-
lar to the elements missing from the formulation of the prohibition on

the threat or use of force and of the principle of peaceful settlement.”?3

In that light, it is interesting to see the topic of interstate assistance resurfa-
cing only at dusk of the nine-year debate marked by silence on that matter.
Most expressly, Belgium held that the Friendly Relations Declaration, “like
article 10 of the draft Declaration on Rights and Duties of States, could have
stipulated that every State had the duty to refrain from giving assistance to
any State which was guilty of unlawful use of force, or against which the
United Nations was taking preventive or enforcement action.”23¢
Unfortunately, the records are silent on the reasons why States did not
consider interstate assistance specifically. Besides the pragmatic reason of
limited capacities, the debates also give the impression that States rated
other issues more pressing. Reappearing concerns with respect to the use of
force were the danger of nuclear weapons, subversive activities, (military)
assistance and decolonization, or territorial questions (acquisition and in-
ternational demarcation lines). In view of the political situation in the era of
cold war interstate assistance was not on the top of States’ agenda. In light

233 See UNGA debates, and Sixth Committee [C.6] debates in 1970.

234 For example, the Group of African States: A/PV.1860 para 59: “Many elements
have unfortunately been omitted from the draft, despite the fact that there was no
disagreement about them, from the point of view either of substance or of their
juridical validity?”

235 A/AC.125/SR.114 (1 May 1970), 46.

236 A/C.6/1182 para 67.
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of the predominant position of the two antagonists, the clear alignment
of the world in two camps, and (mostly) partisan adherence to the camp
strategy in combination with the still weak and dependent third world
States just in the verge of enjoying their independence,??” rules treating
interstate assistance was not at the center of interest. Quite the contrary,
strict and elaborate rules, or even a transparent discussion on interstate as-
sistance might have been seen to impede military potential. In this respect,
discussions about and rules on interstate assistance might have met similar
reluctance of States to agree as rules on absolute disarmament.?38

A brief interlude between the USSR and the USA in the 1967-debate
points in a similar direction. The six-day war in 1967 was not without
impact on the debates on the Friendly Relations Declaration,?** and would
have given sufficient reason to States to address interstate assistance. In fact,
the six-day war had prompted in particular Arab States to protest against
Anglo-American support to, incitement and encouragement of Israel.?40
The USSR then brought the topic of inter-state assistance to the negotiating
table. It attempted to translate the protest voiced in the Security Council
to a prohibition of such “assistance” within the context of the Friendly
Relations Declaration:

“incitement to aggression by others must be condemned as demonstrated
by recent events in the Middle East. It was imperative to devise a prin-
ciple concerning responsibility for such incitement since States were
taking advantage of its absence.”?*!

And still, this did not spark a legal discussion on interstate assistance. The
US responded merely on the basis of facts. It did not reject but ignored the
legal claims.?4? Other States likewise did not pick up the recent events to

237 Illustrative are the debates about the right to remove foreign troops and military
bases. See on this Venkateshwara Subramaniam Mani, Basic Principles of Modern
International Law. A Study of the United Nations Debates on the Principles of Inter-
national Law concerning Friendly Relations and Co-operation among States (1993)
148-149.

238 See the result in the Friendly Relations Declaration which was far from what some
States were calling for in light of nuclear danger: A/RES/2625, I para 11: “All States
shall pursue in good faith negotiations for the early conclusion of a universal treaty
on general and complete disarmament under effective control [...]”

239 See e.g. the references to the war in A/AC.125/SR.64-66.

240 S/PV.1348, para 110 (Iraq), para 210 (Syria).

241 A/AC.125/SR.65, 11.

242 1Ibid 15.
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engage in a discussion of legal principle. Rather they preferred to remain
within the realm of the pre-agreed agenda. This is further supported by
a general discussion regarding the degree to which legal principles should
factor in recent events. Some States argued that the “realities of life” must be
taken into account,?®® and that the discussions should not take place within
an “ivory tower”.2#* Others sought to “de-politicize” the discussions, and
hence exclude discussions of specific instances.

Accordingly, the silence on interstate assistance appears to have been
driven more by politics rather than by legal considerations.

¢) Assistance and the prohibition to use force

Despite the sparse direct reference to interstate assistance, the Friendly
Relations Declaration nonetheless allows some conclusions on interstate
assistance. Most notably, the declaration generally suggests that assistance,
under specific circumstances, may constitute a ‘use’ of force (1) as opposed
to than ‘“force’ itself (2).

(1) The debate on assistance to non-State actors

It is of course true that the Friendly Relations Declaration does not say so
with respect to interstate assistance. Paragraphs 8 and 9 of the Declaration,
both fleshing out the principle of non-use of force, hold that

“Every State has the duty to refrain from organizing or encouraging the
organization of irregular forces or armed bands including mercenaries,
for incursion into the territory of another State”

“Every State has the duty to refrain from organizing, instigating, assisting
or participating in acts of civil strife or terrorist acts in another State or
acquiescing in organized activities within its territory directed towards
the commission of such acts, when the acts referred to in the present
paragraph involve a threat or use of force”

Those two sub-rules address support typically provided to non-State actors,
in the Declaration’s terminology: “irregular forces or armed bands in-
cluding mercenaries” or “acts of civil strife or terrorist acts.”

243 E.g. A/AC.125/SR.64, 6 (Algeria).
244 E.g. A/AC.125/SR.65,9 (USSR).
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But the discussions show that with respect to States providing assistance
to other actors using force, the Friendly Relations Declaration was a prelim-
inary universal culmination of a trend in State practice that can be traced
at least back to the inception of the prohibition of the use of force.?
As such, the declaration also reveals States’ general understanding of the
conception of the prohibition to use force in relation to assistance (c) that is
not necessarily limited to non-State actors only (b).

(a) Application to States?

States neither defined “irregular forces or armed bands” nor specified who
they viewed to be responsible for “acts of civil strife or terrorist acts”.
The terms “irregular forces” and “armed bands” are used in context and
delineation from the typical scenario of States using force: via their own
regular naval, military, or air forces.?*® Accordingly, the terminology refers
to military groups that are not part of a regular army organization, and
are not under control of the State.?#” Technically, this could also embrace
armed forces of other States.

And yet, those terms are not those typically used to describe the milit-
ary forces of a foreign State. They are more commonly used to refer to
non-State actors. Similarly, although it is not specified in whose “acts of
civil strife or terrorist acts” a State is participating, these acts are typically
carried out by non-State actors, not foreign States.24® States were primarily
occupied with these scenarios of assistance to non-State actor violence. In
the debates States referred to incidents of State support for non-State actors,
such as in Congo?#’ or Southeast Asia.?>

The reference to “irregular forces” and “armed bands” reflects the agreed
understanding that not every individual who joins a fight against a foreign

245 Recall Chapter 2.

246 See e.g. the proposals of UK, A/AC.119/L.8, para 2 reprinted in A/5746 (1964) para
29, or of Ghana, India, Yugoslavia, A/AC.119/L.15 para 2 reprinted in A/5746 para 31.

247 See on the factor “control” UK: A/AC.119/L.8, Commentary para 2, reprinted in
A/5746 (1964) para 29.

248 Then they would be called foreign intervention rather than “acts of civil strife”.
“Terrorist act” is however more neutral. And time and again, States accuse each
other of “terrorist acts”. See e.g. Israel alleging that Iran is engaged in terrorist acts
when attempting to launch “killer drones”. $/2019/688 (27 August 2019).

249 E.g. A/AC.119/SR.16, 11 (UK); A/AC.125/SR.71, 5 (Czechoslovakia).

250 E.g.A/8018 (1970) para 201
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State or government and whom a State has failed to prevent from joining
is considered a violation of Article 2(4) UNC. States debated whether
the “isolated participation of insular volunteers” amounted to a violation.
Notably, with reference to the law of neutrality, in particular the US and the
USSR stressed that individuals joining was in accordance with international
law.?>! Only a “dispatch of volunteers” on a large scale might amount to
a violation.?® It may be against this background that the reference to
“volunteers” was omitted in the final declaration.?>

What is more, it is notable that States, unlike in other discussions
and practice,>* generally refrained from drawing parallels to assistance to
States. The exception was Guatemala which expressed the hope “that there
might be added to the declaration [...] the obligation not to support or
direct international parties or groups, either directly or indirectly, and the
banning of their use for purposes of intervention in the internal politics of
other countries [...].%%

While the Guatemalan statement was the only one arguably also extend-
ing the obligation to States, it is interesting to note that States were also
careful not to commit themselves to a position that was too stringent and
limited when agreeing on “irregular forces”. Ultimately, the declaration
was accepted only on the understanding that “the term ‘irregular forces’ in-
cludes other similar forces not expressly mentioned in said point.’>>¢ In the
debates, Canada described them as “forces similar in type” to those men-
tioned.?” France referred to “all categories of irregular forces irrespective
of their composition, and no circumstances could limit the scope of it’s

251 A/AC.119/SR.14,9 (USSR); A/AC.119/SR.3,12-13 (USA).

252 A/AC.119/SR.3, 12-13. See also Argentina which also only referred to “irregular forces
or armed bands leaving a State to operate in another State”, A/AC.119/SR.3, 11. See
also UK, A/AC.119/SR.16, 11, and Australia, A/AC.119/SR.17, 11, stating that States
could not organize volunteer forces and send them to another State, and that the
law has changed since the 19% century. The UK in its statement even expressly stated
that its proposal “spoke only of the use by a Government of irregular or volunteer
forces.” Thereby, they seem to acknowledge that isolated participation by insular
volunteers is not covered.

253 It had been accepted in the 1964 consensus A/5746 (1964), 51 para 2(b).

254 See below I1.A.3 and ILB.

255 A/C.6/SR.756 para 35, emphasis added.

256 A/8018 (1970) para 86. See also comments by France (para 147), Canada (para
171), India (para 214), New Zealand A/C.6/1181 para 7. For an earlier but similar
comment see Italy A/AC.125/SR.89, 82 (irregular forces, armed bands and the like),
emphasis added.

257 A/8018 (1970) para 171.
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application”?® This still suggests that for the specific rules, States were
mostly concerned with non-State actors. It however also indicates that
States were aware that the problem of “indirect use of force” was not limit
exclusively to those non-State actors mentioned and scenarios discussed.
It points more towards a principled understanding: States seemed to gener-
ally establish that the prohibition to use force does not only involve direct
use of force by forces under the government’s control, but that it may also
extend to indirect use of force.

In fact, States consulted this very idea to justify the inclusion of the two
paragraphs.

The UK provided the most elaborate reasoning. Introducing its draft
proposal to the Special Committee of 1964, it drew a line between “irregular
or volunteer forces” under Government control and “the case where the
threat and use of force results from the connivance and collusion by the
authorities of a State”.?>® It then continued that for the latter, “the prin-
ciple imputing responsibility [for a violation of Article 2(4) UNC] to any
State which organizes or encourages such activities is clearly established,
although, in particular cases, it may not always be easy to determine the
true facts of the situation”?° The UK later explained, in response to the
USSR’s critique that “international law considered the participation of vo-
lunteers lawful” that “the point was that a Government or a state was not
permitted to evade the prohibition of the threat or use of force by the
transparent device of organizing irregular or volunteer forces to participate
in armed ventures outside its own territory and with that point he was
sure the USSR representative would agree.”?! Notably, the UK stressed the
principled approach it was taking to that problem of assistance to non-State
actors; it viewed the question of the exact circumstances as only secondary.

The Canadian representative argued in a similar manner. He held that it
would be “unreasonable to condemn [...] direct and overt force while not
making an attempt to outlaw subversion, infiltration by trained guerrillas,
and the supply of arms to insurrectionary forces, practices which were the
cause of dangerous tension in many parts of the world.”262

258 Ibid para 147.

259 Note that the passive construction, focusing on the result (threat and use of force)
rather than the responsible actor.

260 A/5746 (1964) para 29 Commentary para 3 and 4.

261 A/AC.119/SR.16, 11.

262 A/AC.I119/SR.6, 9. See also: A/C.6/SR.878, 223 para 15 (Malaysia): “That was a
situation which must be faced firmly, or else States which were enemies of peace
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Various States likewise identified the fact that States increasingly resorted
to those forms of “indirect” use of force as a recent development that had
not been sufficiently addressed in San Francisco. They argued that the
prohibition to use force would not serve its purpose if it did not cover this
recent tendency.?%3

But not all States immediately and unequivocally agreed that (any form
of) assistance fell under the prohibition to use force. Initially, primarily
Western and American States were soliciting for the extension of such
a rule2%* In particular, States were concerned that the recognition of
these rules would impede the possibility to provide military support to
peoples fighting for self-determination.?6> Also, the potential connection
with a right to self-defense prompted critique, in particular without an
appropriate system of verification.?®¢ These concerns related however to the
implementation, the design, and application for the specific case, and the
consequences, not the principle as such. In fact, all States agreed that not
only the classic view of interstate attacks by direct use of force committed
by forces under the control of the State were covered by Article 2(4) UNC.
States from all political and ideological spectrums agreed that indirect use

would be able to continue to commit what amounted in fact to an aggression,
without incurring the consequences of their acts”

263 See for such claims A/AC.125/SR.86, 39 (Nigeria), A/AC.125/SR.63, 3 (India);
C.6/SR.820 para 24 (Cuba). See also A/6799 (1967) para 48. Arguing that the
prohibition would otherwise not serve its purpose: A/AC.119/SR.3, 11 (Argentina);
A/AC.125/SR.25, 18-19 (UK); A/AC.119/SR.3, 13 (USA). Referring to it as most
common form: A/C.6/SR.808, 147 (USA); A/C.6/SR.878, 223 para 15 (Malaysia),
Venezuela A/AC.119/SR.32, 16, A/AC.119/SR.30, 12 (Mexico); A/AC.125/SR.25 para
44, 46 (UK); A/8018 (1970) para 201 (Australia).

264 The proposals which included this principle were: A/AC.119/L.8 para 3 and 4 (UK,
1964); A/AC.125/L.22 para 2(b) and (c) (Australia, Canada, UK and USA, 1966);
A/AC.125/L.44, para 2(b) and (c) (UK); A/AC.125/L.49/Rev.], para 2(b) and (c)
(Argentina, Chile, Guatemala, Mexico, Venezuela). Moreover, it is interesting to
see that after the (not adopted) consensus draft in 1964, the Czechoslovakian draft
submitted in 1966 omitted reference to indirect force again. This led to surprised
reaction in the debates, A/AC.125/SR.18-26, (e.g. USA SR.26 para 8). See also the
USA noting the “growing support”, A/AC.125/SR.84, 20.

265 Mani, Basic Principles, 22, 33. A/AC.125/SR.25 para 24 (United Arab Republic);
A/8018 (1970), 106 (Syria); A/8018, 101, A/AC.125/SR.65, 17 (Kenya); A/AC.119/
SR.14 para 11 (USSR).

266 See Mexico which felt urged to stress that indirect use of force would not constitute
an armed attack. A/AC.125/SR.66, 6; see also Latin American States (Argentina,
Chile, Guatemala, Mexico, Venezuela) in the 1967-proposal, A/AC.125/L.49/Rev.1
para 2(b); United Arab Republic, A/AC.125/SR.25 para 23, A/8018 (1970), 117.
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of force is at least as dangerous as direct force, and that it should be prohib-
ited henceforth. Even those States initially reluctant stressed the danger of
the recent trend in international practice of “indirect aggression/indirect
use of force”

In brief, the rules under the Friendly Relations Declaration apply only
to non-State actors. But they are reflective of a more general problem,
not excluding a similar application to structurally similar actors, including
States, also.267

(b) Structural elements of the prohibition of indirect use of force

On this understanding that force can be used not only through one’s own
forces,208 States addressed the necessary forms of involvement in assisted
actors’ activities. Obviously, the discussions and the final declaration were
concerned with the specific situation of non-State actor violence only. The
specifics in this respect are not of interest here. Instead, the debates are en-
lightening as they reveal three aspects of the general conception of “indirect
use of force” that claim validity irrespective of through which actor the State
is ‘using force’. 2

First, the Friendly Relations Declarations identified as necessary and
most basic condition that there is an (assisted) act directed against a tar-
geted State. Mere assistance on its own without action may neither amount
to a “use of force” nor to an act of “intervention”.

The wording of paragraph 8 may leave room for argument that the
assisted acts need not necessarily in fact take place, as they refer to a “duty
to refrain from organizing [...] armed bands, for incursion.” States acted
however on the assumption that the assisted act must occur. Accordingly,
paragraph 9 requires that the “acts [...] involve a threat or use of force” The

267 See also Olivier Corten, 'La complicité dans le droit de la responsabilité interna-
tionale: un concept inutile?, 58 AFDI (2012) 62 who however does not separate
between indirect use of force and participation.

268 This indicates also the common reference that any intervention is prohibited
whether “direct or indirect”. See e.g. A/C.6/809 para 7 (Indonesia); A/C.6/812 para
10 (Syria); A/C.6/SR.815 para 33 (Ghana).

269 This in particular so as States took a principled approach towards that matter. States
stressed the importance and clarification of the principle as such. See for example
Argentina which “considered it essential for indirect methods of force to be included
in the concept of force” A/AC.125/SR.26 para 18; A/AC.125/SR.86, 35 (USSR);
A/C.6/1180 para 22 (USA); A/C.6/1183 para 25 (Thailand).

230

https://dol.org/10.5771/9783748939825-183 - am 12.01.2026, 14:52:00.



https://doi.org/10.5771/9783748939825-183
https://www.inlibra.com/de/agb
https://www.inlibra.com/de/agb
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discussions on the definition of an intervention, that was considered the lex
generalis to the prohibition to use force, also convey this understanding.2”°
The inevitable fact that States’ actions affected other States was not prohib-
ited.?”! The principle of non-intervention did not prohibit the exercise of
a State’s fundamental freedom of choice in essential matters.?’> Instead,
“any interference or pressure” should be prohibited.?”? But crucially, States
agreed that this presupposed that the act was “directed towards producing
a desired effect on another State”.?’* Mere bilateral conduct, like assistance,
was not considered to be covered.?”>

When a conduct is directed against another State again always depends
on the specific circumstances. A certain conduct cannot be generally ex-
cluded, as Mexico illustrated: A ban on imports of a certain product as it
is dangerous to public health is as a matter of principle no intervention.
If, however, the ban is applied discriminatorily against one State from the
same ecological zone, it may be considered an intervention.?’¢ In this light,
in order to qualify as use of force, there must be an assisted action directed
against the target State or other specific circumstances.

At the same time, States made clear that the violating act was the pro-
vision of assistance itself. States did not necessarily seek to establish the
responsibility of the assisted (private) actors through this concept.?””

Second, the assisted act must “involve a threat or use of force”. This
prerequisite was included already in the first draft text formulating con-

270 See for example A/5746 (1964) para 205 (UK), para 207 (USA), para 221; A/
AC.119/SR.30, 7 (Mexico); A/6230 (1966) para 302. See also A/8018 (1970) para
201 and A/C.6/1178 para 37 (Australia); A/C.6/1179 (Finland) who stressed the
importance of the clarification as a principle, but was not so much concerned with
the specificities of the forms.

271 A/C.6/SR.825 para 8 et seq (USA); A/AC.119/L.8 Commentary, para 3 (UK);
A/AC.119/SR.30, 8 (Mexico).

272 A/AC.119/SR.30, 14-15 (Netherlands). See also Mani, Basic Principles, 61-62.

273 1Ibid 75 quoting the proposals.

274 1Ibid 67. There was a variety of opinions how this “direction against someone” was
to be determined. See e.g. France: “abnormal or improper pressure exercised by one
State on another State in order to force it”; Thailand: “all activities — even those not
involving armed force — which were calculated to impair the authority of the legal
government of another State” A/C.1/SR.1398, 265; Ghana: “dictatorial exercise of
influence”, A/AC.119/SR.29, 6.

275 A/6799 (1967) para 353.

276 A/C.6/SR.886, 278; Mani, Basic Principles, 76.

277 A/AC.119/SR.29, 6 (Ghana). See also A/AC.125/SR.26 para 31 (Australia); indirectly
A/AC.125/SR.25 para 44 (UK).
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sensus,?’8 and was retained in the final version.?”® Accordingly, all examples
that were viewed to fall under the principle of non-use of force included
activities involving the use of force, i.e. the activity would amount to a use
of force if committed by the assisting State itself.

States considered the prerequisite key to delineate conduct falling under
the prohibition to use force from conduct covered by the prohibition of
intervention.?8" This requirement explains itself against the background of
the protracted debate on the meaning of force. A central point of conten-
tion throughout the debates was the scope and meaning of “force”. Some
understood “force” to only embrace “armed force”. Others interpreted it
in a broader manner to include other forms, such as economic force,
t00.28! Despite elaborate and extensive arguments, neither interpretation
found approval among all States. Yet, as a compromise, there was (at least
in principle) agreement that the principle of non-intervention may also
cover forms of coercion not involving (armed) force. States agreed that the
principle of non-intervention was broader as it covers coercion even if not
amounting to force.?®? Views initially advanced that intervention equals the
use of force did not prevail.?8* Accordingly, the principle of non-interven-

278 A/5746 (1964), 51. The draft consensus text was not adopted as the US rejected
it. Later, the US however accepted the text, A/6230 (1966) para 47. See on the
discussions of the status of this paper: A/6230 para 45-52.

279 A/RES/2625 Principle I, para 9, but not para 8.

280 See the for example the 1968 Drafting Committee’s Report A/7326 (1968) para 111,
40-41, where some States agreed to the inclusion only if this factor was explicitly
added. See also A/7619 (1969), 39 para 117. See also for proposals submitted and
statements on that matter: A/6230 (1966) para 27 (UK et al proposal); A/6230 para
29 (Netherland and Italy proposal); A/6799 (1967) para 48 and 61; A/7326 (1968)
para 47, and drafting committee during that debate; A/7326 para 116 (Mexico);
A/C.6/SR.878, 223 para 15 (Malaysia); A/AC.125/SR.66, 19 (Argentina); A/AC.125/
SR.71, 6 (Czechoslovakia).

281 For a summary of the debates see A/5746 (1964) para 47-63, A/6230 (1966), para
65-76.

282 See for this rationale also A/5746 (1964) para 251; A/AC.119/SR.30, 7 (Mexico),
A/AC.125/SR.26 para 36 (Yugoslavia); A/AC.125/SR.26 para 53 (Netherlands);
A/AC.125/SR.86, 43 (Sweden); A/AC.125/SR.64, 6-7 (UK); A/AC.125/SR.66, 15-16
(Canada). Everything involving force should be covered by the prohibition to
use force, see Australia A/AC.119/SR.32, 12-13, Czechoslovakia A/AC.119/SR.32, 29;
A/6230 (1966) para 302-303.

283 See the US which argued initially for a narrow interpretation of a principle of
non-intervention, not going beyond Article 2(4) UNC itself. A/5746 (1964), 142
para 219: A/AC.119/SR.29, 8-12, A/AC.119/SR.32, 25-27. See also A/6230 (1966) para
302-303.
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tion covers both, forcible and non-forcible action. The prohibition to use
force covers only “force” — whatever this meant.

In this light, it is interesting to see that with respect to assistance to
non-State actors, there was some controversy about whether to include this
in the prohibition of the use of force or the principle of non-intervention.?8*
Eventually, States agreed that both, the principle of non-intervention and
the prohibition to use force, embraced assistance to non-State actors en-
gaged in subversive acts.?8> And eventually, States agreed that to fall under
the prohibition to use force, the assisted act must involve the threat or use
of force. Thereby, States made clear that — without solving their dispute on
the meaning of force - the threshold of the prohibition to use force is in
any event not lowered. At the same time, they ensured that it was still a
comprehensive prohibition.

Notably, however, this was only a necessary condition to fall within the
principle of non-use of force.

For example, the 1964-consensus was found only on the understanding
that “the acts mentioned in the two sub-paragraphs [i.e., those prohibit-
ing assistance to non-State actors] are pre-eminently acts of intervention
although under certain circumstances they could become acts involving the
threat or use of force”?8¢ Likewise, the UK stated that the classification
as intervention or use of force depended on the circumstances.?®” For
example, with respect to volunteers, the USA and USSR voiced concern
that even if individuals joined armed fights against a State, States did not
have an obligation unless it applied on a large scale.?8¥ Australia referring to
the example discussed of British Lord Byron joining Greek independence
fighters in 1824, stated that this may not have been a violation of interna-
tional law in 1824, but this in itself was not enough to say that it was allowed

284 A/AC.125/SR.65, 13-14 (Yugoslavia). A/6799 (1967) para 49, see also report of the
working group, 61. A/7326 (1968) para 114 (USA). Already in 1964, States included
these forms in their proposals: see e.g. A/5746 (1964) para 204 (Yugoslavia); A/5746
(1964) para 208 (Mexico); A/5746 (1964) para 209 (Ghana, India, Yugoslavia).

285 Statements in reports: A/6799 (1967) para 50; A/7326 (1968) para 47; A/7326,
40 para 111. Statements by States: A/AC.125/SR.86, 42 (Sweden); A/AC.119/SR.32,
18, A/AC.125/SR.86, 38 (UK); A/AC.125/SR.87, 54 (France); A/AC.125/SR.89, 89
(Canada); A/AC.125/SR.71, 6 (Czechoslovakia).

286 A/5746 (1964), 51, emphasis added.

287 A/7326 (1968) para 119. See also Mexico also speaking on behalf of the delegations
of Guatemala, Argentina, Chile, and Venezuela A/7326 para 116 “certain circum-
stances.”

288 A/AC.119/SR.3,13; A/AC.119/SR.14, 9.
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today.?®° In the 1967 debate, the argument for not limiting the prohibition
of assistance to the principle of non-intervention was that the assisted acts
“could be, and in fact often were, accompanied by the use of force”.2°° This
was also reflected in the final version: the duty of non-intervention includes
“finance[ing]” and “tolerate[ing]” as sufficient State conduct — conduct that
is not included in the principle of non-use of force?’! Accordingly, this
implies that if the assisted act does not “involve a threat or use of force” it
may not amount to a “use of force” If the assisted act does “involve a threat
or use of force”, this, however, does not mean that any assistance amounts
to a use of force. Rather, it depends on the circumstances.

This is linked to the third remarkable aspect: what kind of involvement is
necessary that an assisting State can be considered to “use” the assisted
force? States argued based on two presumptions: first, that there is a
conduct amounting to use of force. Second, and importantly, States were
primarily preoccupied with situations in which they do not exercise control
over the assisted actor. States wished to expressly clarify that the prohibition
also extends to other forms of involvement short of control in activities by
those non-State actors.

As a result, States dedicated two paragraphs to the problem: one dealing
with the organization and encouragement of the organization of irregular
forces and armed bands for incursion; the other addressing the involve-
ment in civil strife or terrorist acts.

289 A/AC.119/SR.17, 11. See also A/AC.119/SR.16, 11 (UK).

290 A/6799 (1967) para 50, emphasis added.

291 But this needs to be taken with caution. The Netherlands flagged that “the draft
declaration, despite its title, could not be interpreted as a carefully drafted legal
document would be interpreted. The method of work adopted by the Committee,
according to which the wording of principles or parts of principles had been
negotiated at different sessions and between different groups of members had in-
evitably led to overlapping, inconsistencies in wording, lacunae and redundancies.
No opportunities had as yet been given to review the draft declaration as a whole
from a legal point of view, and it did not seem likely that such a review could be
seriously undertaken. Consequently, legal consequences could not be attached to
the fact that the same notions had often been expressed in the draft declaration in
different wordings and that clauses which, once incorporated in one principle or
part of a principle, should, in logic and law, also be inserted in another principle
or part of a principle, had not been so inserted. In particular, any argumentation a
contrario - already in any case a dubious process of reasoning in the interpretation
of international legal documents - would be inadmissible in respect of the terms of
the present draft declaration.” A/8018 (1970), 95 para 164.
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Different forms of involvement were agreed on for those two paragraphs.
Yet, the difference between those paragraphs should not be overstated.
First, it needs to be borne in mind that States, when agreeing on paragraphs
8 and 9, noted that the alternatives were not easily differentiable.?*? Second,
during the discussions and the drafting process, both paragraphs were
treated as a unit, seen more as an important clarification of the principle
that the prohibition to use force also extends to indirect uses than as an
elaborate and comprehensive analysis of which forms are covered.?*> For
example, the USA, seconded by Italy, stated:2%*

“The provision against instigating civil strife and terrorist acts was im-
portant. It should be made clear that the word “encouraging” in the
agreed statement on armed bands should also be taken to cover organiz-
ation, instigation, assistance and participation which were the actions
referred to in the statement on civil strife and terrorist acts, and that
acquiescence in the organization by alien sources of armed bands on na-
tional territory could be as much a violation of national responsibilities
as acquiescence in civil strife and terrorist acts perpetrated by foreigners
on and from the territory of the State.”2

The same was true vice versa with respect to the requirement that acts need
to involve a threat or use of force.

To get a sense of what States deemed sufficient for an “indirect use
of force”, it is more interesting to see what forms of involvement were re-
quired. Of interest here is however not the specific application to non-State
actors. Many different standards were discussed, ranging from covering
the provision of military supplies, arms, and training to fomenting and
provoking civil strife, as well as the tolerance or non-prevention of such
acts.?® In light of the variety of potential measures, States agreed not to
opt for a definitive list of actions but to define them in general terms.?%”
In any event, these conclusions should be treated with due care: virtually

292 E.g. A/7618 para 127 (Syria). In general: A/AC.125/SR.72, 9 (Mexico).

293 For example, with respect to the fact that the assisted acts need to involve a “threat
or use of force”

294 See for example Italy which voiced its understanding that encouragement encom-
passes acquiescence as well, A/7618 para 128, A/AC.125/SR.109, A/AC.125/SR.114,
43.

295 A/7619 (1969) para 119.

296 For an overview on the views see A/5746 (1964), 62.

297 See A/5746 (1964) para 29 (UK).
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all States agreed that the drafting was by no means perfect and necessarily
representative of what States meant.?”® In particular, States warned against
drawing systematic conclusions?®® and taking the wording too literally.30
Accordingly, States emphasized that the debates were key to understand the
declaration’s key messages.3!

Nonetheless, the Friendly Relations Declaration allows to sketch lines
of principle. First, the fact remains that States draw lines between the
alternatives.3%2 States voiced concern about the exact wording; they distin-
guished between different forms. Second, the ultimate wording on which
States agreed cannot just be disregarded, most notably as States argued
explicitly on a legal level. The text remains the best evidence for States’
consensus. Implicit agreement not reflected in the text is not irrelevant. It is
particularly important for the specificities of the application to the situation
dealt with. It is however not decisive for the general lines. This is all the
more so as, last but not least, through subsequent practice and repetition,
the initially only vague differences have been solidified over time.

Irrespective of the specific details, the Friendly Relations Declaration
displays two general features. First, as a matter of reasoning and methodo-
logy, States inter alia referred to and were inspired by notions of the law
of neutrality in assessing the extent of (im)permissible support.3% Second,
the broad forms of involvement, like “instigating, assisting, participating
or acquiescing in” the non-State actor violence were only prohibited for
“civil strife or terrorist acts in another State%* In the case of “incursion
into the territory of another State” involving the use of force, only the more
involved “organization or encourage[ment of ] the organization” suffices.30>
On the other hand, “financing” and “toleration” are only deemed sufficient

298 E.g. Cameroon A/PV.1860 para 37; Asian Group A/PV.1860 para 69. See for example
on the shortcomings of the drafting process: A/AC.125/SR.66, 12-13 (Italy).

299 A/8019 97 para 164 (Netherlands). But see also statements that indicated that it was
an “integrated” declaration with “inter-related” principles. For example, A/AC.125/
SR.71, 4, A/PV.1860 para 88 (UK), A/AC.125/SR.72, 4 (USA).

300 For example, Japan reminded the Committee that they are “engaged not in any
academic exercise of theory” A/AC.125/SR.88, 64.

301 E.g. A/PV.1860 para 22, 25, 27 (Japan, as Rapporteur of the Sixth Committee), para
83 (UK).

302 E.g. A/AC.119/SR.16, 16-17 (Venezuela).

303 E.g. A/AC.119/SR.3,13 (USA); A/5746 (1964), 29 para 45.

304 Emphasis added.

305 But see Italy arguing that acquiescence is the same as encouraging, A/7618 para 128,
A/AC.125/SR.109, A/AC.125/SR. 114, 43.
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for a violation of the principle of non-intervention, not the principle of
non-use of force (and this seems to be so despite the fact that the assisted
act involves the threat or use of force). Also, statements like those by the US
and USSR on volunteers point in a similar direction: mere non-prevention
of isolated volunteers does not lead to a use of force; this connection is
too weak and remote; it rather requires a specific involvement and direct
contribution.3%

These distinctions may not be entirely precise for the application in the
specific case, not least against the background of ‘implicit understandings’
voiced by several States. But crucially, they show that States distinguish
between different forms of involvement, and they allow to deduce different
abstract factors.

Generalizing this practice, the Friendly Relations Declaration hence in-
dicates that assistance to acts involving the use of force by non-State actors
may violate different norms: the prohibition to use force and the principle
of non-intervention. An independent norm of non-assistance was not dis-
cussed.

To fall within the realm of the prohibition to use of force, assistance
needs to be direct. States did not alter the Charter’s default rule: to “use
force” States providing assistance must still be a “perpetrator”. They must
be the ones essentially contributing to and shaping the assisted use of force.
The situation States had in mind was, as Cuba aptly put it, that the assisted
actors were “tools of the country without whose arms and training they
would not have been able to attack.”307

To determine when this is the case requires a case-by-case assessment
involving many different factors. Abstractly speaking, relevant factors seem
to include the position and role of the assisted actor, the extent and form
of assistance provided (including the role and knowledge of the assisting
State), the timing, the immediate effect of assistance in the use of force,

306 A/AC.119/SR.3, 12-13 (USA); A/AC.119/SR.14, 9 (USSR). See also A/AC.119/SR.29,
6-7 (Ghana).

307 A/C.6/SR.820 para 24 (Cuba), emphasis added. See also UK that described “terror-
ism and armed violence by subversive groups” as “instrument whereby one State
attacked another”, A/AC.125/SR.25 para 24. Argentina referred to a “method of
force”, A/AC.125/SR.26 para 18; Cameroon referred to “armed intervention by
intermediaries” (conceptualizing and defining the problem under the principle of
non-intervention, yet not engaged in a delineation exercise) A/AC.125/SR.73, 15.
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the (seriousness of the) consequences and effects of assistance,?® and the
importance, decisiveness, and relevance of assistance.30°

For example, the Friendly Relations Declaration suggests that if the State
directly and immediately contributes to the use of force, the State is viewed
to “use” the other actor’s force. Also, if the assisted group is already within
the territory of the target State and engaged in ongoing civil strife, lesser
forms of involvement are deemed as use of force, as the assistance has
immediate effects. In fact, such attacks from within the State were deemed
particularly dangerous, and problematic, as they are difficult to detect and
prove, and can potentially have highly effective destructive effects. Accord-
ingly, any assistance, even if it was only a minor contribution to such
groups and their activities, had such an immediate and close connection to
the threat or use of force that it was classified as use of force. On the other
hand, if the assisting State engaged in more remote forms of assistance, the
threshold of a “use” was not met. Accordingly, funding itself did not suffice
in contrast to providing weapons.

The Friendly Relations Declaration’s focus on non-State actors further
implies that the application of the principle and other factors depend on
the nature and character of the assisted actor. This means that the specific
application of the Declaration has to be viewed against the typical specific
characteristics of non-State actors: (1) Non-State actors engaged in a use of
force often have only one specific purpose, be it terrorists, or rebel groups
— usually they pursue a specific goal and specific action directed directly
against one particular State. (2) Non-State actors are often (at least when
operating from within the targeted State) very closely connected to the
targeted State. Mexico has distilled this well when stating: “In the world
of today, subversion was perhaps the most common and most dangerous
form of intervention [...]. Their goal was no longer to overthrow a rival or
hostile government, but to change completely the political, economic and
social structure of another State in the name of supposedly ideological prin-
ciples!0 Assistance to rebel groups hence targets a State from within. The
close connection of non-State actors to the State itself goes against the very
core of State sovereignty. (3) Another feature specific to non-State actors,
reoccurring in the debates, is that assistance is often non-transparent and

308 E.g.A/6799 (1967) para 360.
309 A/C.6/SR.820 para 24 (Cuba).
310 A/AC.119/SR.30, 12.
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covert, and difficult to trace, detect and prove.’!! Assistance was a means
that was considered more subtle, disguised, and clandestine, and hence
more dangerous.®? (4) In addition, non-State actors have more limited
possibilities and power in the international arena. For example, compared
to States, non-State actors have a more limited market for weapons and
tools necessary to engage in violence of sufficient intensity to qualify as
a threat or use of force. This meant that certain assistance, like providing
general funding, may be more remote than for States. (5) At the same time,
non-State actors cannot violate the ius contra bellum.>3 This may explain
why States did not require a legality requirement, like for States where they
prohibit assistance only to an aggressor, i.e., a State illegally resorting to
force.

Crucially, the Declaration’s focus on non-State actors has implications
for the specific preconditions and may explain why specific elements such
as knowledge do not feature prominently. For example, the specific one-di-
mensional nature of non-State rebel groups implies that the assisting State
typically has knowledge, or at least can be reasonably expected to have
knowledge about the acts for which the assistance is used. Similarly, as
rebel groups typically sit within the targeted State, the location of the
actor determines the directness of the effect of assistance. Last but not
least, the Friendly Relations Declaration makes clear that those factors are
interconnected, without one factor being fully determinative. This means
that while the nature of the assisted actor will be in many respects already
determinative, other factors are important, too. In fact, the nature of the
assisted actor may suggest how the other factors are shaped. However, it
is crucial to scrutinize those nonetheless independently as well. Not all
non-State actors are alike; the other factors help to create a case-specific
assessment fair to each individual case.

(2) Assistance as ‘force’

States also controversially debated the definition of “force”. At the center
of the debate was the question of whether the prohibition of use of force

311 See for example A/AC.119/SR.16, 11 (UK); A/6799 (1967) para 350; A/AC.125/SR.72,
18 (Kenya).

312 A/6799 (1967) para 48.

313 A/AC.119/SR.29, 6 (Ghana) making clear that the responsibility for the assisting
State does not change this.
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prohibits only armed force or also economic, political, or ideological force.
States did not argue that assistance per se constituted force. This was only
discussed under the distinct question of “indirect use of force”. Still, at
the same time, it is helpful to see that any force discussed needed to be
directed against another actor. States made clear that acts being merely
directed inwards, which might also affect other States, could be considered
as force3

d) Assistance and intervention

Besides the principle of non-use of force, the Friendly Relations Declaration
clarified the principle of non-intervention. The discussions are interesting
for interstate assistance in two respects.

First, the very fact that States recognized the concept of non-intervention
explicitly and universally without any objection, despite the fact that the
principle is not explicitly recognized in the Charter, is remarkable at the
methodological level. The recognition of the principle demonstrated that
States did not conceive the text of the Charter to be exclusively limited to
those principles and rules expressly laid down in the Charter. The Charter
was viewed to also contain “implicit” rules.>™> The American text-oriented
argument that the Charter prohibited only interventions that meet the
threshold expressly stipulated in Article 2(4) UNC did not prevail.

Second, the Friendly Relations Declaration suggests that assistance to
acts involving the use of force may fall under the principle of non-interven-
tion as well. In defining the principle, States agreed that “no State shall

314 A/5746 (1964) para 60 (e.g. exchange control).

315 Reports: A/5746 (1964) para 214, 216. See for example statements: A/AC.119/SR.30
4-5, 6 (Mexico): “Principle is implicit in the charter without being stated expressly”;
A/ACI19/SR.25, 7, A/AC.119/SR.31, 11 (Yugoslavia): “principle is implicit in the
Charter”, and in a principled manner: A/C.6/753 98, para 27 (Yugoslavia ) “some
principles are implicit in its very essence”; A/AC.119/SR.26, 7 (Romania); A/AC.119/
SR.28, 11 (USSR) (initially only use of force, now broader), A/AC.119/SR.30, 18-19;
A/AC.119/SR.25, 4-5, A/AC.125/SR.8, 4, A/AC.125/SR.71, 5 (Czechoslovakia); A/
AC.119/SR.20, 16, A/C.6/SR.885, 269 (India); A/AC.125/SR.73, 10 (Canada). But see
A/AC.119/8R.29, 9, 12, A/AC.119/SR.30, 30 (USA), arguing that at least Article 2(4)
only covers armed force, and warning that stretching this concept could lead to
a “dilution of legal standards and depreciation of Charter standards” Ultimately,
the USA however also accepted the principle of non-intervention. Also cautiously:
Sweden A/C.6/SR.886, 275 entertaining “little doubt” that the principle was inher-
ent. See also Mani, Basic Principles, 57.

240

https://dol.org/10.5771/9783748939825-183 - am 12.01.2026, 14:52:00.



https://doi.org/10.5771/9783748939825-183
https://www.inlibra.com/de/agb
https://www.inlibra.com/de/agb

I1. Assistance in international practice

organize, assist, foment, finance, incite or tolerate subversive, terrorist or
armed activities directed towards the violent overthrow of the regime of
another State, or interfere in civil strife in another State”

As already discussed, States agreed that assistance to acts that involve
the threat or use of force principally fall under the prohibition to use
force. More remote involvement of the assisting State, or as the Swedish
delegate Blix has put it “far less serious™!¢ action could then be considered
a prohibited intervention. As such, States sought to close loopholes that
Article 2(4) UNC may have eventually left.?” Accordingly, even though the
Friendly Relations Declaration focused exclusively on assistance provided
to non-State actors, States did not exclude that interstate assistance could
technically fall within the ambit of non-intervention, too.

e) Assistance as a threat of force

States did not ultimately agree on a definition with respect to a threat
of force.3® But during the debates, an interesting exchange relating to assis-
tance and the threat of force evolved.

In defining a “threat of force”, States widely agreed that a threat of
force need not be voiced directly but may also be “deduced from the
circumstances as well as from express words”.*! On that basis, those States
engaging in the debate appeared to agree that in any event, the threat must
be directed against another actor.

The exact circumstances when this was the case may have been contro-
versial. Among the examples discussed were the presence of an overwhelm-
ing foreign military force at the border, or interruptions of economic rela-
tions or means of communications.’?° Mere interstate assistance was not
mentioned, however, suggesting that assistance is only problematic to the
extent that it is directed against another State.

This impression is also affirmed by the discussions on military bases.3?!
Some States had asserted that the mere existence of military bases

316 A/AC.125/SR.73,12.

317 E.g. A/AC.119/L.1 para 182.

318 See for an overview Mani, Basic Principles, 16-18.

319 A/C.6/SR.305, 125 (UK); See also Chile who considered “justified fear” as decisive
criterion: A/AC.125/SR.25, 10.

320 A/AC.125/SR.19,7 (Madagascar).

321 A/5746 (1964) para 41; A/6799 (1967) para 435; see e.g. C.6/SR.815 para 33 (Ghana).
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amounted to a threat of force.3*? As such claims were formulated impre-
cisely and broadly, it remained unclear who threatened whom with force
by establishing a military base. It seems that those States were primarily
concerned with non-consensual military bases as relics of colonial times.3??
Accordingly, the threat would be directed against the involuntary host
State, not against third States. The threatening State would be the State
establishing the military base. To the extent that the military base could be
considered a threat against a State other than the host State, this reading
was forcefully rejected. For example, later Judge Schwebel, in an interven-
tion for the USA, held that a threat “hardly” included “a simple increase
in military potential.”®** He added that “at least the threat must be openly
made and communicated by some means to States threatened”. And more
specifically, in reply to arguments advanced which he was not sure whether
to classify as legal or rather political, he held that “the mere existence of
military bases, whether foreign or national, did not represent a threat”3?>

The Friendly Relations Declaration did not lead to absolute clarity on
the issue, in particular as the claims advanced remained imprecise. It can
be noted however in any event that such claims did not receive universal
agreement. To the contrary, they sparked principled objection.

3) The Definition of Aggression (1974)

To define aggression was a long and controversial process, during which
Benjamin Ferencz observed that “[i]t is seemingly [...] easier to commit
aggression than to define it326 After long years of discussions, the UNGA
eventually adopted by consensus a Definition of Aggression,*?” various
paragraphs of which are by now accepted to reflect customary international

322 Seee.g. C.6/SR.815 para 33 (Ghana).

323 A/6230 (1966) para 390; A/6799 (1967) para 435. This is also suggested by the fact
that the issue was discussed in the realm of State sovereignty and the right to remove
military bases if so wished.

324 A/AC.119/SR.3, 14.

325 A/AC.119/SR.3,15 (emphasis added).

326 Benjamin B Ferencz, 'Defining Aggression: Where It Stands and Where It's Going),
66(3) AJIL (1972) 491.

327 A/RES/3314 (XXIX), Definition of Aggression (14 December 1974), Annex.
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law.328 The Definition of Aggression is an important part of the legal frame-
work governing interstate assistance.

a) Nature and purpose of the Definition

The Aggression Definition set out to determine the meaning of ‘aggression’.
As an authoritative statement of the law, so the wish of some States, the
declaration was meant to define and thus contain the broad powers of
the Security Council as set out in Article 39 UNC.3? It is not the place
to discuss whether this ambitious goal was reached.’3 But even to the
extent that the resolution might not effectively limit the Security Council’s
great prerogative,®! it adds clarity and guidance on the trigger for Security
Council action.33

The resolution, however, is not limited to defining the Security Council’s
power. By its very nature, the Definition of Aggression also addresses States

328

329

330

331

332

Nicaragua, 103-104 para 195. Against the fact that the entire Definition has become
customary international law: Carrie McDougall, The Crime of Aggression under the
Rome Statute of the International Criminal Court (2013) 95; Oscar Solera, Defining
the Crime of Aggression (2007) 202; Theodor Meron, 'Defining Aggression for the
International Criminal Court Lead Articles, 25(1) SuffolkTransnatILRev (2001-2002)
9-10. With the Kampala Definition, at least Article 3 is considered to reflect cus-
tomary international law, Tom Ruys, 'The impact of the Kampala definition of
aggression on the law on the use of force} 3(2) JUFIL (2016) 188.

See Definition of Aggression, para 4; Annex preamble para 2, Articles 2, 4. As
Bruha explains this was part of a political agenda by new States to affect the power
relationship through influencing the legal landscape by expressing authoritative
statements of general international law. Thomas Bruha, 'The General Assembly’s
Definition of the Act of Aggression' in Claus Krefl and Stefan Barriga (eds), The
Crime of Aggression: A Commentary (2017) 151; Solera, Crime of Aggression, 50 et
seq; Ahmed M Rifaat, International Aggression. A Study of the Legal Concept: Its
Development and Definition in International Law (1979) 266.

Critical Julius Stone, 'Hopes and Loopholes in the 1974 Definition of Aggression,
71(2) AJIL (1977) 224-226; Solera, Crime of Aggression, 201-204. On the internation-
al community’s reception see McDougall, Crime of Aggression, 83-96.

It may not effectively limit the Council because (1) the prerogative was expressly
conserved, and (2) the definition is not exhaustive. For States stressing this see
A/7185/Rev.l, 20-21 para 41.

For example, Articles 2 and 4 Definition of Aggression; preamble paragraph 5:
“basic principles as guidance”. States stressed this as well: e.g. A/C.6/SR.1472, 46
para 24 (Italy). See also Rifaat, Aggression, 267.
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themselves. Not at least it concerns their conduct.3** As such, it further elu-
cidated and refined obligations in international law. In the present context,
the resolution is legally important and relevant for two more concepts:334
It further defines what conduct States understand to be a use of force.
Moreover, it sheds some light on the question against which actions States
may invoke and exercise their right to self-defense.

First, the Definition of Aggression concretizes what conduct amounts to
a “use of force” Article 1 defines ‘aggression’ in the abstract as “the use of
armed force by a State against the sovereignty, territorial integrity, or polit-
ical independence of another State, or in any other manner inconsistent
with the Charter of the United Nations** It then cites an enumeration
of situations which amount to aggression. Hence, any conduct enumerated
in the Aggression Definition can positively be seen as a use of force prohib-
ited under Article 2(4) UNC.3*® What may be ultimately embraced by the
Definition, however, depended on various considerations: political priority
as well as other relevant circumstances.>”

Also, the Definition does not define “use of force” exhaustively.3 It
merely reflects “the most serious and dangerous form of illegal use of force,”
as the preamble stresses. The concept of aggression is hence open to other
acts even if they are not expressly stipulated. On a related note, one should
be careful to conclude a contrario that what is not entailed in the Definition

«

333 A/AC.I34/SR.112, 18 (Romania); A/AC.134/SR.113, 30-31 (Yugoslavia); A/C.6/
SR.1472, 45 para 10 (Sweden); A/C.6/SR.1480, 88 para 7 (Jamaica). But see for
a narrow reading A/AC.134/SR.113, 39 (UK) “valuable guidance to the Security
Council - no less and no more”, A/C.6/SR.1480, 95 para 68 (USA).

334 See on the relationship between aggression and other concepts: McDougall, Crime
of Aggression, 63-70; Michael Bothe, 'Die Erklarung der Generalversammlung der
Vereinten Nationen uber die Definition der Aggression, 18 GYIL (1975).

335 Article 1 Definition of Aggression.

336 For States stressing this parallel see for example A/2162 (1952), 26 (Netherlands);
A/C.6/SR.1474 (1974), 53 para 2 (Nigeria); A/C.6/SR.1475 (1974), 61 para 11 (Ro-
mania); A/C.6/SR.1478 (1974), 79 para 54 (Sri Lanka); A/C.6/SR.1477 (1974), 70
para 18 (UK).

337 The latter was a formula compromise to overcome the disagreement whether or
not aggressive intent was required. The Six Power Draft required an unlawful pur-
pose, while the Soviet and 13 Power Draft preferred an objective conceptualization.
Benjamin B Ferencz, A Proposed Definition of Aggression: By Compromise and
Consensus, 22(3) ICLQ (1973) 423; Stone, AJIL (1977) 228-229.

338 Article 4 Definition of Aggression.
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is legal.>* The limitation to the use of armed force was agreed upon the un-
derstanding that the controversies whether or not aggression should entail
also forms below (armed) force were not conclusively settled.34? Moreover,
States aimed to adopt a resolution by consensus.>! This provided States
with a quasi-veto power that heavily influenced the drafting process and the
proposals and that led to omissions and limitations of the Definition.

In relation to the prohibition of the use of force, the Definition of
Aggression has two effects. It defines acts that qualify as aggression, and
thus refines the understanding of prohibition to use force. Through the
consensual stipulation of the rules, it also contributes to the development of
parallel rules of customary international law. In addition to this quasi-legis-
lative function, the Definition of Aggression sets a precedent that provides
structural guidance on the classification of State conduct under the prohib-
ition to use of force that may qualify as aggression.’#? This function is
also reflected in the Definition’s flexible design that incorporates one of
States’ main arguments against an (enumerative) definition of aggression:
that an enumeration was necessarily incomplete and rigid, opening many
loopholes, and thus dangerously providing the pretense of legitimacy for
those acts not captured.>*3

Second, the word of caution on the impact of the Definition is strongly
tied to the second implication of the Aggression Definition: shedding light

339 For example, A/C.6/SR.413 (1954), 87 para 29 (Norway); A/AC.134/SR.112 (1974),
22 (Cyprus); A/AC.134/SR.113, 28 (USA); A/C.6/SR.1472 (1974), 44 para 7
(Sweden).

340 For example, other forms of aggression were controversially debated (most
illustratively A/2638 (1953) para 41, 70-78 (economic aggression), 79-82 (ideological
aggression)), but not settled. Thomas Bruha, Die Definition der Aggression: Faktiz-
itat und Normativitit des UN-Konsensbildungsprozesses der Jahre 1968 bis 1974;
zugleich ein Beitrag zur Strukturanalyse des Volkerrechts (1980) 265.

341 A/8019 (1970) para 16. Bruha, Definition of Aggression, 151, 152-153; Stone, AJIL
(1977) 230-231.

342 See for example Bruha, Definition of Aggression, 160, 166. The debate to what extent
other acts must be similar in nature and gravity is not relevant for here. (see for this
ibid 166; McDougall, Crime of Aggression, 77. Even if the concept of aggression was
also open to non-comparable forms, it seems more likely that acts comparable to
those mentioned in Article 3 may be consensually classified as aggression.

343 This latter aspect is often not sufficiently reflected in analyses, as well as States
defending themselves against criticism. See for the arguments against a Definition
of Aggression and an enumerative definition in particular, illustrative the debates in
the Sixth Committee in 1954. For a summary see A/2806 (1954) para 11-19. See also
Rifaat, Aggression, 243.
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on the concept of (collective) self-defense.>** Throughout the debates, the
right of self-defense was omnipresent.>*> Many States repeatedly drew par-
allels to the right of self-defense, indicating not only when a State may
individually exercise self-defense,>*® but also when the international com-
munity may come to the assistance of a State3*” In fact, the looming
exercise of self-defense was for many States a decisive element in drafting
the Definition.?¥8 It is also in this context that the Aggression Definition is
widely understood and referred to.>*° Nonetheless, one should be careful
to fully equate aggression with the permission to exercise self-defense.>>
Throughout the debates, various States were reluctant to go that far.>' And

344

345

346

347

348

349

350

351

246

Some States made this claim expressly: A/AC.134/SR.113 (1974), 25 (France). The
ICJ likewise has used the concept to sketch out the contours of the concept of armed
attack. See Dapo Akande, Antonios Tzanakopoulos, 'The International Court of
Justice and the Concept of Aggression' in Claus Kref8 and Stefan Barriga (eds), The
Crime of Aggression: A Commentary (2016) 219-220. On the conceptual relationship
between aggression and armed attack, the trigger to self-defense, see: McDougall,
Crime of Aggression, 68.

E.g. inter alia A/2638 (1953), 4 para 35 (USSR) “primary importance”; A/3574
(1957), 6 para 39, 15-16 para 119-129; A/7185/Rev.l (1967), 24 para 56-58; A/7620
(1969) para 25. See also Ferencz, AJIL (1972) 501; Bruha, Definition der Aggression,
231

E.g. A/2162 (1952), 16 para 2, 3 (France), 26 (Netherlands); A/2689 (1954), 6-12
(Sweden); A/C.6/SR.410 (1954) para 33, 39 (Netherlands); A/C.6/SR.1475 (1974), 61
para 11 (Romania); A/C.6/SR.1477 (1974), 70 para 18 (UK) “vitally relevant”. See
also Bengt Broms, The Definition of Aggression in the United Nations (1968) 66.

E.g. A/C.6/SR.1482 (1974), 106 para 8 (Burundi) (Facilitation of protection of rights
of the victim).

E.g. A/AC.66/L.8 para 2 (Mexico), reprinted in A/2638 (1953), Annex, 14;
A/AC.134/SR.67-78 (1970), 50 (UAR); A/AC.134/SR.67-78 (1970), 51 (Italy); A/
AC.134/SR.67-78 (1970), 52 (Congo).

Most famously, Nicaragua, 101 para 191, 103-104 para 195; Armed Activities on the
Territory of the Congo (Democratic Republic of the Congo v Uganda), Judgment, IC]J
Rep 2005, 168 [Armed Activities], 222-223, para 146. See in detail on the ICJ Claus
Kref3, 'The International Court of Justice and the "Principle of Non-Use of Force"
in Marc Weller (ed), The Oxford Handbook of the Use of Force in International Law
(2016) 581; Akande, Tzanakopoulos, IC] and Aggression, 221-224.

Bothe, GYIL (1975) 137; Stephen M Schwebel, Aggression, Intervention and Self-De-
fence in Modern International Law, 136 RdC (1972) 455. But see Bengt Broms, 'The
Definition of Aggression;, 154 RdC (1978) 346. See for a discussion of views: Akande,
Tzanakopoulos, IC] and Aggression, 216-217.

See e.g. A/C.6/SR.414 (1954), 92 para 28 (New Zealand); A/3574 (1957), 15 para
123, 124; A/AC91/1 (1959), 3-4 para 1, 3-4 (Afghanistan); A/AC.134/SR.105 (1973),
16 (USSR); A/C.6/SR.1477 (1974), 70 para 18 (UK); A/C.6/SR.1480 (1974), 87 para 2
(Jamaica). On Article 3(g) in detail Bruha, Definition der Aggression, 228-239.
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not least, the deliberations were not set out to comprehensively define the
trigger justifying the exercise of self-defense or the term armed attack.>>
This calls for a nuanced approach, according to which it depends on the
specific form of aggression whether or not self-defense is permissible.?>3

b) The Definition of Aggression and assistance

The Definition of Aggression is a combined definition. Article 1 generally
defines aggression as “the use of armed force by a State against the sover-
eignty, territorial integrity or political independence of another State, or in
any other manner inconsistent with the Charter of the United Nations.
Article 3 then enumerates specific acts that “qualify as an act of aggression”
Here, the Definition of Aggression becomes relevant for assistance. Article 3
(f) holds that

“[t]he action of a State in allowing its territory, which it has placed at the
disposal of another State, to be used by that other State for perpetrating
an act of aggression against a third State”

may qualify as act of aggression. Article 3 (g) refers to

“[t]he sending by or on behalf of a State of armed bands, groups, irregu-
lars or mercenaries, which carry out acts of armed force against another
State of such gravity as to amount to the acts listed above, or its substan-
tial involvement therein””

Three aspects attract attention. First, the Definition, as a universally accep-
ted document, includes a hitherto unprecedented regulation for interstate
assistance. Second, the reference to assistance is confined to territorial
assistance only. Third, assistance to non-State actors is treated not only
separately but differently.

The paragraphs relating to assistance were the peak of a long and con-
troversial history of discussions, in particular on ‘indirect aggression’. The

352 Various States repeatedly stressed this: e.g. A/AC.134/SR.105 (1973), 17 (USA). Hil-
aire McCoubrey, Nigel D White, International Law and Armed Conflict (1992) 39.

353 See also A/AC.134/SR.112 (1974), 18 (Romania) “brought into play”; A/AC.134/
SR.113 (1974), 25 (France) “in some measure”; A/C.6/SR.1477 (1974), 60 para 19
(UK) “vitally relevant [...but] not in itself a definition of the right of self-defence”
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Definition of Aggression was a compromise reconciling many different
views. It is hence not enough to look at the text alone.3>*

The following sections explore the development of the Definition
through the lens of interstate assistance — in order to do full justice to
the Aggression Definition’s above-described double function; and to