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Abstract

What is the role of the High Commissioner on National Minorities (HCNM) in the context
of the political participation of national minorities in their countries? Using the Lund Recom-
mendations and other international instruments as a framework of analysis, this piece seeks to
answer this question by offering reflections on selected dimensions of minority participation,
including political parties, special measures, consultative bodies, and self-governance, against
the broader, oft-cited notions of integration and separation. It points to areas where some
degree of standard-setting improvement and clarification under the auspices of the HCNM
would be desirable, particularly in the context of the Lund Recommendations, and closes with
recommendations for future HCNM activity.
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Introduction: the HCNM’s conflict
prevention approach to integration and
separation

The OSCE High Commissioner on Na-
tional Minorities (HCNM) was estab-
lished in 1992 as an instrument of con-
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flict prevention designed to generate “ear-
ly warning” and “early action” on highly
sensitive minority issues.! The HCNM
has frequently emphasized the impor-
tance of “integration”, as opposed to “sep-
aration”, as a vital ingredient in any form
of durable minority protection within the
state.?

The “integration versus separation”
narrative is not unknown to other inter-
national structures engaged in activities
related to group accommodation, partic-
ularly those that seek to capture the rele-
vant groups’ own distinctive interests and
aspirations (e.g. non-discrimination and
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independence). The HCNM’s approach
to integration and separation is more spe-
cific than the approaches taken by oth-
er structures, however. Its focus is on
integration as a necessary element of so-
cial cohesion in diversity management,
whereas it views separation in terms of
the recognition of specific rights in isola-
tion from a broader, nation-wide sense
of belonging and the rights of others.
A useful example is language rights pro-
tection. It is an HCNM mantra that the
right to use and learn one’s own mother
tongue in educational institutions and/or
the right to speak one’s own language
in (local) public administration, both of
which are typically demanded by nation-
al minorities, cannot be taken in isolation
from measures to teach and learn the of-
ficial state language for broadly similar
purposes.> The approach to minority is-
sues taken in the Baltic States, Georgia,
Kazakhstan, and Kyrgyzstan, for example,
which have all relied on HCNM assis-
tance in the development of multilingual
policies and inter-ethnic dialogue, clearly
point in this direction. This is also in line
with international standards.*

The “integration of diversity”, as it has
come to be known in HCNM parlance,
thus speaks to both the legitimacy and the
constraints of protecting national minori-
ties. The interplay of integration and par-
ticipation best illustrates the balancing
act implied by this dynamic. The right to
be involved in decision-making processes
of relevance to the group, and indeed in
public life more broadly, is a constant
feature of international norms, both glob-
al and regional, applicable to various sub-
state groups. Participation rights can have

134

political, socio-economic, and cultural
ramifications, although the integrationist
gist of such rights lies in the opportunity
for group representatives to have an “ef-
fective” say in decision-making, or at least
in ensuring that group members have ac-
cess to a range of public policies.

The Lund Recommendations on the
Effective Participation of National Mi-
norities in Public Life (“The Lund Rec-
ommendations”),’ launched by the HC-
NM in 1999, focus on the political di-
mension of minority participation by
reaffirming the need for a democratic
and pluralistic framework that integrates
group diversity into society, working
against monolithic and exclusivist views
of national identity while simultaneous-
ly qualifying the scope of that participa-
tion in accordance with human rights
standards.

Using the Lund Recommendations
and other international instruments as a
framework of analysis,® this paper will
discuss selected HCNM-related dimen-
sions of minority political participation,
including political parties, special mea-
sures, consultative bodies, and self-gover-
nance, against the broader notions of in-
tegration and separation. The following
section will point to areas where some
degree of standard-setting improvement
or clarification under the auspices of the
HCNM would be desirable, particularly
in the context of the Lund Recommen-
dations. These include the role of main-
stream parties, the fine-tuning of certain
complex “special” measures in electoral
processes, the type and depth of plur-
alism secured by consultative bodies, and
the link between self-governance, integra-
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tion, and de-securitization, especially in
cross-border regions. A brief set of rec-
ommendations will be offered in the con-
cluding section, with a focus on future
HCNM activity.

Exploring dimensions of HCNM
activities in light of the

Lund Recommendations and other
international standards

Political parties

While some OSCE participating States
(including Bulgaria, Russia, and Turkey)
have explicitly banned ethnic and pro-
minority parties, the HCNM has been
flexible by recognizing both mainstream
parties and national and regional minor-
ity parties and movements as legitimate
channels of political participation for na-
tional minorities, and thus as legitimate
tools of integration into the nation-wide
context of public affairs, representation,
and participation in decision-making.

The Lund Recommendations openly
endorse this duality, as do the Advisory
Committee’s Thematic Commentary un-
der the Framework Convention for the
Protection of National Minorities’” and
the European Court of Human Rights
(whether explicitly or implicitly). How-
ever, the dividing line between integra-
tion and separation in the context of par-
ty politics requires a proper understand-
ing of its multiple legal and policy ramifi-
cations.

Four aspects are worth noting in this
regard. First, where they exist, minority
parties cannot be treated as a matter

of national security unless their activi-
ties provide strong evidence to the con-
trary (think of the string of cases against
Turkey before the European Court of Hu-
man Rights). This also means that legis-
lative bans on ethnic parties and politi-
cal movements are in breach of freedom
of association under international human
rights law unless they target groups with
proven violent and anti-democratic agen-
das.

Second, while minority involvement
in mainstream parties is generally wel-
comed and even encouraged, there are
no clear parameters for measuring it. De-
spite general entitlements such as the
right to participate in the conduct of
public affairs in Article 25 of the Inter-
national Covenant on Civil and Politi-
cal Rights® — including active and pas-
sive voting rights, as well as wider no-
tions of internal self-determination — mi-
nority parties may prove to be, as the
Lund Recommendations put it, “the only
hope for effective representation of specif-
ic interests, and thus, for effective partic-
ipation”.’ The Framework Convention’s
Advisory Committee acknowledges that
mainstream parties may not suffice for
the effective representation of minority
interests,'® implying the need for both
mainstream and minority parties to re-
main available. However, international
minority standards, including the Lund
Recommendations, do not provide clear
guidance on the incorporation of minori-
ty concerns into mainstream parties that
can meet the test of effective participa-
tion, although there is significantly more
detail at the OSCE and the Council of
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Europe level'! of the wider electoral pro-
cess affecting national minorities.

Third, mainstream parties themselves
need to strike a balance between “majori-
ty” and “minority” concerns. Mainstream
party agendas are usually built around
issues that, though potentially cross-cut-
ting, speak primarily to majority prior-
ities. Tellingly, the Framework Conven-
tion’s Thematic Commentary singles out
the candidate selection process as being
key to any future pro-minority agenda
within mainstream parties.!?> This is a
challenge that replicates the integrative
approach to minority issues within the
wider society. Fourth, while the broad
incorporation of minority issues can be
achieved through mainstream parties in
traditional liberal democracies, this is
more problematic in certain OSCE re-
gions, for example in parts of Central
Asia, where ethnicity is often a well-en-
trenched identity marker in party politics
and public life more broadly.

Special measures

A range of specific measures designed,
directly or indirectly, to benefit nation-
al minorities in the political process are
generally referred to as “special arrange-
ments”, or more commonly, “special
measures”. They range from formal and
informal policies focused on securing a
more inclusive electoral process — such as
the general design of electoral districts,
the availability of electoral materials in
majority and minority languages, the per-
missibility of minority languages in elec-
toral campaigning, and even the general
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structure of electoral laws affecting vot-
ing eligibility (language, citizenship, etc.)
— to measures that specifically target the
group concerned. The latter may include
dual voting or reserved seats in elected
bodies (parliament, regional assemblies,
etc.). The HCNM and other bodies have
discussed and supported these measures
in various country contexts and to vary-
ing degrees.!3

The first set of measures serves to se-
cure, mainly indirectly, the minimum
preliminary conditions that must exist
if minorities are to benefit from coun-
try-wide processes that would otherwise
benefit the majority alone, for example
lowering electoral thresholds for party
representation and providing bilingual
national electoral campaign materials in
regions populated by minorities (see, for
example, the case of pro-Kurdish parties
in Turkey). The same applies to secur-
ing greater representation in the judiciary
and the civil service.'"* Here, integration
is essentially aimed at the institutional
articulation and fair representation of so-
cietal diversity.

The second set of measures, while still
linked to these broad objectives, identi-
fies areas of separation that are consid-
ered necessary for protecting the ability
of minority groups to advance their own
distinctive interests. Some of these mea-
sures have proved problematic, however.
For example, the dual voting system ap-
plied to certain long-established minori-
ties in Slovenia, whereby minority mem-
bers are allowed to vote both for general
party lists and, separately, for their own
minority representatives at the national
or local level, has raised issues of com-
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patibility with the principle of equal vot-
ing rights. In 1998, the Slovenian Con-
stitutional Court dismissed claims of un-
constitutionality by arguing that the sys-
tem corrects substantive inequalities be-
tween ethnic Slovenes and the groups
concerned. While the HCNM was sympa-
thetic towards the policy, at least from
a conflict prevention perspective,’ the
Council of Europe’s Venice Commission
narrowly construed dual voting as a pure-
ly exceptional and temporary measure,
absent less restrictive alternatives. The
Lund Recommendations, for their part,
list a range of measures in this area but
do not elaborate on their scope or limita-
tions.

It is instructive to recall in this context
that, under the UN Convention on the
Elimination of All Forms of Racial Dis-
crimination,6 a clear distinction has been
drawn not only between positive obliga-
tions stemming from its articles (and
by analogy, any human rights/minority
rights standards) and “special measures”
as temporary affirmative action policies,
but also between the latter and perma-
nent rights accrued to minorities and in-
digenous peoples:

Special measures should not be con-
fused with specific rights pertaining
to certain categories of person or
community, such as, for example
the rights of persons belonging to
minorities [...] and the rights of in-
digenous peoples [...]. State parties
should carefully observe distinctions
between special measures and perma-
nent human rights in their law and
practice.

If a “special” measure is intended to ad-
dress structural historical inequalities and
injustices affecting a minority group one
should assume that it won’t necessarily
be provisional or transitional in nature,
although it will remain subject to propor-
tionality review and possible adjustment
over time. There may be good alterna-
tives to, say, dual voting (which is used
only in Slovenia and for specific groups).
In general, however, ambitious (positive)
measures such as reserved seats and spe-
cific exemptions from electoral thresh-
olds need to be treated as prima facie
minority rights protections, the abolish-
ment of which could have potentially
serious consequences for minority partici-
pation, inter-communal trust, and social
cohesion.!” In the absence of a clearly bet-
ter and widely shared policy supported
by the group, the focus should be shifted
towards fine-tuning and perfecting mea-
sures instead of assuming their transient
character.

A good example is offered by the cur-
rent national minority voting systems in
OSCE countries such as Hungary and
Kazakhstan. Despite their complexity,
largely built around reserved seat mech-
anisms, the Office for Democratic Institu-
tions and Human Rights (ODIHR) has
drawn attention to problematic (and po-
tentially reformable) elements of such
systems — including the process of candi-
date nomination for minority lists, the
level of choice provided to minority vot-
ers, and the lack of a registration system
for such voters — rather than their over-
all legitimacy and durability as minority
rights mechanisms.!8
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Consultative bodies

Consultative bodies provide a quintessen-
tially integrative minimum standard of
minority participation. Areas of improve-
ment in this domain have been amply
documented and continue to be an im-
portant part of relevant HCNM good of-
fice efforts. These areas include issues re-
lated to legal status, decision-making au-
thority, the frequency of consultations,
and the financial resources enjoyed by
such bodies.

An emerging area of concern is plur-
alism, which in this context comes in
two forms. The first is pluralism within
a given group, which is necessary for
generating an accurate representation of
a diverse range of views among group
members. Matters of representativeness
and broader legitimacy have been ac-
knowledged in several settings, particu-
larly the Framework Convention’s The-
matic Commentary and scholarly assess-
ments, although the Lund Recommenda-
tions also indicate, more soberly, that
“the composition of such bodies should
reflect their purpose and contribute to
more effective communication and ad-
vancement of minority interests.”!” The
HCNM rightly focuses on facilitating in-
ternal debate by looking, for example,
at the extent to which gender can ham-
per inclusive processes within groups
(as in recent discussions around minori-
ty women in North Macedonia). Interna-
tional law recognizes minority participa-
tion rights in both the external and the
internal domain, which means that the
state, while recognizing the autonomous
associative life of the community, has at
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least a duty of due diligence to ensure
favourable conditions for inclusive con-
versations within groups and, consequent-
ly, the effective participation of all, in line
with basic human rights standards.

Internal pluralism does not entail the
collapse of the group’s perspective and
claims into an uncoordinated bundle of
merely individual preferences and con-
cerns. Ideally, it involves incorporating
a range of views, as they are normal-
ly reflected in community practices, in-
to a position that can still be attribut-
ed to the group through accountability
and democratic standards. Where this is
not possible due to internal divisions
(as in the case of certain Roma groups
in Europe), the main sectors of the
community should be given a voice
and standing within consultative mech-
anisms, similarly to what the European
Court of Human Rights has recognized
in the context of electoral processes and
voting rights involving intra-communal
matters.?’ More broadly, human rights
judicial and quasi-judicial practice gener-
ally points to the broad mandate of group
representatives in claim-making or a de-
gree of protected pluralism across group
organizations, especially where represen-
tatives are appointed by the state rather
than the community.?!

The latter point is related to the sec-
ond form of pluralism relevant to this
context: the type of diversity that prevails
when a variety of groups or group repre-
sentatives take part in meaningful conver-
sations on matters of concern to them.
The focus here is on a greater measure of
plurality across the spectrum of minority
groups within a country rather than plur-
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alism within a given group. As Anton Pe-
trenko Thomsen has observed, a group’s
willingness (and ability) to engage in ef-
fective consultation is just as important
as the set of opportunities and means of
participation offered by the political and
constitutional framework of the state.??
It may be useful to recall that, compared
to indigenous peoples’ national and inter-
national pervasive networking and advo-
cacy, self-standing national minority mo-
bilization has been more limited. The
Lund Recommendations do not provide
specific guidance in this regard, although
minimum conditions for enabling effect-
ive participation through consultation
across a representative range of commu-
nity sectors can be derived from basic in-
ternational instruments. The state should
not only allow an inclusive set of mi-
nority organizations to sit on consulta-
tive bodies (endowed with the legal au-
thority they require to achieve meaning-
ful involvement) but also pro-actively en-
courage and support — through training,
rights awareness campaigns, and financial
incentives — the participation of smaller
minority organizations that do not wish
to be integrated into wider umbrella enti-
ties representing the main groups in the
country.

As one of the most basic metrics for
assessing the quality and depth of the
integrative and confidence-building ap-
proach to minority issues, the composi-
tion and functioning of consultative bod-
ies established by national legislation or
in response to multilateral and bilater-
al standards (mainly bilateral treaties in
cross-border regions) requires constant
vigilance by the HCNM, from a con-

flict prevention perspective. In some cas-
es (for example Kazakhstan and Uzbek-
istan), such mechanisms are still lack-
ing. This is an area where more target-
ed HCNM activities, particularly around
pluralism and standards, would be use-
ful (see the conclusions section below).
This is particularly true given the limi-
ted scope of the Lund Recommenda-
tions, the more detailed formulations of
the Framework Convention’s Thematic
Commentary, and the expectation that
minority organizations themselves will
engage with public authorities in good
faith, as part of a two-way-street process
of (participation-based) integration.

Self-governance

The Lund Recommendations include ter-
ritorial and non-territorial autonomy ar-
rangements among the ways and means
of implementing the right to the effect-
ive participation of national minorities
in public life.??> While the recognition
of such self-governance arrangements es-
sentially restates earlier national/constitu-
tional practice across Europe and beyond,
hardly any new territorial autonomy ar-
rangements have been made in the OSCE
geographical area since the Lund Recom-
mendations were adopted (1999). More-
over, no right to autonomy has emerged
(or is likely to emerge) in international
law based on the Recommendations and
other international standards.

Yet it would be a mistake to dismiss
the Lund Recommendations as being of
little use. There are several policy reasons
for this. First, it would appear that any
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negotiated settlement of the various so-
called “frozen conflicts” in the post-Sovi-
et space, including the more recent addi-
tions of Crimea and the southern and
eastern parts of Ukraine, must incorpo-
rate self-governing arrangements, unless
different solutions are deemed acceptable
by the parties concerned. Monolithic na-
tion-building projects (in Ukraine and
elsewhere) are as unhelpful as the instru-
mental use of minority claims. Second,
self-determination within the framework
of an existing state (internal self-determi-
nation) so candidly advocated by Max
van der Stoel, the first ever HCNM, has
been increasingly accepted across the in-
ternational community (not just in West-
ern Europe and North America) as part
of international law and can generate a
form of self-government that is tailored
to the circumstances of the case and in
line with human rights standards. Even
established autonomy solutions (such as
Gagauzia’s self-government in Moldova)
still require the nurturing of a wider
sense of national belonging through ap-
propriate integration policies, as recently
advised by the HCNM.?* Third, and relat-
edly, the non-territorial solutions includ-
ed in the Lund Recommendations are
among a set of tools for integrating diver-
sity (such as multilingual/quality educa-
tion policies) that make autonomy claims
a hybrid and dynamic political and legal
proposition. Finally, autonomy options
continue to be tested on the ground, not
only by violent conflicts but also by “kin-
state” involvement in certain cross-border
regions.

These factors suggest that the Lund
Recommendations’ approach to self-gov-
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ernance should be interpreted in light
of other HCNM recommendations, most
notably the 2012 HCNM Ljubljana
Guidelines on Integration of Diverse
Societies and the 2008 Bolzano Recom-
mendations on National Minorities in
Inter-State Relations.?s Whatever graduat-
ed levels of political participation are en-
joyed by sub-state national groups as part
of a nation-wide process of internal self-
determination, they should not be seen as
stepping-stones towards an inflexible end
state defined by the group, whether in-
dependent sovereignty or a unique, non-
negotiable idea of self-government that
prioritizes separation over integration (in
the sense of state-wide social cohesion).
The Ljubljana Guidelines remind us that:

[1]t is essential for societies to find the
appropriate balance between the de-
gree of separation that is necessary to
the free expression and development
of diversity on the one hand and the
establishment and strengthening of
links between and among the diverse
communities of a society as a whole
on the other.?¢

Equally, the Bolzano Recommendations
point to territorial integrity, good neigh-
bourly relations, respect for human rights
- including the principle of non-discrim-
ination — and democratic governance as
key pillars of cross-border region policies
involving kin-states, irrespective of the in-
stitutional outcomes of group accommo-
dation.

The case of the Hungarian minority
in Ukraine before and after the 2014 Eu-
romaidan illustrates the relative (and rela-
tional) significance of autonomy in the
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context of national minority protection.
On the one hand, unfavourable electoral
district design, high electoral thresholds
for party representation, the ad hoc co-
optation of individual minority leaders
into mainstream national lists, and the
absence, until recently, of a consultative
governmental body to address minority
concerns have been barriers to effective
national minority participation. On the
other hand, the dilution of language/edu-
cation rights at the local level following
new legislation in 2017 and 2019 in the
fields of education and state language,
respectively, limited or no progress in
territorial and non-territorial decentral-
ization, and increasing kin-state involve-
ment have contributed to the situation’s
technical complexity and political sensi-
tivity.?’

The HCNM has been engaged in dis-
cussions on most of these matters, partic-
ularly in the context of developing a draft
minority law with a view to replacing the
1992 Law on National Minorities.?® Pro-
posals and discussions on reforming lo-
cal authorities across Ukraine could gen-
erate opportunities for accommodation
based on a combination of stronger lan-
guage/education rights in areas of tradi-
tional Hungarian settlement (to be bal-
anced against teaching and learning the
state language) and some form of accept-
able institutional self-governance.

The case of Ukraine’s Hungarian mi-
nority provides a vivid illustration of
both the multidimensionality of minor-
ity rights protection and the hybrid ap-
proach to autonomy in the real world:
self-governance raises various issues af-
fecting groups, individuals, and the sta-

bility of the state, beyond “territorial
rights” per se. In this sense, the Lund
Recommendations help to contextualize
country situations and, together with oth-
er HCNM Recommendations and inter-
national standards, provide a democratic
framework for addressing them in the
face of the instrumentalization of minor-
ity issues by self-serving national govern-
ments. Indeed, kin-state involvement de
facto challenges the central government’s
engagement with autonomy claims inso-
far as they are perceived as a threat to
social cohesion. By working towards de-
securitizing the impact of kin-states, the
HCNM must strike a balance between
the requirements of societal and institu-
tional integration and the need to address
legitimate self-governance demands.

Conclusions and recommendations

Using the Lund Recommendations and
other international standards as a frame-
work of analysis, this piece has sought
to highlight selected areas of minority po-
litical participation where there is acute
awareness of the need to balance inte-
gration and separation concerns. While
there is no standard definition of “ef-
fectiveness” in group involvement, or
indeed any generally agreed parameters
around this notion in international legal
terms, follow-up work by the HCNM in
this area would be highly desirable, at
least from a conflict prevention perspec-
tive. By way of conclusion, the following
list identifies areas of possible future HC-
NM action, with a focus on the Lund
Recommendations:
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1)

Political parties. While the HCNM
has broadly recognized both main-
stream parties and minority parties
as legitimate channels of political par-
ticipation for national minorities, the
Lund Recommendations do not pro-
vide clear guidance on incorporating
minority concerns into mainstream
parties in a way that meets the test
of effective participation. Specific pa-
rameters that spell out the practical
implications of minority involvement
in mainstream parties could be de-
veloped in this area, including guaran-
tees against the co-optation of individ-
ual minority leaders and the dilution
of collective minority political partici-
pation.

Special measures. The impact of cer-
tain special measures on minority
integration in the electoral process
should be treated by the HCNM with
a healthy dose of policy realism. In
the absence of clearly better and wide-
ly shared policies supported by the
group, the focus should be on fine-
tuning and perfecting such measures
in areas such as candidate nomination
for minority lists, the level of minor-
ity voter choice, and minority voter
registration systems (in coordination
with ODIHR). This is another area
where the Lund Recommendations
could be further developed by elab-
orating on the distinction between
complex forms of minority protection
and general anti-discrimination mea-
sures.

Consultative bodies. Although the
composition and functioning of con-
sultative bodies established by nation-
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al legislation or in response to mul-
tilateral or bilateral standards (main-
ly bilateral treaties in cross-border re-
gions) are arguably at the centre of
any credible “integration with diver-
sity” approach to minority issues by
the state, the scope of the Lund Rec-
ommendations in this area remains
limited. One area that requires spe-
cial attention is pluralism, both with-
in groups and in relation to minori-
ty participation in society more gen-
erally. This importantly includes (but
should not be limited to) gender is-
sues. Rather than being left to gener-
al freedom of association standards, it
should involve inclusive conversations
on the detailed national policies that
OSCE participating States can adopt
to secure minority pluralism and on
how the Lund Recommendations can
help to expand our understanding
of the concept (including its ramifica-
tions) and to measure its impact on
national policies.

Self-governance. While hardly any
new territorial autonomy arrange-
ments have been made in the OSCE
geographical region since the Lund
Recommendations were adopted in
1999 and no right to autonomy has
emerged (or is likely to emerge)
in international law more general-
ly, modalities of self-governance are
bound to remain at the forefront
of the HCNM/OSCE policy agenda,
particularly in the context of OSCE
cross-border regions. As the case of
Ukraine’s Hungarian minority illus-
trates, the multidimensional link be-
tween self-governance claims, integra-
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tion, and de-securitization requires
proper elaboration and articulation if
the Lund Recommendations are to
play a significant role in such scenar-
ios (in conjunction with the Ljubl-
jana Guidelines on integration and
the Bolzano Recommendations on
kin-states). A holistic approach to self-
governance should articulate, at the
level of HCNM standards, a more co-
herent synthesis of these issues as a ba-
sis for advisory services at the country
level.

Following a well-established working pat-
tern, the HCNM could convene and
sponsor expert meetings tasked with initi-
ating the formal revision and expansion
of the Lund Recommendations in the
above-mentioned areas, drafting a con-
solidated version of the relevant set of
HCNM recommendations, and carrying
out targeted follow-up activities. Rather
than evaluating the pros and cons of
these options, this paper has sought to
identify key areas of minority political
participation in which the friendly advi-
sory assistance offered by the HCNM
must strike a balance between integra-
tion and separation demands. No matter
which path is pursued, it is clear that any
such initiative must receive the active in-
put and support of OSCE participating
States, which remains a precondition for
productive HCNM engagement.
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