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Introduction

In Canada, as throughout most of the geopolitical West, honour crimes
have recently been the object of growing hostility. The federal govern-
ment sparked controversy when it indicated in a pamphlet given to
immigrants upon application for citizenship, that ‘Canada’s openness
and generosity do not extend to barbaric cultural practices that tolerate
spousal abuse, “honour killings,” female genital mutilation, forced mar-
riage or other gender-based violence’ (emphasis ours — PF and NR).?
Similarly, a recent public policy report underlined that honour crimes
are ‘proliferating without regards to Canada’s Criminal Code or Cana-
dians’ deep cultural revulsion from the very concept’ (emphasis mine
- pr).? In many ways, this projection of a ‘civilized’ Canada simultane-
ously reifies the notion of shari‘a as inherently contrary, even antitheti-
cal, to Canadian law. It also contributes to a dichotic, binary vision of
law, culture and identity, through which West/East, secular/religious,
or public/private are never mutually constitutive.

Perhaps due to this (mis)perception of law, the ancient notion of
honour in law has sparked a perplexing resurgence in public debate in
Canada and in the West generally, fuelled by an international campaign
for women’s rights,* but also by the other great legal issue of the last
decade: the widespread discussions on the limits of multiculturalism.
Yet honour is no foreign notion to Western law, including Canadian
law. Despite such vehement discourse around the otherness of honour
crimes in seeming opposition to Canadian law, an examination of the
latter reveals the existence of a defence of provocation, or ‘passion, that
mirrors the very nature of honour crimes. However this defence - the
roots of which may be found in the defence of honour of the French
and British Penal Codes of the nineteenth century - is never confronted
with the same apprehension, vehemence and perceived otherness as is
the notion of honour crimes.
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In this chapter, we outline how socio-legal ‘hybridity” manifests
itself in the notion of honour in law. By outlining the complex trans-
plantation processes of Western notions of honour crimes onto Islamic
legal norms, our aim is to provide a descriptive basis for normative dis-
cussions on cultural diversity. In addition to challenging the perceived
otherness of various aspects of shari‘a (versus the familiarity of Cana-
dian law), the chapter attempts to illustrate the incoherence of the rig-
idly dichotic view of law and culture, all of which interact with, trans-
plant into and impact one another. This chapter approaches the hybrid-
ity of both the East and the West and stresses that negating the similar-
ity between Western and Eastern legal institutions has the potential to
considerably impair our understanding of cultural and legal diversity.

Law, a Language of Hybridity?

Multiculturalism® has guided Canadian policy throughout recent his-
tory so as to account for the hybridity of identity, born of the intersec-
tion and interaction of innumerable cultures in a country founded on
immigration. Despite this reality, however, Canadian law is largely por-
trayed as minimally impacted by ‘other’ legal regimes;” this portrayal
is exemplified by, amongst other things, an editorial that appeared in
the National Post in 2011, reporting that there have been twelve known
honour killings in Canada since 2002 and calling for community ac-
tion against minority ‘brutal traditions, stressing that honour killings
are ‘anathema to Western culture.® If Canadian law is depicted as West-
ern, secular, familiar, it can do so by conveniently positing itself on one
side of a binary, implicitly asserting that it is not Eastern, not religious,
not like other legal systems. Such implicit assertions often become, with
time and repetition, the unstated norms® of the Canadian justice sys-
tem.

Allowing the focus of this chapter to shift back to that of a critically
comparative examination of legal regimes, it becomes apparent that
without turning the ‘ethnocentric gaze back upon itself so as to per-
ceive the unstated norms at the heart of Canadian law, ‘other’ law - in
this case shari‘a — cannot in turn be properly perceived. The self must
recognize that, within itself, there is the other; only then can it recog-
nize that in the other, so there is some self. Law is inherently hybrid,
and Canadian law is no exception. It is hoped that the following exam-
ination of honour in both Canadian and Jordanian law may help to
illustrate that ‘the colonial binaries — of us/them, here/there, West/non-
West, colonizer/colonized — have long been mutually constituting.™
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Familiar Facts from West to East

In this section, an applied examination of the notion of honour is un-
dertaken in two apparently disparate legal regimes: Canadian law (sec-
ular law)" and Jordanian law (shari‘a).” Ultimately, the purpose of this
examination is to exemplify the hybridity of law, and the incoherence
of a binary vision of law, according to which the East and West are ir-
reconcilably separated, to the point of being defined in opposition to
one another. We argue that only by looking inwards to recognize the
otherness in Canadian law'* can one learn to see past the otherness of
the other.

THE OTHER WITHIN: (DIS)HONOUR IN CANADIAN LAW

Turning the gaze back upon itself, the legitimacy of the perceived oth-
erness of shari‘a (and familiarity of Canadian law) must first be ex-
plored within a Canadian legal and socio-political context. After trac-
ing the genesis of honour in medieval British law, this study exposes
some of the Canadian legal system’s concrete implications for honour,
in the guise of passion and provocation, as a discursive practice. We will
argue that this defence can be seen to amount, in some applications, to
a form of Western ‘honour’-tainted defence, and that it constitutes a
worrying source of legitimization of gender violence.

The defence of provocation is a British legal institution which can
be traced back at least to the seventeenth century,” and whose pre-
modern articulation was grounded in honour-permeated value codes.
This defence was invoked when the accused, having been a witness to
his wife’s adultery, killed his paramour. Chief Lord Justice Holt worded
the rationale behind the defence in 1707 thus: ‘jealousy is the rage of
a man, and adultery is the highest invasion of property.”® As put by
British criminal law scholar G.R. Sullivan, early provocation defence
amounted to a ‘hot-blooded yet controlled vindication of one’s honour
rather than spontaneous, uncontrolled fury” The very foundations of
this legal institution seem tainted with notions of male honour upheld
by violence.

Contemporary forms of the defence of provocation in Canada have
been presented as possessing a wholly different normative foundation.
This defence was defined by the Supreme Court of Canada as com-
passion towards ‘human frailties which sometimes lead people to act
irrationally and impulsively””® The defence’s modern raison détre is thus
said to have completely shifted from upholding a male-centric West-
ern honour code to accounting for the universal human weakness of
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momentary ‘irrationality.® This is still defended by many scholars in
the common law world as a valid justification for the maintenance of
the partial defence today.** In keeping with this universal, individual-
istic rationale, Canada’s Criminal Code outlines that murder may be
reduced to manslaughter ‘if the person who committed it did so in
the heat of passion caused by sudden provocation’* The Code further
establishes that ‘[a] wrongful act or an insult that is of such a nature
as to be sufficient to deprive an ordinary person of the power of self-
control is provocation for the purposes of this section if the accused
acted on it on the sudden and before there was time for his passion to
cool’*

In Canada, a collective framework of honour such as that found in
many countries of the East is hard to fathom, as the sociological organi-
zation of gender violence within the family seems to forbid it. For the
period between 1978 and 1998 in Canada, 66 per cent of family femi-
cides® were perpetrated by the woman’s partner, while only 26 per cent
were perpetrated by parents, siblings and other relatives.>* That being
said, Baker, Gregware and Cassidy note that ‘in the English-speaking
West, including the United States, the locus of honour has shifted from
the traditional extended family to the individual man’*

This evidence of Canadian ‘honour’ seems to belie the claim that
‘honour values are exclusive and particularist and stand in sharp con-
trast to the universal and inclusive values of the West.*® The otherness
of honour crimes and shari‘a may not be so foreign to Canadian values
and legal practices as one would imagine; the private forms that hon-
our takes and the West’s cultural violence that is sometimes unleashed
under the guise of universalistic passion must not be overlooked. It,
too, is concerned with some form of honour, however unseen and
pushed to the ‘private’ sphere. Intimate passion crimes - that is, crimes
committed in the intimacy of one’s private life — are thus a particu-
larly important locus of public policy and gender equality concerns.
After all, the often-denounced subjectivization of the defence in cases
like Supreme Court of Canada in R v Thibert*” arguably offers women
no more protection than the honour codes of the British medieval
provocation defence, as argued by Abu-Odeh.*® Furthermore, Western
‘crimes of passion’ may sometimes be more dangerous than the tradi-
tional Oriental honour crime, as they draw legitimacy from unstated
private honour codes.” If it is true that honour and passion are two
different realities, it is only by acknowledging the West’s own cultural
demons that we will be able to begin to understand the ways in which
both passion and honour have been mixed and articulated in myriad
ways across the East/West divide.
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FAMILIARITY OF THE OTHER: PERSPECTIVES FROM JORDAN

Jordan, ‘the country most intensely under the international spotlight
when issues of “honour” are discussed,* is a most relevant case study,
seeing as it has, according to some accounts, the highest honour crime
rate per capita in the world.* Furthermore, it underlines the partly
Western origins of honour crimes, despite the latter being recently
attacked as ‘antithetical to fundamental Canadian values’ by Ontario
Court of Appeal Justice Doherty.?* Article 340 of the Jordanian Penal

Code reads:

1. He who surprises his wife or one of his [female] marhams (‘unlaw-
fuls’) in the act of committing unlawful sexual intercourse with some-
body and kills, wounds or injures one or both of them, shall benefit
from the exonerating/exempting excuse (‘udhr muhill);

2. He who surprises his wife or one of his ascendants or descendants
or siblings with another in an unlawful bed, and kills or wounds or
injures one or both of them, shall benefit from the mitigating excuse
(‘udhr mukhaffat).®

There is scholarly consensus that this legislation was directly inspired
by the French Penal Code of 1810.3* As put by Janin and Kahlmeyer, this
provision ‘springs from French, i.e., Napoleonic, penal law, not from
shari‘a itself* Article 340 of the Jordanian Penal Code received the
influence of French Napoleonic law through various channels, notably
through the regional influence of French Lebanese and Syrian penal
codes’ honour crime excuses, from which article 340 ‘derived most
of its language*® As a result, the similarities between French honour
crimes law and the Jordanian provision were glaring. Article 324 of the
French Penal Code of 1810 reads:

Whoever catches his spouse, female ascendant, descendant or his sis-
ter red-handed in the act of adultery or in an illegitimate sexual en-
counter with another person and commits homicide or causes injury
can benefit from an excuse of exemption. The author of the homicide
or injury can benefit from an excuse of reduction if he catches red-
handed his spouse, female ascendant, descendant, or his sister in an
‘attitude equivoque.*’

This direct transfer of one legal institution from the West to the East
can be analysed as a form of ‘legal transplant’ which has contributed to
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the ‘globalizations of law and legal thought described by Duncan Ken-
nedy.*® Jordanian law also contains elements of ‘crimes of passion, such
as article 98 of the Jordanian Penal Code, which excuses murders com-
mitted in a ‘fit of fury’* This provision is said to have been ‘much more
useful® to the accused than article 340, though it has attracted less
media attention than the latter provision. Jordanian courts ‘frequently
apply article 98 of the Penal Code to honour killings,* effectively treat-
ing them as a form of ‘crime of passion. Thus, Jordan appears to have
crafted its ‘appalling’ honour crimes legislation at the confluence of
Western and Oriental traditions.

Fear and Marginalization of the ‘Other’ in Canadian Society

In this section, we attempt to illustrate how the combined unawareness
of unstated norms within Canadian law and overstated otherness of
shari‘a have given rise to differential treatment in Canadian courts
based on the otherness of the accused, seen as foreign to Canadian val-
ues and law. It is important to note that this section in no way condones
gender inequality and gendered violence, too often justified by a de-
fence of ‘honour; ‘passion’ or provocation. However, without consider-
ing the very unstated norms at the heart of Canadian law that inflate
the perceived otherness of shari‘a, the discrimination caused by such a
dichotic vision of law and culture will continue, and the internal flaws
of Canadian law will remain occulted.

A study undertaken by Pascale Fournier, Pascal McDougal and Anna
Dekker** collected and analysed a series of Canadian cases, between
1990 and 2010, of intimate femicide where the male accused (the vic-
tim’s husband,® brother or father) raised the provocation defence.*
Fifty-six cases were classified according to the ethnicity of the accused
and the success or failure of the defence claim,* so as to examine the
sensitivity of Canadian courts to the legal hybridity heretofore discussed
in this chapter.*® Disconcertingly, this study revealed that the success
rate is differentiated and significantly higher for an accused identifiable
as ‘Western' (25 per cent); indeed, it is nearly twice as high as that of
‘other’(sic!) accused (11 per cent). This study thus concurs with Coté,
Sheehy and Majury that there seems to be among Canadian courts ‘a
pattern of withholding “compassion” for a certain category of accused.+

A differential treatment such as that seen above surely impacts Mus-
lim Canadians not only in the administration of justice in Canada, but
also throughout society. Katherine Bullock and Gul Joya Jafri point at
the potentially insidious influence of unstated norms upon society —
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particularly as these norms are ignored by the very individuals and
institutions that perpetuate them - observing that ‘non-Muslim Cana-
dians are often not conscious of the general media bias against Islam and
Muslims, often having, in fact, their opinions of Muslim women shaped
by the negative stereotypes [...].** The overstated otherness attributed
to Islam, and specifically the notion of honour as it is perceived within
Islam, can be seen to be a symptom of a broader, subtle denigration of
Muslim identity within Canadian society, in turn furthering differential
treatment within and beyond the administration of justice.*

One of the cases analysed in the above study, R v Humaid,”® offers
interesting insight into the possible explanations for this differential
treatment. Adi Humaid, an Emirati, killed his wife Aysar Abbas by stab-
bing her ‘at least 19 times’ after she had made a comment which he inter-
preted as meaning that she had committed adultery. Humaid assigned
Dr Ayoub, an ‘an expert on the Islamic religion and culture,* to sup-
port his provocation claim. Dr Ayoub ‘testified that the Islamic culture
was male dominated and placed great significance on the concept of
family honour™* and that this contributed to provoking Mr Humaid’s
violent outburst. The Court of Appeal found that there was no air of
reality to the defence and maintained the verdict of murder, refusing to
grant consideration to the appellants’ ‘beliefs’ to reduce the verdict to
manslaughter. As put by Ontario Court of Appeal Justice Doherty: “The
difficult problem, as I see it, is that the alleged beliefs which give the
insult added gravity are premised on the notion that women are infe-
rior to men and that violence against women is in some circumstances
accepted, if not encouraged. These beliefs are antithetical to fundamen-
tal Canadian values, including gender equality’*?

The Ontario Court of Appeal’s decision to unequivocally condemn
gendered violence is commendable; however, the way in which the
message is conveyed, and particularly the reasoning behind this judge-
ment, contrasts discerningly with cases such as Thibert and Stone.>* Isa-
bel Grant, law professor at the University of British Colombia, makes a
similar argument:

The Court of Appeal in Humaid is recognizing the importance of gen-
der equality in attributing qualities and characteristics to the ordinary
person. One would be hard pressed to argue that the kind of stereo-
typical misogyny, depicted in Humaid’s evidence as ordinary in his
culture, should be incorporated into an objective test in order to ex-
cuse spousal murder. What is not mentioned, however, is how courts
assume the ordinariness of the values demonstrated in cases like Thi-
bert and Stone.”
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The unstated norm - that is, the ‘ordinary person’ so ambiguously
referred to above — would therefore appear to be grounded in cultural
notions of male dominion. Ironically, this same notion is what led the
Ontario Court of Appeal to so vehemently dismiss Humaid’s defence
plea, denouncing such a notion as ‘antithetical to fundamental Cana-
dian values*® Indeed, the objective ‘ordinary person’ component of the
defence is nothing but an ‘anthropomorphic expression of the standard
of conduct that our society expects of its members’” This ‘ordinary per-
son, the determination of which is inherently subjective, underscores
the courts’ role as ‘cultural apparatus[es],>® for the definition and deter-
mination of such a person presents courts with the imperative of giving
substance to their legal conception of ‘ordinary’

This is not to say that it is unfair to ‘punish a member of a minor-
ity culture under laws or norms reflecting those of the majority cul-
ture’® Such a defence in the context of honour/passion-related violence
would not only endorse essentialist views on the barbarism supposedly
inherent to ‘other’ cultures,* it would equally condone acts of gendered
violence. Rather, the argument made here is that courts should treat
femicides committed by Westerners with the same scrutiny as those
committed by foreigners of ‘Oriental’ origin (the imperfect category
of ‘Other(ed)’ in our study) generally; this is why we very consciously
abstain from entering into the debate on the consideration of a defend-
ant’s culture in the case of a provocation defence as part of the objective
standard test.”"

It remains necessary, however, to distinguish between condoning
gendered violence and denigrating or alienating a culture as a whole.
In the context of an inclusive and diverse Canada, respect and dialogue
between disparate groups are fundamental principles. Yet to condemn
the ‘other’(ed) as antithetical to Canadian values is to effectively ostra-
cize and silence this group, undermining the very values such a con-
demnation would seek to protect.®*

Conclusion

In this chapter, we have attempted to illustrate that ‘culture’ and ‘hon-
our’ are not monolithic notions but rather historical hybrid constructs.
Recent debates on legal transplantation have focused on whether the
process leads to ‘a convergence of social orders and uniformisation of
law’® or, inversely, to a ‘double-fragmentation of world-society ... and a
multiplicity of global cultures.®* In fact, law is becoming more homoge-
nous as well as more fragmented as a result of legal transplantation.® A
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form of exchange between legal regimes has led to the return of Western
transplants, now ‘other’(ed) in a sense, ready to intertwine themselves
subtly yet profoundly into Western societies. With this in view, Leti
Volpp’s assertion that ‘monoculturalism of transcendent values with a
“we” or “us” at an unwavering center of rationality [is] historically inac-
curate, relying upon distortions and marginalizations for its narrative
coherence’®® proves very relevant; this very misperception would none-
theless seem to lie at the heart of Canadian courts’ reasoning relative
to the notion of honour. Recently, in R. v. Tran, the Supreme Court of
Canada indicated that the defence of provocation must be informed by
‘contemporary norms of behaviour, including fundamental values such
as the commitment to equality provided for in the Canadian Charter of
Rights and Freedoms’® The Court unanimously established a newfound
stringency for the objective part of the provocation test:

[The] criminal law is concerned with setting standards of human be-
haviour. ... It follows that the ordinary person standard must be in-
formed by contemporary norms of behaviour, including fundamental
values such as the commitment to equality provided for in the Cana-
dian Charter of Rights and Freedoms. ... [T]here can be no place in this
objective standard for antiquated beliefs such as ‘adultery is the high-
est invasion of property’ nor indeed for any form of killing based on

such inappropriate conceptualizations of ‘honour.®®

This development does not indicate a bright future for the provocation
defence. Hopefully, this judgement echoes the paradigmatic shift of
incorporating equality in the law of criminal responsibility advocated
by scholars such as Rosemary Cairns Way. On a deeper level, perhaps it
can also help us come to terms with the dark sides of ‘Western culture’
Without perceiving the subtle yet inherent historical intertwining of
honour and provocation, it is hard to imagine how those (mis)percep-
tions that result in differential treatment may be overcome. Less diffi-
cult to imagine is the normative impact that such differential treatment
has on Canadian society as a whole. Whether such discrimination in
the administration of justice is symptomatic of a more deeply rooted
fear of the Other, or a catalyst of this, it likely remains indicative of a
troubling ostracism of minority citizens in Canadian society, includ-
ing Muslims. Let us hope that the trend towards equality reinforced by
the Tran ruling allows Canadian courts to better ‘turn the gaze back
on itself” and to grasp the far-reaching implications that globalization,
colonialism, and socio-legal métissage may have for the Western Self
and its many ‘Others’
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