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Abstract

In recent years, Kenya has witnessed significant advancements in its legal and policy
framework promoting gender equality. The enactment of a new Constitution, which places
a strong emphasis on equality, enhances protection against discrimination, and extends
safeguards for vulnerable groups, marks a commendable step forward. Progress has been
made in the past decade to ensure equality and uphold the rights of women within the
institution of marriage, notably with the enactment of the Matrimonial Property Act of 2013
(the "MPA"). Notably, women in Kenya can now purchase, register, and inherit land from
their parents.

Despite these strides, gender disparities persist in the management and allocation
of economic resources, particularly in cases of spousal death or divorce. This paper
concentrates on the distribution of matrimonial property upon the dissolution of a marriage
or divorce. Kenyan courts have, at times, arrived at conflicting conclusions regarding non-
monetary support in both long- and short-term marriages. This leaves potential litigants,
especially women, navigating the complexities of marital conflicts within the legal system
without clear guidance on the significance of non-monetary contributions during divorce
proceedings. The paper outlines the trajectory taken in the pursuit of gender equality
concerning the division of matrimonial property upon divorce in Kenya.

1.0 Introduction

The division of property upon divorce is a subject that has elicited much debate over the
past few centuries and is of key concern to families.' There is a legitimate assumption that
each partner contributes equally to the acquisition of property, whether through financial
contributions or by taking care of the home and children, since marriage is a partnership
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of equals.? When a partnership—in this case, a marriage—ends, there should typically be a
fair and equal division of marital assets.® Theoretically, allocating property according to
each party's contribution seems like a simple task. Comparing contributions that are funda-
mentally different from each other in practice, however, poses a number of difficulties.*
The process of assigning a monetary value to non-monetary contributions presents similar
challenges.® The courts were tasked with establishing some kind of guidelines on how mat-
rimonial property was divided between couples upon divorce because there was no statute
specifying applicable principles in Kenya's colonial and postcolonial periods regarding the
distribution of matrimonial property.® This paper traces the legal evolution of matrimonial
property division in Kenya and the current jurisprudence on the subject.

2.0 History of Matrimonial Property Division in Kenya

In the legal evolution of Kenya, significant changes have occurred concerning matrimonial
property and the rights of spouses.” Prior to the colonial era, customary law governed
the distribution of marital assets, denying wives legal entitlement to their husbands' prop-
erty.® The formal regulation of marital asset distribution after divorce only took shape
during colonization with the enactment of the Married Women’s Property Act (MWPA)
on August 18, 1882.° Originating in the United Kingdom and subsequently implemented
in Kenya, this legislation aimed to empower married women, granting them autonomy
over their assets, fostering independence from their husbands, and acknowledging their
contributions to the community and economy.!® The MWPA bestowed married women with
the authority to possess and manage property, including the ability to acquire, transfer, and

2 Leong Wai Kum, ‘The Just and Equitable Division of Gains Between Equal Former Partners in
Marriage’ (2000) Singapore Journal of Legal Studies 208.

3 Ibid.

4 Patrick Parkinson, ‘Reforming the Law of Family Property’ (1999) 13 Australian Journal of
Family Law 117.

5 Peter Juma, “Division Of Matrimonial Property In Kenya: Joo V Mbo Revisited” Available at
https://papers.ssrn.com/sol3/papers.cfm?abstract _id=43 15886#:~:text=Juma-,Peter,Juma&text=An
%?20equal%?20distribution%200t%20marital,a%20wide%20range%200f%20issues. <Accessed on
29" October 2023>.

6 Ruth A. Odhiambo and Maurice Oduor, ‘Gender Equality’ in Lumumba P.L.O, Mbondeyi Morris
and Odero Steve, The Constitution of Kenya: Contemporary Readings (2013) pg.113.

7 Ager P & N Blenda, “Splitting the Difference: Supreme Court Hands Down a Landmark Decision
on Matrimonial Property Rights in Kenya” Oraro & Company Advocates 2023, available at<
https://www.oraro.co.ke/splitting-the-difference-supreme-court-hands-down-a-landmark-decision
-on-matrimonial-property-rights-in-kenya/ > (accessed on 2 July 2023).

8 Ibid.

9 Married Women Property Act [1882].

10 Ibid.
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inherit assets.!! Additionally, it conferred the right to contract, initiate legal proceedings,
and be parties to legal actions.!?

In the post-colonial era, various inherited rules governing marriage and divorce, such as
the Marriage Act, the African Christian Marriage and Divorce Act,'? the African Christian
Marriage and Divorce Act,'* the Hindu Marriage and Divorce Act,'> the Mohammedan
Marriage, Divorce and Succession Act,'® and the Matrimonial Causes Act. Women in
Kenya often struggled to claim their rightful share of the marital estate upon the dissolution
of marriages, frequently facing eviction and being able to take only the clothes on their
backs.

Efforts to address this situation were initiated by the government, including the consol-
idation of family law rules and the establishment of two commissions in 1967 to study
laws governing marriage, divorce, and succession.!” These commissions aimed to ensure
equal access to property for both men and women during and after marriage.'® However,
the proposed Marriage Bill of 1985, which sought to grant spouses equal rights in matters
such as child custody, divorce, and the division of marital property, faced rejection in
Parliament. Reasons for the rejection included opposition to interference with a man's right
to correct his wife, objections to adultery becoming a punishable civil wrong, resistance to
independent divorce proceedings, and opposition to a wife's right to object to her husband
taking a second wife.!” The Matrimonial Causes Act outlined grounds for divorce but
lacked specificity on the rights each spouse had to marital property that needed to be
shared. Consequently, women had to rely on extensive court discretion, often resulting in
unfavorable rulings regarding the contribution of women to marital property.?’

11 Ibid.

12 Ibid.

13 The Marriage Act, 150 Laws of Kenya (repealed).

14 The African Christian Marriage and Divorce Act, (1931) Cap 151, (repealed).
15 Hindu Marriage and Divorce Act, (1960) Cap 157, (repealed).

16 Cap 156, Laws of Kenya.

17 Jennifer Smith et al, “‘Women’s Land and Property Rights in Kenya — Moving Forward into a
new era of Equality: A Human Rights Report and Proposed Legislation, Georgetown Journal of
International Law, 34.

18 Nancy Baraza, Family Law Reforms in Kenya: An Overview, presentation at Heinrich Boll
Foundation’s Gender Forum in Nairobi, 30 April 2009.

19 Kameri-Mbote P & Nzomo M, “The Coverage of Gender Issues in the Draft Bill of the Constitu-
tion of Kenya 2002: Have the Hens finally come home to roost for Kenyan women?”’1 University
of Nairobi Law Journal, 2004.

20 The Matrimonial Causes Act, (1941) Cap 152(Kenya).
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3.0 Current Legal Framework
3.1 International Law on Matrimonial Property Rights

The 2010 Constitution of Kenya stipulates that international treaties and conventions, once
signed and ratified by Kenya, are integral components of Kenyan law.?! The case of JAO
v NA underscored the importance of Articles 2(5) and (6) in addressing gaps and playing
a complementary role in matrimonial property rights law.?> Kenya, having signed and
ratified the Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW) on 9 March 1984, is bound by its provisions. CEDAW mandates state parties to
ensure, on the basis of equality, identical rights for both spouses concerning property own-
ership, acquisition, management, administration, enjoyment, and disposal, whether acquired
freely or for valuable consideration.??

Furthermore, Kenya, a signatory to the Universal Declaration of Human Rights
(UDHR) on 31 July 1990, commits to upholding the right of women of full age, without
limitations based on race, nationality, or religion, to marry and establish a family. Women
are entitled to equal rights in marriage, during its duration, and at its dissolution according
to the UDHR.?* In addition, Kenya signed the Protocol to the African Charter on Human
and People's Rights on the Rights of Women in Africa (Maputo Protocol) on 17 December
2003. Article 7(d) of the Maputo Protocol explicitly asserts that, "In cases of separation,
divorce, or annulment of marriage, women and men shall have the right to an equitable
sharing of the property deriving from the marriage.">

3.2 Constitution of Kenya

The Constitution's preamble underscores equality as one of the six fundamental values
that should underpin governance.?® This declaration is not merely aspirational but carries
legal weight within the text, explicitly designating human dignity, equity, social justice,
inclusiveness, equality, non-discrimination, and protection of the marginalized as national
values and principles of governance.?’ These principles are integral in applying and inter-
preting the Constitution, other laws, and in formulating or executing policy decisions.?® The
Constitution renders customary laws invalid if they contradict its provisions.

21 Constitution of Kenya 2010, art 2(5) & (6).

22 JAO vs NA [2013] eKLR.

23 Convention on the Elimination of All Forms of Discrimination Against Women, art 6(1 (h).

24 Universal Declaration of Human Rights, art 16 (1).

25 Protocol to the African Charter on Human and People’s Rights on the Rights of Women in Africa,
art 7(1) (d).

26 Constitution of Kenya, 2010, Preamble.

27 1d, art 10.

28 Id, art 2(4).
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Article 40 serves as the starting point for matters concerning matrimonial property, af-
firming the right of every person to acquire and own property.?’ The promotion of values
such as equality and equity is emphasized in interpreting the Bill of Rights.3® The Constitu-
tion further declares that every individual is equal before the law, possessing the right to
equal protection and benefit under the law.3! Equality encompasses the full and equal en-
joyment of all rights and fundamental freedoms.3? Article 45(3) of the Kenyan Constitution
explicitly states, "Parties to a marriage are entitled to equal rights at the time of the mar-
riage, during the marriage, and at the dissolution of the marriage." This provision reinforces
the commitment to equality within the institution of marriage, spanning its inception, dura-

tion, and termination’ .33

3.3 Marriage Act, 2014

Enacted in 2014, this statute was brought into effect to amend and consolidate diverse
laws pertaining to marriage and divorce, as well as related matters.* It specifically defines
marriage as the voluntary union of a man, whether in a polygamous or monogamous
arrangement, and registered in compliance with the Act.?’ In alignment with Article 45(3)
of the Constitution, the Act reaffirms that parties to a marriage possess equal rights and
obligations at the commencement, throughout the duration, and at the dissolution of the
marriage.

3.4 Matrimonial Property Act 2013

In response to widespread public concerns regarding uncertainties in the distribution of
matrimonial properties, the Matrimonial Property Act of 2013 (MPA) was introduced to
standardize the criteria for dividing such assets. The Act reinforces the constitutional
principle of equal rights for both spouses when they co-own properties and introduces new
rights for women landowners. Matrimonial property, as defined by the MPA, encompasses
the matrimonial home, household goods within it, and any jointly owned movable or
immovable property acquired during the marriage.’® It excludes property that is held in
trust or subject to pre-nuptial agreements by the spouses.

The MPA delineates the rights and responsibilities of spouses concerning matrimonial
property, extending to their rights during the dissolution of the marriage. It asserts that

29 1d, art 40.

30 Id, art 20 (4) (a).

31 Id,art 27(1).

32 Id, art 27(2).

33 Id, art 45(3).

34 Marriage Act, 2014.

35 1d, section 2.

36 Matrimonial Property Act, section 2.
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spouses share equal rights in the acquisition, administration, usage, disposal, and other enti-
tlements pertaining to property ownership.3’ Additionally, the MPA specifies that property
acquired or inherited before marriage does not fall under the category of matrimonial prop-
erty.3® The Act accommodates contributions as a factor in the division of matrimonial prop-
erty.3° Exclusions from this definition include property held in trust or subject to pre-nuptial
agreements.

Section 7 of the MPA stipulates that ownership of matrimonial property is vested in the
spouses based on their respective contributions toward its acquisition. In the event of di-
vorce or dissolution, the property is divided accordingly. This necessitates a woman to sub-
stantiate her contribution to the property's acquisition to establish a legal claim. The MPA
emphasizes that non-monetary contributions are also considered in determining beneficial
interests in matrimonial property, as outlined in Section 14.#° S. 14 of the MPA provides
that, where matrimonial property is acquired in the currency of a marriage in the name of
one spouse, a general presumption follows that the property is held n trust for the other.
Section 14 of the MPA further outlines that if matrimonial property is acquired during the
marriage in the name of one spouse, a presumption arises that the property is held in trust
for the other. Similarly, when matrimonial property is jointly acquired and owned in both
spouses' names, the legal presumption is that beneficial interests and subsequent rights to
matrimonial property are equal.

4.0 Judicial Development of Matrimonial Property Distribution

The MWPA vested the court with the authority to evaluate the respective shares of par-
ties in matrimonial property during divorce proceedings.*! In interpreting this provision,
courts required parties to demonstrate their contributions to the acquisition of matrimonial
property. If a party directly contributed money to the purchase of marital property, this
contribution was classified as direct, with courts assessing only the percentage of such a
contribution.*? Courts in this situation would only assess the percentage of such contribu-
tion.* In cases where one party invested money in additional expenses that the property
acquirer would otherwise have incurred, it was considered an indirect contribution.** This

37 1d, section 4.

38 1Id, section 5.

39 1Id, section 7.

40 Matrimonial Property Act, section 9.
41 1Ibid, section 17.

42 Odhiambo R & Oduor M, “Gender Equality’ in Lumumba P, Mbondeyi M & Odero S, The
Constitution of Kenya: Contemporary Readings, Law Africa, Nairobi, 2013, p.114.

43 Ibid.
44 Ibid.
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encompassed expenses such as the wife's fees for managing the household, educating the
children, and covering other costs like providing the family with food and clothing.’

4.1 Decisions in the Colonia Era

In the case of Gissing v. Gissing, the House of Lords ruled that a spouse's share of marital
property should be proportionate to their contribution.*® Here, the husband purchased the
marital residence registered solely in his name, and the distribution of the beneficial interest
was unresolved. The wife contributed funds for specific furniture and renovations. The
ruling established that there was no legal distinction between direct and indirect contribu-
tions to property acquisition. Similarly, in Pettitt v. Pettitt, the House of Lords ruled that
the husband's renovations did not entitle him to an equitable stake in the property.*’ In
this instance, the woman bought the property, and the husband contributed to interior
design. The question was whether the husband would have a beneficial interest due to these
decorations. The ruling emphasized that a husband doesn't automatically have a share in his
wife's assets solely for performing household duties in his free time.

These decisions underscore the court's requirement for a recognized contribution to
be direct.*® This stance proved disadvantageous for spouses making non-financial contri-
butions, such as maintaining the marital residence, handling household duties, childcare,
providing companionship, and managing family businesses and properties..*

4.2 Decisions Post-Colonial Era

Over time, the Courts evolved their perspective and started recognizing non-financial
contributions in determining the division of marital property. A notable case is Kivuitu v
Kivuitu, where the court evaluated whether the non-monetary contributions of a typical
Kenyan housewife could be considered equivalent to the indirect financial contribution of
a wife in salaried employment. In this scenario, the husband assigned his wife the task of
finding an alternative matrimonial house due to dissatisfaction with a previously chosen
property's location and safety. Using funds from the husband's business, a third party, and
the wife, she paid the deposit for the new property. The property was registered in both
their names, with the husband completing the remaining payment from his wages. After the
marriage dissolution, the wife requested the sale of the marital house, with the proceeds to
be equally divided. The Court of Appeal determined that when property is jointly registered

45 Karanja v Karanja [1975] KLR 307.
46 [1971] AC 886.

47 [1970] AC 777.

48 Ager & Blenda, (2023).

49 Ibid.
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in the names of both spouses and one spouse makes a significant indirect contribution to its
purchase, each spouse is entitled to an equal share.

However, the Court of Appeal overturned the Kivuitu v. Kivuitu decision in the 2007
case of Echaria v. Echaria. The court asserted that contributions had to be strictly proven,
and the performance of domestic duties would not be considered a contribution for matri-
monial property purposes. In this case, the husband acquired the property through a loan
and a monetary deposit during the marriage. Following the divorce, the wife filed a section
17 MWPA application to recover half of the property. The trial court ruled for equal shares,
prompting an appeal by the husband.

The Court of Appeal rejected the notion that the Kivuitu case had established a univer-
sal rule of equality for all property disputes. It emphasized that legislation allowing for non-
monetary contributions would need parliamentary approval for the courts to consider it. Af-
ter examining the case specifics, the court determined the wife's beneficial interest in the
property to be 25 % and the husband's to be 75 %. The restricted definition of "contribu-
tion" significantly limits Kenyan women's access to marital property.

4.3 Decisions Post Constitution of Kenya 2010 and Matrimonial Property Act 2013

In 2018, the Federation of Women Lawyers (FIDA-K), a non-governmental, non-profit,
and nonpartisan organization, initiated a petition against the Attorney-General on behalf of
the women of Kenya.>® The petitioners argued that section 7 of the Matrimonial Property
Act (MPA) is unconstitutional, posing a threat to the fundamental freedoms and rights of
women, including their rights to property, equality, and nondiscrimination. Section 7 of the
MPA determines ownership of marital property based on each spouse's contribution to its
acquisition, to be shared in the event of divorce or marital dissolution.

The petition contended that the division of marital property based on contributions
disproportionately disadvantaged women, as their indirect contributions were undervalued.
Despite the provision's apparent neutrality, the amicus curiae supported the petitioner's
claims, asserting that its implementation negatively impacts women's rights to marital
property. However, the court rejected the petitioner's case, determining that section 7 of
the MPA did not violate women's property rights. The court emphasized that the legal and
constitutional framework ensures equal opportunities for men and women, both generally
and specifically at the time of marriage, during the marriage, and upon its dissolution.
The court argued that advocating for a 50/50 split of marital assets upon divorce would
potentially incentivize individuals who failed to contribute to the marriage or sought quick
financial gains through marriage.

Subsequently, the Supreme Court addressed a similar case initiated by a respondent
claiming a share of marital assets registered in the applicant's name. This case progressed
from the High Court to the Court of Appeal and ultimately the Supreme Court. Although

50 Federation of Women Lawyers Kenya (FIDA) v Attorney General & another (2018) eKLR.
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the High Court acknowledged that the respondent had not demonstrated a direct contribu-
tion to the property's purchase, it recognized her "indirect non-monetary contribution to-
wards the family’s welfare in the form of upkeep and welfare." The High Court granted the
respondent a 30 % portion of the marital house and a 20 % share of rental units on the land.
Dissatisfied with this ruling, the respondent successfully challenged it, leading the Court of
Appeal to overturn the decision and order a 50/50 split of the property.

The Supreme Court considered the Matrimonial Property Act of 2013 and sections
45(1) and (3) of the Constitution, enacted after the respondent's initial summons. While the
court clarified that the MPA cannot be applied retrospectively, it affirmed that a constitution
does not always adhere to the same non-retroactivity requirement. The Supreme Court
determined that the Court of Appeal was correct in applying the 2010 Kenyan Constitution
retrospectively.

The court also addressed whether the equality of parties during and after marriage, as
stipulated in article 45(3) of the Constitution, mandated an equal division of property upon
divorce, regardless of the partners' contribution levels. The court ruled that the distribution
of property rights during the dissolution of marriage does not inherently indicate equality
of interest in the assets. It emphasized that a court lacks the authority to modify existing
property rights, taking from one spouse to give half to another without contributions.
Furthermore, the division of marital property should not rely on a predetermined legal
formula but should consider individual contributions to ensure fair outcomes for all parties
involved.

5.0 Are We There Yet?

There should be an equitable and consistent procedure for the division of marital assets,
including the husband's ancestral property, that safeguards the rights of all parties in the
event of a divorce. The current law prohibits the inclusion of ancestral property and posses-
sions acquired before marriage, which is a significant oversight. In instances where spouses
reside in ancestral property, this exclusion could potentially leave the woman without a
home and without any entitlement in case of divorce or the husband's demise. Additionally,
there is ambiguity regarding what qualifies as a "contribution" under Section 7 of the
Matrimonial Property Act (MPA), how it should be substantiated, and its impact on the
division of marital assets. This raises concerns for women whose contributions, particularly
non-financial ones, may be challenging to verify. For marriages lasting over 50 years, it
becomes impractical to retain documentation of contributions.

6.0 Conclusion

Kenya has taken substantial strides to promote women's equality in the division of matri-
monial property. Enactment of progressive laws, aligned with the values of the Constitu-
tion, signifies a commitment to this cause. The Courts have actively engaged with and
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provided rulings on this matter, contributing to the evolution and continuity of our legal

principles. While acknowledging the progress, there remains room for improvement, urging

legislative bodies to address existing loopholes in current laws for enhanced protection.
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