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Preface

At first sight, one might expect that all legal systems are firmly based on
fundamental concepts, implemented by settled institutions. However, in
actuality, these preconditions are usually not met as the law is part of the
societal, economic and political reality of a broader environment, reflec-
tive of the status of and changes in human society in both history and
modern times. This situation is especially true for public international law.
Here, one fundamental issue concerns the status of actors in the interna-
tional legal order: are only states and international organizations subjects
of modern public international law? Or do we accept that other actors, like
non-governmental organizations, multinational enterprises and individu-
als, enter the scene to vindicate their rights (and individual protections) at
the international level? Much has been written about this subject and there
is still much scholarship needed to assess the great changes in, and affect-
ing, the international legal order at the beginning of the 21st century.

The uncertainties of the current situation are also reflected in the
practices of international courts and tribunals. The proliferation of these
courts and tribunals over the last decades – not only with regard to the
number of institutions but also in relation to the ever-growing corpus of
case-law and practice – has been accompanied by a procedural phe-
nomenon called “amicus curiae”. Although the concept as such is largely
unsettled, it is often understood as a procedural vehicle for non-parties, of-
ten for non-state actors without legal standing, to influence the decision-
making processes of international courts and tribunals by submitting writ-
ten and – occasionally – even oral statements to those courts. The admissi-
bility of these statements is being disputed, but there is a growing tenden-
cy of permitting these interventions, at least in investment arbitration and
before human rights bodies. Much attention has been paid to this develop-
ment which, at a procedural level, reflects the unsettled status of actors in
modern public international law. At the same time, the expansion of the
amicus curiae corresponds to the pursuit of more transparency in interna-
tional dispute settlement and reflects the search for more legitimacy in in-
ternational dispute resolution processes as a whole.

The PhD thesis of Astrid Wiik contributes to this ongoing debate in a
remarkable way: She bases her analysis on a broad empirical research by
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analysing the case law and the practice of several international courts (the
ICJ, the ITLOS, the ECtHR) and dispute settlement bodies such as the
WTO Appellate Body and investment arbitration. Her research question
does not only ask about the different variations of the amicus curiae;
Astrid Wiik also wants to know to what extent amici curiae really influ-
ence international dispute settlement processes and whether the expecta-
tion that their involvement in dispute resolution would improve the out-
comes in a positive way is really justified. It does not come as a surprise
that she comes up with a much more nuanced result than other studies in
this field. Indeed, this PhD is the first on the amicus curiae phenomenon
which is based on a comprehensive review of the practice of international
courts and tribunals.

This PhD was written in the framework of the International Max Planck
Research School on Successful Dispute Resolution. This Doctoral School
was originally organized by the Institute for Comparative Law, and Busi-
ness Law of the University of Heidelberg and the Max Planck Institute
Heidelberg for Comparative Public Law and International Law. In the
meantime, the Max Planck Institute Luxembourg for European, Interna-
tional and Regulatory Procedural Law joined the School, as did the Law
Faculty of the University of Luxembourg. When she worked on her PhD,
Astrid Wiik was strongly involved in the debates of the students and their
supervisors; the School offered her the opportunity to spend some time at
the Permanent Court of Arbitration in The Hague where she obtained
many insights into the “real” world of international dispute settlement. Her
study profited considerably from an academic environment which permit-
ted her to engage in comparative research at different research centres in
Europe (including Heidelberg, Cambridge and The Hague).

After several years of steady work, this PhD project has been success-
fully completed. This is a great moment, not only for the candidate, but
also for the supervisor who has accompanied the author throughout the
process. In the case of Astrid Wiik, it was my pleasure to see her research
expanding and to share the upcoming results with Rüdiger Wolfrum as a
co-supervisor. And I’m also glad to see that Astrid Wiik has started an
academic career at Heidelberg University.

 

Luxembourg, 8 February 2018 Burkhard Hess

Preface
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