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Foreword
Civil law notaries play a central role in the preventive admin-
istration of justice and the implementation of the rule of law 
in the digital age. At the same time, we feel that people know 
very little about them. This is generally true for those outside 
the notarial sphere, but it particularly applies to representa-
tives from the common law world, where notaries, as under-
stood in the civil law context, do not exist. However, our 
profession depends on being understood. Otherwise, na-
tional policy makers or international experts – be it from the 
World Bank or the OECD – will not appreciate the added 
value that a functioning system of preventive justice 
provides. 

This is why we made this explainer a priority of the German 
Vice-Presidency for Europe within the International Union 
of Notaries (UINL). It is written for the curious reader who 
just wants to acquire some fun facts about our profession, 
for the common law jurist interested in exchange, for policy 
makers and experts who have to draft regulation in notarial 
matters, and for our colleagues from all around the world 
who wish to reflect on their daily business.
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Executive Summary
Notaries serve the interests of contracting parties. They 
provide legal certainty ex ante and thereby avoid litigation 
costs ex post. They also lower transaction costs by giving 
neutral advice to both parties, tailoring the law to their needs, 
managing bureaucratic communication and explaining legal 
language in simple terms. In addition, they de-bias individual 
preferences and equalize bargaining power. Part I is about 
these advantages to the parties of transactions.

Notaries also promote the interests of society. They are 
gatekeepers of reliable registers, which in turn make costly 
due diligence, title search, and title insurance obsolete. They 
fight money laundering and other crime, serve distributive 
justice, relieve the judiciary and push digitalization. 
Fulfilling these tasks requires public status, independence, 
and state supervision. Part ii deals with this public dimension 
of the notarial profession.

Notaries intervene in central areas of law. Indeed, they ac-
company transactions in real estate law, company law, suc-
cession law and family law. These areas concern the most 
valuable assets of our society, trigger a special need for legal 
certainty and involve issues of public policy. Notarial inter-
vention is also common for powers of attorney because in-
dividuals value the notarial authentication as a way to lower 
agency costs. In addition, as facilitators of international ex-
change, notaries are experts in conflict of laws rules. Part III 
outlines the different areas of law in which notaries exercise 
their profession and explains the reasons for notarial 
intervention. 

Photo: travelview / iStock via Getty Images
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Part 1

Serving the Interests
of Contracting Parties
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Serving the Interests
of Contracting Parties

 
Notaries in civil law countries1 provide benefits for individu-
als that want to conclude a contract, form a company or make 
a will because they lower transaction costs. The first part of 
this book is about these notarial benefits to the parties of a 
transaction.

In Chapter 1, we will see that parties spend less on litigation 
ex post due to notarial intervention ex ante. Chapter 2 fo-
cuses on the benefit of having one neutral advisor for both 
parties instead of lawyers on each side. Chapter 3 explains 
how notaries tailor default rules to the individual level and 
thereby maximize joint surplus. In Chapter 4, we conceptu-
alize notaries as interpreters between legal and everyday 
language, which enable parties to take advantage of abstract, 
technical concepts without incurring the costs of abstraction. 
Chapter 5 underlines the managing function of notaries: 
as trusted neutral players, notaries ensure the safe execution 
of contracts and streamline the implementation of business 
objectives by taking over bureaucratic communication with 
public authorities. Finally, Chapter 6 is about how notaries 
guarantee that “true preferences” of the contracting parties 
are the basis of their legal acts. Indeed, the de-biasing and the 
equalizing function of notaries makes them an essential part 
of the consumer protection infrastructure in civil law 
countries.

Part i

Photo: Nicola Forenza / iStock via Getty Images
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The profession of the civil law notary has a long-standing 
history. It has existed for thousands of years. Predecessors 
of notaries can be found in Ancient Egypt, the late Roman 
Empire, and the Mayan culture.2 Notaries are an integral part 
of civil law countries throughout history.

Civil law countries created an institution to prevent law- 
suits from arising in the first place: the notary. The notary is 
a highly trained jurist entrusted with public power to give 
neutral advice to the parties of a transaction, to translate their 
preferences into legally binding documents, and to provide 
legal certainty. In that way, notaries avoid litigation costs.3 

Notaries are best understood as judges without lawsuits.4 
In drafting legally sound and binding acts according to the 
preferences of the parties, they are bound by precise proce-
dural rules, similar to those that structure litigation. These 
rules justify the high evidentiary value of notarial authentic 
instruments 5 and are the reason that they can serve as title in 
foreclosures.6 Indeed, notarial acts function as anticipated 
judgments.7

Both, judges and notaries serve justice, but they do so in 
different ways. Whereas judges serve justice ex post, notaries 
do so ex ante. According to this difference, the judiciary in 
civil law countries is divided between judges dealing with 
litigation and notaries serving what is called preventive 
justice.8

Key takeaway: Notaries provide for legal certainty ex ante 
and thereby reduce litigation costs ex post.

Judge Without Lawsuit
Chapter 1

Did you know?
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The notary is one of the most popular and prestigious legal 
professions in civil law countries.9 Highly competitive entry 
exams and years of legal training limit the number of people 
that are admitted to become notaries.10

Did you know?

Contract law is the law for people with an interest in maxi-
mizing joint surplus.11 In that sense, they only need someone 
who translates this joint interest into legal language. How-
ever, contracting parties also have diverging interests as to 
the distribution of that joint surplus.12 Therefore, each party 
will be skeptical of the lawyer hired by the other party be-
cause that lawyer does not aim at maximizing joint surplus, 
but the surplus of her client. As a result, both parties are 
likely to end up hiring a lawyer even in standard situations 
with straightforward solutions.13 This increases transaction 
costs, which in turn leads to an inefficient distribution of 
property rights.14 

Notaries solve this problem. They are not mandated by the 
contracting parties but – just like judges – by the government. 
As holders of a public office, they are legally bound to the 
principle of neutrality 15 and focus on maximizing the joint 
surplus only. The parties only have to pay one legal advisor 
instead of two because they can trust the notary.16 This re-
duces transaction costs and fosters an efficient distribution 
of property rights.17 

Key takeaway: In civil law countries, contracting parties only 
need to pay one notary instead of two lawyers. This reduces 
transaction costs. 

Neutral Advisor
Chapter 2

https://doi.org/10.17104/9783406833427 https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.17104/9783406833427
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


11

Many famous operas feature notaries. For instance, in Wag-
ner’s Rienzi, The Last of the Tribunes, Rienzi had gained the 
trust of the people as papal notary and, as a consequence, was 
able to proclaim a new Roman Republic and become its 
tribune.18 

Did you know?

Most provisions of contract law are non-binding default 
rules.19 If parties do not like their content, they can contract 
around them. These default rules are intended to mimic what 
parties would have wanted.20 Indeed, parties will either 
opt-out of the default provision they do not like and thereby 
produce transaction costs; or, they will stick to the default 
rule and thereby suffer the consequence of a smaller joint 
surplus. However, due to the limited knowledge of lawmak-
ers as to the specificities of the individual case, parliament 
can only enact general statutes.21 They apply to a variety of 
different people over a long period of time. Therefore, they 
are necessarily sometimes too broad (over-inclusive) or too 
narrow (under-inclusive).22 

Notaries solve this problem. Just like the legislature, they 
intervene ex ante, but like judges, they have in-depth knowl-
edge of the individual case.23 Based on their professional 
experience, they can tailor default provisions parties might 
not have even considered. This is included in the costs for 
notarial service and does not lead to any additional fees so 
that otherwise typical costs of opting out 24 are avoided.

Key takeaway: Notaries tailor default rules to the individual 
preferences of the parties. Thereby, they reduce transaction 
costs and increase the joint surplus.

Personalizing Default Rules
Chapter 3
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Beyond notarial proceedings, notaries also take part in the 
legal education of citizens. For instance, they teach courses 
at community colleges or they are invited to events on what 
individuals have to be aware of in specific situations. Most 
of the time, legal advice of notaries also starts with a general 
explanation of the content of the law.25 

Did you know?

The legal system of civil law countries is based on codifica-
tions.26 These codifications contain abstract concepts of law 
which are outlined in highly technical, legal language.27 
This abstract legal language has important benefits: it reduces 
complexity and ambiguity for those who understand the 
language.28 This, in turn, increases legal certainty and lowers 
litigation costs.

However, people without a legal background cannot easily 
work with abstract concepts and access the technical language 
of the law.29 An interpreter is needed to translate legal con-
cepts into everyday language, and vice versa, to translate the 
preferences of individuals into legal language. Notaries fulfill 
this function.30 They are the binding element between the 
legal and the non-legal sphere. Thereby, they foster the trust 
of individuals in their legal system and societal cohesion.31 
They make sure that democratically enacted legal provisions 
are understood32 and that private preferences correctly enter 
the legal realm.33 

Key takeaway: Notaries explain technical legal concepts to 
individuals and translate their preferences into legal language. 
This enables civil law systems to benefit from abstract legal 
language while at the same time avoiding the costs of 
abstraction.

Between Legal
and Ordinary Language

Chapter 4
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In Germany, it is possible to create and register a limited 
liability company online and within twenty-four hours.34 

Founders only need to communicate with the notary, who 
manages their interests.

Did you know?

Transactions involve a variety of stakeholders: public regis-
ters and tax authorities need to be notified, public authoriza-
tions must be issued, holders of preemption rights are in-
volved, banks on the side of the seller and the buyer have to 
consent.35 In addition, time is of the essence: the bank con-
sents to delete a mortgage and the seller to transfer the prop-
erty, but only after receiving the money.36

The participation of many stakeholders is necessary to safe-
guard private and public interests and to provide a system of 
administrative checks and balances. However, the bureau-
cratic communication with stakeholders is also time- 
consuming for both, public authorities and individuals. If left 
to the parties, it dramatically increases transaction costs. This 
is even more the case as individuals often see notaries in a 
psychological state of exception in which they do not want 
to be confronted with bureaucracy: they have lost a beloved 
one, are getting married or divorced, have to move, or are 
starting a business.

Notaries are managers of the contract and reduce these 
costs.37 They avoid unsecured advance payments,38 concen-
trate communication with stakeholders and are the binding 
element between the private and the public sphere. The par-
ties only have to deal with one interlocutor they trust and 
know. Notaries thus offer a one-stop-shop.39 

Key takeaways: Notarial transactions involve many stake-
holders. Notaries manage and streamline the communication 
among them and offer a one-stop-shop.

Managing
the One-Stop-Shop

Chapter 5
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In some countries, procedural law for notaries contains spe-
cial consumer protection safeguards such as a cooling-off- 
period of two weeks between the moment where the contract 
draft is sent to the consumer and its notarial authentication.40 
In that way, consumers have time to carefully think about 
the transaction and avoid the biases they are subject to at first 
contact.

Did you know?

Individuals do not always act rationally. They are subject to 
a variety of biases.41 For instance, they tend to over-estimate 
short-term benefits and under-estimate long-term costs 
(bounded will-power),42 they over-estimate themselves (over-
confidence-bias)43 as well as the likelihood of positive out-
comes (optimism-bias),44 and their decision to contract will 
be influenced by the sympathy with the offeror (sympathy-
bias).45 In addition, bargaining power is unequally distributed 
among contracting parties.46

Notaries intervene in essential areas to de-bias individuals, 
e.g. the testator under undue influence, and to protect the 
weaker contracting party, e.g. the consumer who purchases 
an apartment under construction or the spouse without in-
come that enters into a prenuptial agreement.47 In that sense, 
they can be described as consumer protection agencies.48

Notaries are successful in this task for three reasons: 
First, seeing a notary implies a cooling-off-period (temporal 
element).49 Second, notarial intervention implies concluding 
the contract in a safe place, which can either be the notarial 
office or the place the individual has chosen to make use of 
safe notarial online proceedings (spatial element).50 Third, 
notaries explain unfavorable clauses to the party concerned, 
emphasizing potential risks (substantive element).51 

Key takeaways: Notaries de-bias individuals and equalize 
bargaining power. They are an essential element of the con-
sumer protection infrastructure in civil law countries.

De-Biasing and Equalizing 
Bargaining Power

Chapter 6
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Part II

Serving the Interests 
of Society
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Serving the Interests
of Society

Part I discussed the benefits of notaries for the parties in-
volved in a transaction. Of course, these benefits are not 
limited to the contracting parties, as they also have spillover-
benefits for society at large. For instance, not all litigation 
costs are internalized by court fees, so there is also a public 
interest in avoiding litigation. Translating legal concepts into 
everyday language provides basic legal education to individ-
uals, which in turn makes them better informed citizens. 
And protecting consumers and vulnerable parties is not only 
a matter of promoting “true preferences,” but of societal 
principles and values. However, the primary focus in Part i 
was the parties to the transaction.

Part ii conceptualizes the notarial function beyond the parties 
of the transaction. It focuses on the benefits which directly 
concern public interest and society at large. Economically 
speaking, the following chapters are about reducing externali-
ties of individual behavior.52 In Chapter 7, we discover the 
notary as a gatekeeper to public registers. Chapter  8 under-
lines the importance of notaries in fighting money laundering 
and other crimes. Chapter 9 dwells on how notaries serve 
distributive justice. In Chapter 10, we point out how notaries 
perform judicial tasks even ex post and thereby relieve the 
judiciary. Chapter 11 is dedicated to notaries being frontrun-
ners of digitalization in their countries. Finally, Chapter 12 
describes the particular situation of notaries between inde-
pendence, on the one hand, and dense regulation and supervi-
sion, on the other.

Photo: Bundesnotarkammer / Kopf & Kragen

Part II
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In civil law countries, citizens have a legal right to notarial 
authentication: if not illegal, notaries have to implement their 
preferences. This right is part of the broader right of access 
to justice because notaries are part of the preventive admin-
istration of justice.53 

Did you know?

23

Individuals do not only contract with humans but also with 
partnerships and corporations. Their existence and their rep- 
resentatives are not obvious. Likewise, individuals do not 
only sell moveables but also shares and land. Here, defining 
what is sold and determining who owns it is crucial. Civil 
law systems fulfill these tasks through public registers.54 

Land registers define property rights in real estates, com-
mercial registers define property rights in shares,55 but they 
also provide information on your non-human contracting 
partner. Sometimes, these registers even enable bona fide 
purchases.56 Thus, instead of incurring the costs of due dili-
gence, title search, and title insurance,57 individuals may 
fully rely on public registers.

Notaries are gatekeepers of these public registers.58 They 
ensure that, as a matter of principle, only valid transactions 
are registered.59 Without this notarial high-quality control, 
the accuracy of public registers would suffer and one of two 
problems would arise: in a system without bona fide pur-
chases, buyers could not rely on registers, depriving them of 
their core function; in a system with bona fide purchases, 
individuals would regularly be expropriated and property 
rights invalidated.60 

Key takeaways: Notaries are gatekeepers of public registers 
and guarantee their trustworthiness. Public registers, in 
turn, make due diligence, title search, and title insurance ob-
solete, thereby lowering transaction costs.

Gatekeeper of Registers
Chapter 7
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There are far more lawyers than notaries in Germany,61 
but in 2022, German notaries filed 78.51 times more money 
laundering reports to the competent authority, the Financial 
Intelligence Unit.62 

Did you know?

25

To make use of illegal money, criminals need to transfer 
property rights in the most valuable assets of our economy: 
shares of companies and parcels of land. In civil law systems, 
both types of transactions are typically handled by notaries.63 
Therefore, among all the public officials fighting crime, they 
are the cheapest cost avoider 64 when it comes to combating 
money laundering.65 By closely analyzing the economic 
structure of control, they detect suspicious transactions, 
either block or suspend them, and notify the competent law 
enforcement agencies.66 Lawyers cannot replace notaries in 
this field because (i) the lawyers’ mandate is voluntary so that 
individuals can easily avoid exposure, (ii) lawyers are not 
neutral,67 and (iii) they are not as closely supervised by the 
government.68

Notaries do not only support law enforcement as regards 
money laundering. They also block or suspend transactions 
aimed at financing terrorism,69 they fight tax evasion by no-
tifying tax authorities of taxable transactions,70 and they 
implement EU sanctions by refusing services to certain 
blacklisted individuals involved in Russia’s war of aggression 
against Ukraine.71 

Key takeaways: Notaries support law enforcement agencies. 
They fight money laundering, terrorism financing, and tax 
evasion. They also implement EU sanctions. 

Fighting Money
Laundering & Other Crimes

Chapter 8
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The notary system is part of solving the most pressing prob-
lems of today: preventive administration of justice by nota-
ries plays a key role in the quest to end extreme poverty, 
address the challenges of climate change, and establish food 
security. This is because of its contribution to the responsible 
and sustainable governance of tenure of land, forests, and 
fisheries.72 Notaries also promote gender equality, increasing 
the share of women holding property rights in land.73 

Did you know?

27

The market is an efficient way to allocate goods and services. 
This is why citizens can freely choose their notary.74 How-
ever, there are two essential market failures. First, people who 
cannot afford paying the market price are forced out of the 
market.75 Second, high quality lawyers end up where the 
money is: in the cities. Rural areas are left behind.76 As regards 
legal advice, this is unacceptable. Restraints of budget and 
geographic origin must not pose restraints on access to 
justice.

The civil law notary system generally solves both market 
failures by relying on three core elements in its professional 
rules, which at the same time serve distributive justice.77 First, 
notary fees typically depend on the value of the transaction, 
mimicking the diminishing marginal utility of money.78 In 
that way, the rich cross-subsidize the poor.79 Second, the 
number of notaries is limited.80 In that way, the average 
amount of notarial fees is enough to safeguard the notarial 
independence even though some fees are way below the pro-
duction costs of legal advice. Third, notaries have to take 
office in specific districts. In that way, an equal geographical 
distribution of high-quality legal advice is ensured.81 

Key takeaways: Notaries serve distributive justice because 
professional rules lead to cross-subsidies in favor of the poor 
and rural areas. Thereby, they promote access to justice for 
all and counter-balance market-failure.

Promoting
Distributive Justice

Chapter 9
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Notaries sometimes even act as judges in litigation. For in-
stance, the Constitutional Court of Bavaria regularly counts 
one or two notaries among its judges 82 and the German Fed-
eral Court of Justice comprises notaries at the side of full-
time judges in lawsuits against notaries for professional 
misconduct.83 

Did you know?

29

Notaries relieve the judiciary. The first way of doing so is to 
avoid litigation ex post by relying on authentication ex ante.84 
At least four dimensions can be distinguished in this context. 
First, the authentication procedure optimizes contracts, leav-
ing little room for ambiguity.85 Second, it provides evidence, 
allowing to predict and thereby avoid court decisions.86 This 
evidence dimension also concerns the occurrence of facts.87 
Indeed, courts sometimes outsource parts of their evidence 
proceedings to notaries.88 Third, authentic acts serve as an-
ticipated judgments,89 making it superfluous to sue to obtain 
a title for foreclosure. Fourth, even if a dispute has arisen, 
notaries still prevent litigation since some civil law countries 
require parties to seek mediation at a notarial office before 
they are allowed to file a lawsuit.90 

The second way of relieving the judiciary concerns court 
proceedings in non-contentious matters. Sometimes, notaries 
entirely replace judges. For instance, in some civil law coun-
tries, notaries can perform marriages and pronounce di-
vorces, provided that everyone agrees.91 Sometimes, they 
make judicial proceedings such as the nomination of a cus-
todian superfluous because notarial general powers of at-
torney allow for sufficient representation.92 Sometimes, they 
leave the judicial decision in place but prepare it in significant 
ways, e.g. by drafting the application for an adoption, a rec-
ognition of paternity, or a certificate of inheritance.93 

Key takeaways: Notaries relieve the judiciary by avoiding 
litigation and non-contentious court proceedings.

Relieving the Judiciary
Chapter 10
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Notaries are bound to confidentiality and data privacy 
rules.94 They enjoy the same privileges as lawyers and doctors 
when it comes to their capacity as witness.95 They are not 
allowed to hand over documents to prosecutors without the 
consent of their clients.96 

Did you know?
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Notaries are frontrunners of digitalization while at the same 
time safeguarding the highest standards of data protection 
and state sovereignty. Their role within the process of digi-
talization has three dimensions. 

First, more and more notarial services are provided online 
(online authentication). It is not always recommendable, 
though, to replace the protected physical space of the notarial 
office with the virtual world because de-biasing effects will 
be weaker. However, if technological and procedural safe-
guards are respected, many transactions, especially in com-
mercial settings, can be performed online without any issues, 
which further reduces transaction costs.97 Second, notaries 
enable the electronic storage of documents and the electronic 
communication with administrative agencies in their capacity 
as one-stop-shops (electronic storage and exchange).98 
The tools notaries develop have spillover-effects on the state 
of digitalization of courts and administrative agencies because 
the electronic systems in use are part of the judiciary and 
need to be compatible. Third, notaries see Cryptography, 
Block Chain, Artificial Intelligence, and other disruptive 
technologies as opportunities to further improve their ser-
vices and actively explore their potentials in research co-
operations and pilot projects (disruption).99 

Key takeaways: Notaries are frontrunners of digitalization 
while at the same time ensuring legal certainty, state sover-
eignty, and data privacy in the digital world.

Frontrunners
of Digitalization

Chapter 11
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Notaries are organized in notary chambers. These are public 
bodies governed by public law.100 They channel the knowl-
edge of the profession. This is why notary chambers often 
participate in legislative proceedings as a think tank when 
statutes in areas of law related to the profession are 
enacted.101 

Did you know?
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Notaries are neutral advisors to the parties. They implement 
the preferences of individuals and must be shielded against 
political influence. This is why notaries are – just like judges 
– independent: in how they draft their contracts and organize 
their office, they are free.102

 
However, notaries also exercise public power. This requires 
a dense regulation of the profession. A strict entry control, 
the highest standards of legal ethics, and supervision by both, 
chambers and government bodies such as ministries of justice 
and higher regional courts, are the corner stones of such  
regulation.103

 
If notaries violate their duties, they face different conse-
quences. First, they personally are subject to civil liability 
when they breach their duties towards a client (civil 
liability).104 Second, they face professional sanctions imposed 
by notary chambers or the ministry of justice (professional 
liability). These sanctions include fines, but can also lead up 
to an impeachment procedure.105 Third, notaries are crimi-
nally liable (criminal liability). Traditional offenses such as 
fraud, embezzlement, or breach of trust equally apply as 
those offenses designed for public officials.106 

Key takeaways: The special position of notaries requires not 
only their independence but also a strong professional regu-
lation based on entry controls, the highest standards of legal 
ethics, and government supervision.

Between Independence
and Supervision

Chapter 12
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Areas of Law
In Part i and Part ii, we explored the institutional setting 
which defines the profession of notaries in civil law countries. 
Part III is dedicated to the areas of law in which notaries are 
active.

Chapter 13 and Chapter 14 focus on two areas of law in 
which registers play an important role: real estate law and 
company law. Chapter 15 explains in which ways and the 
reasons notaries are involved in succession law. Chapter 16 
is dedicated to family law, that is the relationship between 
spouses and between parents and their children. Chapter 17 
analyzes the role of notaries when it comes to powers of 
attorney. Finally, Chapter 18 points to the role of notaries as 
facilitators of international exchange and experts in conflict 
of laws. Indeed, in all areas in which notaries are active, no-
taries have to know the substantive and procedural law but 
also the rules which govern the applicable law in the first 
place.

The goal of Part III is to give an overview of possible notarial 
interventions in the areas mentioned and to explain why civil 
law countries have chosen precisely these areas of law.

Part III
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The German Constitution mentions notaries: whereas 
article 74 grants the federal government powers to legislate 
in notarial matters, article 138 restricts this power and sub-
jects any change of the current notarial structure in certain 
states to the consent of these states. In addition, the principle 
of equality between men and women, contained in article 3, 
was drafted by Elisabeth Selbert, one of the first female no-
taries in Germany.107

Did you know?
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In most civil law countries, notarial proceedings are manda-
tory in real estate law. Notaries authenticate sale and pur-
chase agreements and conveyancing deeds 108 but also mort-
gages, easements, and similar rights in rem. They are also 
involved in donations, dividing land, and creating condo- 
miniums.109 

There are five main reasons for notarial intervention in real 
estate law. First, land registers record real property and no-
taries are the gatekeepers of these registers (gatekeeper 
dimension).110 Second, immovables are expensive (value 
dimension).111 Fraud in real estate transactions can lead to 
people being deprived of their savings and cause their bank-
ruptcy.112 Consumer protection thus plays a paramount 
role.113 Third, land does not perish. Legal rights in real estate 
persist for generations, triggering an increased need for legal 
certainty (time dimension).114 Fourth, land involves public 
interest (sovereignty dimension).115 The intervention of no-
taries enables government to control the use of land through 
pre-emption rights and to subject the transfer of sensitive 
areas to prior public approval. Fifth, given all the stake-
holders, real estate transactions are complex (management 
dimension). Notaries organize the contract execution for 
the parties and relieve individuals from bureaucratic com-
munication by acting as transactional managers.116

Key takeaways: Notaries are involved in real estate trans-
actions such as sale and purchase agreements, conveyanc-
ing deeds, mortgages and easements.

Real Estate Law
Chapter 13
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Notaries contribute to the development of civil law systems 
as law professors and academics. Indeed, many of the most 
influential commentaries on statutes in private law, leading 
law books, and decisive articles are published by notaries.117 
Courts regularly cite these academic contributions.118 It is 
also common for notaries to teach at universities and to be 
involved in the training of legal professionals.

Did you know?
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In many civil law countries, notaries play a key role in com-
pany law.119 They are reliable advisors throughout the entire 
lifecycle of a business. At the founding stage, they draft the 
articles of incorporation. At the end, they prepare the docu-
ments needed for liquidation. In between, they accompany 
all relevant structural changes: transfer of share agreements 
for limited liability companies, mergers & acquisition con-
tracts, shareholder meetings, changes to the articles of in-
corporation or the directors, and far-reaching commercial 
powers of attorney.120 

The reasons for notarial intervention in company law are 
similar to those in real estate law. First, company registers 
provide for legal certainty and notaries are the gatekeepers 
of these registers (gatekeeper dimension).121 Second, just like 
land, shares in companies are the most valuable goods of our 
economy, requiring special protection of those who deal 
with them (value dimension). Third, the articles of incorpo-
ration govern commercial affairs for decades, triggering an 
increased need for legal certainty (time dimension). Fourth, 
corporations involve public interest, from antitrust to anti-
money-laundering issues,122 which are best channeled 
through the notary (sovereignty dimension). Fifth, commu-
nication between registers and other stake-holders needs a 
central manager – a role best served by the notary (manage-
ment dimension).123 

Key takeaways: Notaries are involved in all central acts of 
company law throughout the entire lifecycle of a business.

Company Law
Chapter 14

https://doi.org/10.17104/9783406833427 https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.17104/9783406833427
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


Some countries, especially in the common law world, require 
witnesses when making a will or granting power of attor-
ney.124 In the traditional civil law system, notaries replace 
these anachronistic formalities because they guarantee the 
authenticity and validity of the transaction.125 

Did you know?
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Succession law is another area involving notaries. Notaries 
generally intervene at three stages. First, they help individ-
uals opting out of inheritance default rules by drafting their 
wills 126 or the donation of assets among the living.127 
Second, they draft inheritance renunciations if they are legal 
in the country at stake.128 Third, they are involved in the 
transfer of assets at the moment of death. Here, they draft 
inventories and settlements of inheritance.129 They also issue 
or apply for inheritance certificates.130 These certificates are 
equivalent to registers: they provide information on proper-
ty rights at low costs.

Just like with real estate and company law, there are five 
important reasons for notarial intervention: First, notaries 
are required as gatekeepers because certificates of inherit-
ance are like registers and because death changes property 
rights in public registers (gatekeeper dimension).131 Second, 
inheritance transactions lead to the transfer of valuable as-
sets at a moment when individuals are particularly vulner-
able (value dimension).132 Third, wills structure future eco-
nomic life for generations, triggering an increased need for 
legal certainty (time dimension).133 Fourth, succession law is 
essential for the allocation of land and social security of 
family members: it involves public interest (sovereignty 
dimension).134 Fifth, at death, notaries manage bureaucratic 
communication on behalf of people grieving for their loss 
(management dimension).135 

Key takeaways: Notaries draft wills and inheritance renun-
ciations. They also help with the transfer of assets at the mo-
ment of death.

Succession Law
Chapter 15
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Just like judges and lawyers, notaries also sometimes act as 
arbitrators. In Germany, for instance, the German Notary 
Arbitration Court is an arbitral institution that applies the 
German Code of Civil Procedure in areas of law related to 
the notarial profession.136

Did you know?
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Notaries are also entrusted with decisive transactions in 
family law. The first set of transactions includes prenuptial 
agreements and divorce settlements and concerns the rela-
tionship between spouses. Core questions are matrimonial 
property regimes, the division of assets and pension rights, 
alimony, and child custody.137 In some countries, notaries 
can also directly perform marriages and pronounce di- 
vorces.138 The second set of transactions includes acts of af-
filiation such as adoptions and recognitions of paternity and 
concerns the relationship between parents and children.139 
Finally, notaries are also involved when individuals want to 
change their name.140

Yet again, we find five reasons for notarial intervention. 
First, marital status and changes of names affect registers, 
triggering the need for notaries as gatekeepers (gatekeeper 
dimension).141 Second, just like successions, changes in mari-
tal status may lead to great economic consequences in situa-
tions of particular vulnerability, requiring special protec-
tion (value dimension).142 Third, marital status and affiliation 
have far-reaching effects in the future and bring a special 
need for legal certainty (time dimension). Fourth, public in-
terest is involved, especially when it comes to child custody 
(sovereignty dimension). Finally, marital changes or changes 
of affiliation involve bureaucratic communication with dif-
ferent authorities where the managing capacity of notaries is 
required (management dimension).143 

Key takeaways: Notaries draft prenuptial agreements and 
divorce settlements. They are also involved when it comes 
to adoption, recognition of paternity, and changes of names.

Family Law
Chapter 16
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Notaries are not only experts in private law. Indeed, by pro-
viding services as a one-stop-shop, they also specialize in 
certain areas of administrative law, notably zoning law, 
environmental law, and tax law.144 

Did you know?

47

Notaries draft powers of attorney. Sometimes, the law re-
quires the intervention of a notary. For instance, if the prin-
cipal wants to grant powers to make changes related to pub-
lic registers, the gatekeeping function of notaries is at stake 
(gatekeeper dimension).145 However, even if the law does 
not require notarial form,146 individuals opt in to the no- 
tarial proceedings because they value two of its core 
advantages.

First, they receive legal advice and certainty. Potential con-
tracting parties can rely on the official document, which in 
turn decreases information costs and increases joint sur-
plus.147 Some countries further develop this aspect by insti-
tuting a public register of powers of attorney.148 Legal cer-
tainty is also of great importance because powers of attorney 
can structure dealings for a long period of time (time 
dimension).

Second, individuals receive protection (value dimension). 
Powers of attorney are dangerous due to agency costs as the 
interests of the principal and the agent are not always 
aligned.149 Especially when individuals grant plenary pow-
ers in case of their mental incapacity or even after death, 
which is possible in some countries,150 they value the safe 
space of the notarial office. Indeed, these powers of attorney 
often have consequences as far-reaching as guardianships or 
wills.151 

Key takeaways: Even though the law does not always re-
quire it, individuals often authenticate powers of attorney 
because they value legal certainty and protection.

Powers of Attorney
Chapter 17
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Thibièrge, a French notary, proposed to create a new corpo-
rate form by European legislation in 1959.152 In 2001, follow-
ing his proposal, the European Union enacted a directive 
establishing the Societas Europaea (SE).153 

Did you know?
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In an ever closer connected world, notaries deal with inter-
national couples, foreign companies, cross-border trans-
actions, and refugees of war. Often, they provide the first 
personalized legal advice for those who are newcomers to a 
country. In that context, they explain the laws of their coun-
try, but they also determine the applicable law in the first 
place. In fact, notaries are specialists in conflict of laws rules, 
also called private international law.154 This body of law an-
swers the question of which country’s laws will govern a 
transaction. Notaries also have to be familiar with how pro-
cedural law plays out in international settings. Will one 
country’s register accept notarial documents of another? 
In that sense, notaries also provide advice to the citizens of 
their home country who want to invest abroad.155

When foreign law is applicable, notaries can acquire basic 
knowledge on that foreign law based on specialized litera-
ture, an international professional network of notaries, and 
professional thinktanks. However, to draft a transaction 
governed by foreign law in due form, the notary will, most 
of the time, have to refer her client to the colleague of that 
other country. This is one of the reasons why notarial or-
ganization on different levels is crucial. The Council of the 
Notaries of the European Union (CNUE) fulfills this task 
at the European level,156 the International Union of Nota-
ries (UINL) at the international level.157 

Key takeaways: Notaries are specialists in conflict of laws 
and provide advice to the international community. Thus, 
they facilitate international exchange in a globalized world.

Conflict of Laws
Chapter 18
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1 This explainer aims at sketching out the core characteristics of notaries in 
the civil law world. However, to be able to provide the reader with concrete 
examples and references while at the same time maintaining the format of a 
short handbook, a focus on a specific country is necessary. Due to the origins 
of this explainer in the German Vice-Presidency for Europe, the country of 
reference is, not exclusively, but most of the time, Germany. «

2 On the origin in Roman law and the development in medieval Italy, see, e.g., 
Rolf KnIeper, An EconomIc analysIs of the NotarIal Law and Prac-
tIce 69 (rec. 1), 78 (rec. 2) (Stoke-Borchert tr., 2010); Peter L. Murray & 
Rolf Stürner, German NotarIes In Real Estate and Corporate Law 
Matters 15 (2020) (hereinafter Murray & Stürner, German NotarIes); 
Peter L. Murray & Rolf Stürner, The CIvIl Law Notary – Neutral 
Lawyer for the SItuatIon: A ComparatIve Study on PreventatIve Jus-
tIce In Modern SocIetIes 9 (2010) (hereinafter Murray & Stürner, The 
CIvIl Law Notary); 1 FerdInand Osterley, Das Deutsche NotarIat: 
nach den BestImmungen des gemeInen Rechts und mIt besonderer 
BerücksIchtIgung der In den deutschen Bundesstaaten geltenden 
partIcularrechtlIchen VorschrIften, geschIchtlIch und dogmatIsch: 
GeschIchte des NotarIats (1842). On notaries in Ancient Egypt, see Con-
sejo General del Notariado, History of the notary (last visited April 11, 2024), 
https://www.notariado.org/portal/en/history-of-the-notary. On notarial 
documents in the Maya culture, see Bernardo Pérez Fernández del Castillo, 
Orígenes e historia del notariado en México, in 500 años del notarIado en 
terrItorIo nacIonal: Pasado, presente y futuro: EstudIos commemo-
ratIvos 69, 74 (Bernando Pérez Fernández del Castillo, Pascual A. Orozco 
Garibay & Gerardo Aparicio Razo eds., 2019). See generally Matthew Re-
stall, The Maya World. Yucatec Culture and SocIety, 1550 –1850 
(1997). «

3 See also Douglass North, InstItutIonen, InstItutIoneller Wandel 
und WIrtschaftsleIstung 127 (Monika Streissler tr., 1992); KnIeper, supra 
note 2, at 109 –110 (rec. 8); Murray & Stürner, German NotarIes, supra 
note 2, at 13. Litigation costs include fees for the court and attorneys, the risk 
of incorrect court decisions, and personal time and stress. «

4 They provide “justice without litigation,” see BrIgItta Lurger & Karl 
Stöger (eds.), JustIce WIthout LItIgatIon. Non-contentIous proceed-
Ings by notarIes In the European UnIon (2022), summarizing the findings 
of the JuWiLi I project funded by the European Commission. «

5 On the evidentiary value, see KnIeper, supra note 2, at 73 (rec. 1). «
6 See also KnIeper, supra note 2, at 69 (rec. 2), 121 (rec. 2). «
7 Indeed, the common law equivalent of the notarial deed is the judgment by 

confession, as regulated, e.g., in New York ConsolIdated Laws, CIvIl 
PractIce Law & Rules, art. 32 § 3218 (2022), https://www.nysenate.gov/
legislation/laws/CVP/3218. On the functional equivalence, see also  
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WolfsteIner, DIe Vollstreckbare Urkunde 29 (4th ed. 2019). «
8 See Murray & Stürner, German NotarIes, supra note 2, at 7. «
9 On the very positive perception of civil law notaries in Germany, 

see Murray & Stürner, The CIvIl Law Notary, supra note 2, at 41– 42. «
10 On these requirements, see Murray & Stürner, German NotarIes, supra 

note 2, at 35 – 36; Murray & Stürner, The CIvIl Law Notary, supra 
note 2, at 37 – 39. «

11 See Omri Ben-Shahar & Ariel Porat, Personalizing Mandatory Rules in 
Contract Law, 86 U. ChI. L. Rev. 255, 257 (2019); Ariel Porat & Lior  
J. Strahilevitz, Personalizing Default Rules and Disclosure with Big Data, 112 
MIch. L. Rev. 1417, 1442 (2014); KnIeper, supra note 2, at 70 (rec. 4). «

12 On the difference between creating the pie (maximizing joint surplus) and 
dividing it (distribution) in the context of default rules, see Omri Ben-Shahar, 
A Bargaining Power Theory of Default Rules, 109 Colum. L. Rev. 396, 401 
(2009). «

13 That is what happens in the United States, see Murray & Stürner, Ger-
man NotarIes, supra note 2, at 109. If one party remains without a lawyer, 
the transactional imbalance will create even bigger societal costs. On that risk, 
see Murray & Stürner, The CIvIl Law Notary, supra note 2, at 154. «

14 On the importance of transaction costs, see the seminal contribution of 
Ronald H. Coase, The Problem of Social Cost, 3 J.L. & Econ. 1 (1960) (here-
inafter Coase, Social Cost). See also already Ronald H. Coase, The Nature of 
the Firm, 4 EconomIca 386 (1937). See generally George J. StIgler, The 
Theory of PrIce (3rd ed. 1966) (coining the insights as “Coase Theorem”). 
On the importance of clearly defined property rights, see Harold Demsetz, 
Toward a Theory of Property Rights, 57 Am. Econ. Rev. 347 (1967). «

15 On the neutrality of notaries, see, e.g., Bundesnotarordnung [BNotO] 
[Federal Code for NotarIes], § 14(1) (Ger.), https://www.gesetze-im- 
internet.de/englisch_bnoto/englisch_bnoto.html (English translation). See also 
KnIeper, supra note 2, at 69 – 70 (rec. 3); Murray & Stürner, The CIvIl Law 
Notary, supra note 2, at 5 – 6 (“Neutral Jurists in Transactional Law”), 
193 – 205 (on neutral institutions of legal advice in the United States). «

16 On trust as essential factor to decrease transaction costs, see KnIeper, supra 
note 2, at 71 (rec. 7), 104 –105 (rec. 11). On the need for two lawyers in the 
US, see Murray & Stürner, German NotarIes, supra note 2, at 111, 156 –158 
(describing advice as a key positive attribute of the German system), 169 (lack 
of need for two lawyers), 173 (neutral advice). On the cost-comparison, see 
KnIeper, supra note 2, at 110 –111 (rec. 13). «

17 Indeed, it makes real world settings become closer to the neoclassical as-
sumption of perfect information, see KnIeper, supra note 2, at 70 – 71 (rec. 5), 
97– 98 (rec. 2 – 3), 99 (rec. 8) (“[…] the civil law notary does not contradict the 
model assumptions of methodical and normative individualism, but actually 
realises them.”). «

18 See Wagner-Werk-VerzeIchnIs (WWV) 49 (1842). The historical figure 
that inspired Wagner was Cola di Rienzo. «

19 On the notion of default rules, see Philip M. Bender, Limits of Personaliza-
tion of Default Rules, 16 Eur. Rev. Cont. L. 366, 371 (footnote 14) (2020). 

See also Martijn W. Hesselink, Non-Mandatory Rules in European Contract 
Law, 1 Eur. Rev. Cont. L. 44, 82 (2005). «

20 On that neoclassical economic explanation of default rules according to the 
theory of complete contingent contract, see Alan Schwartz, Proposals for Prod-
ucts Liability Reform: A Theoretical Synthesis, 97 Yale L.J. 353, 361 (1988); 
Porat/Strahilevitz, supra note 11, at 1425 –1426; Steven Shavell, Damage Mea-
sures for Breach of Contract, 11 Bell J. Econ. 466, 466 – 467 (1980); Frank 
H. Easterbrook & DanIel R. FIschel, The EconomIc Structure of 
Corporate Law 34 (1991) (“corporate law is a set of terms available of-the-
rack so that participants in corporate ventures can save the costs of contract-
ing”). Of course, this theory has to be refined, since also other types of default 
rules are possible, such as penalty default rules, see Ian Ayres & Robert Gert-
ner, Filling Gaps in Incomplete Contracts: An Economic Theory of Default 
Rules, 99 Yale L. J. 87 (1989), and default rules designed as nudges, see Cass 
R. Sunstein, Deciding by Default, 162 U. Pa. L. Rev. 1, 5 (2013). On that, see 
also Bender, supra note 19, at 381; PhIlIp M. Bender, Grenzen der Perso- 
nalIsIerung des Rechts 154 –159 (2023) (distinguishing pushing and pulling 
default rules among will-deviating defaults). «

21 On the limited knowledge of lawmakers and the necessity of general laws 
as its consequence, see OmrI Ben-Shahar & ArIel Porat, PersonalIzed 
Law: DIfferent Rules for DIfferent People 201– 202 (2021); Christoph 
Busch, Implementing Personalized Law: Personalized Disclosures in Consumer 
Law and Data Privacy Law, 86 U. ChI. L. Rev. 309, 314 (2019). Specifically, 
with a focus on default rules, Alan Schwartz & Robert E. Scott, The Common 
Law of Contracts and the Default Rule Project, 102 Va. L. Rev. 1523, 
1556 –1557 (2016). «

22 On over- and under-inclusiveness, see Joseph Tussman & Jacobus tenBroek, 
The Equal Protection of the Laws, 37 Cal. L. Rev. 341, 348 – 351 (1949); 
FrederIck Schauer, PlayIng by the Rules: A PhIlosophIcal ExamIna-
tIon of Rule-based DecIsIon-makIng In Law and In LIfe 31– 34 (1991); 
Frederick Schauer, Rules and the Rule of Law, 14 Harv. J.L. & Pub. Pol’y 
645, 685 (1991); Isaac Ehrlich & Richard A. Posner, An Economic Analysis of 
Legal Rulemaking, 3 J. Leg. Stud. 257, 268 – 269 (1974). See also Porat & 
Strahilevitz, supra note 11, at 1454; Philipp Hacker, Personalizing EU Private 
Law: From Disclosure to Nudges and Mandates, 25 Eur. Rev. PrIv. L. 651, 
658 (rec. 10) (2017); Ben-Shahar & Porat, supra note 11, at 262; Bender, supra 
note 19, at 403, 405. «

23 In that sense, the notary is the Brandeisian “lawyer for the situation”, see 
Murray & Stürner, The CIvIl Law Notary, supra note 2, at 3 – 5. Since the 
legislature gives content to the law ex ante in general ways and judges give 
content to the law ex post in view of a particular case, see Louis Kaplow, Rules 
versus Standards: An Economic Analysis, 42 Duke L. J. 557, 608 – 610 (1992), 
notaries could also be described as “legislature for the situation.” On the 
possibility of lawmakers ex ante beyond parliaments, see Bender, supra note 
20, at 33. «

24 On the costs of opting out, see Eric J. Johnson & Daniel G. Goldstein, 
Decisions by Default, in The BehavIoral FoundatIons of PublIc PolIcy 
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417, 421 (Eldar Shafir ed., 2013) (“effort tax”); William Samuelson & Richard 
Zeckhauser, Status Quo Bias in Decision Making, 1 J. RIsk UncertaIn. 7, 
33 – 34 (1988); Ian Ayres & Robert Gertner, Majoritarian vs. Minoritarian 
Default Rules, 51 Stan. L. Rev. 1591, 1598 –1599 (1999); Ian Ayres, Regulating 
Opt-Out: An Economic Theory of Altering Rules, 121 Yale L.J. 2032, 2076 
(2012); Bender, supra note 20, at 88 – 95. «

25 On the requirement of the principle of democracy to first explain the con-
tent of the law before opting out, see Alexander Krafka & Bernhard Seeger, 
Vertragsgestaltung im Immobilienrecht, in Kölner Formularbuch Grund-
stücksrecht 1, 4 (Jörn Heinemann ed., 3rd ed. 2021). See also the advice to 
do so contained in the legal training literature, e.g., Markus SIkora & Ber-
nadette Kell, KautelarjurIstIsche Klausuren Im ZIvIlrecht 31 
(rec.  125) (6th ed. 2022). «

26 On that, see, e.g., Caslav Pejovic, Civil Law and Common Law: Two Dif-
ferent Paths Leading to the Same Goal, 32 VIc. UnIv. WellIngt. L. Rev. 817, 
818 – 819 (2001). Specifically on the German codification, see Reinhard Zim-
mermann, The German Civil Code and the Development of Private Law in 
Germany, 2006 Oxford U. Comp. L. Forum 1, https://ouclf.law.ox.ac.uk/
the-german-civil-code-and-the-development-of-private-law-in-germany/. «

27 Zimmermann, supra note 26, at text to footnote 129. «
28 Complexity is used here in the sense of information to be processed. On 

that, see Louis Kaplow, A Model of the Optimal Complexity of Legal Rules, 
11 J.L. Econ. & Org. 150 (1995); Kaplow, supra note 23, at 586 – 590; Ehrlich 
& Posner, supra note 22, at 281; Ian Ayres, Preliminary Thoughts on Optimal 
Tailoring of Contractual Rules, 3 S. Cal. InterdIsc. L. J. 1 (1993); Bender, 
supra note 20, at 36 – 37; Philip M. Bender, Comparative Norm Design: The 
U.S. Rules Model and the German Standards Model in Criminal Justice and 
Beyond, 27 UCLA J. Int’l L. & ForeIgn Aff. 1, 9 –10 (2024) (referring to 
this type of complexity as internal complexity). « 

29 On the accessibility of a legal system, see Ofer Raban, The Fallacy of Legal 
Certainty: Why Vague Legal Standards May Be Better for Capitalism and 
Liberalism, 19 B.U. Pub. Int. L.J. 175, 176 (2010) (pointing to the difference 
between accessibility for experts and for laypeople). See also Cass Sunstein, 
Cost-Benefit Analysis and the Knowledge Problem (Oct. 12, 2014), at 9, 
https://dash.harvard.edu/bitstream/handle/1/16152306/hayekdemocracy 
10_10.pdf?sequence=1&isAllowed=y; Bender, supra note 20, at 38; Bender, 
supra note 28, at 10 (referring to this issue as external complexity). «

30 See, e.g., Claudia Balzer, Metaphern und Geschichten als Brücke zum Man-
danten, 2023 MItteIlungen des BayerIschen NotarvereIns, der Notar-
kasse und der Landesnotarkammer Bayern [MIttBayNot] 314, 315. 
In their capacity as interpreters, they are sometimes also obliged to read the 
contract to the parties (for Germany, see, e.g., Beurkundungsgesetz 
[BeurkG] [NotarIal AuthentIcatIon Act], § 13). This practice, especially 
important in case of illiteracy or blindness, is also justified in other cases: it 
ensures (i) that the contracting parties have been confronted with the text of 
the contract at least once, (ii) that explanations and questions are linked to 
concrete contract clauses, (iii) that notaries find mistakes in the draft, and 

(iv) that contracts stay short; indeed, the reading requirement functions like 
a tax on long contracts, which internalizes some of the externalities created 
by long, complex contracts. In addition, it (v) creates a certain solemnity of 
the authentication procedure, increasing its debiasing effect. «

31 On trust as key benefit of notarial intervention, see also supra note 16.  
On notarial intervention fostering other societal values, see, e.g., Murray & 
Stürner, German NotarIes, supra note 2, at 160 –162, especially 161 (“[…] 
the notarial system […] fosters human values of dignity and autonomy.”).  
In other words, notaries implement “rules of civility” and effectuate the “ex-
pressive” or “communicative” function of law. On “rules of civility,” see 
Robert Post, The Social Foundations of Privacy: Community and Self in the 
Common Law Tort, 77 Cal.L.Rev. 957, 963 – 964 (1989); Robert Post, The 
Constitutional Concept of Public Discourse: Outrageous Opinion, Democratic 
Deliberation, and Hustler Magazine v. Falwell, 103 Harv.L.Rev. 601, 623 – 624 
(1990). On the “expressive” or “communicative” function of law, see Cass R. 
Sunstein, On the Expressive Function of Law, 144 U.Pa.L.Rev. 2021 (1996); 
Philip M. Bender, Ambivalence of Obviousness: Remarks on the Decision of 
the Federal Constitutional Court of Germany of 5 May 202[0], 27 Eur. Pub. 
L. 285 (2021). «

32 Given their function of making default rules known to citizens as the status 
quo, notaries can be seen as a key element in implementing the taste-shaping 
function of default rules. On that function of default rules in general, see 
Sunstein, supra note 20, at 20 – 21. On the democratic dimension of imple-
menting value-enactments contained in default rules, see also Krafka & Seeger, 
supra note 25, at 4. «

33 On the de-biasing function, see infra Chapter 6. «
34 See Coalition Agreement of the current German government, SPD, Bündnis 

90 / Die Grünen & FDP, Mehr Fortschritt wagen: Bündnis für Freiheit, Gleich-
heit und Nachhaltigkeit, KoalItIonsvertrag 2021– 2025, at 24, https://www.
spd.de/fileadmin/Dokumente/Koalitionsvertrag/Koalitionsvertrag_ 
2021-2025.pdf; Nadja Danninger, Der Koalitionsvertrag aus notarieller Sicht, 
BNotK-Aktuell, Febr. 2022, at 3, https://www.bnotk.de/fileadmin/user_ 
upload_bnotk/aufgaben_taetigkeiten/bnotk_aktuell/2022/BNotK_ 
Aktuell_01_2022_Web.pdf. For the statutary provisions that enable this online 
procedure, see infra note 50. «

35 See Murray & Stürner, German NotarIes, supra note 2, at 54 – 55. «
36 For a possible timeline on the basis of an example, see Murray & Stürner, 

German NotarIes, supra note 2, at 57– 61. «
37 See also Murray & Stürner, German NotarIes, supra note 2, at 54 – 55 

(for real estate law), 65 – 66 (for company law), 155 – 156, 171 (in general on 
the “Platform-Function”). «

38 In Germany, there are two ways to do so. The first way consists in a step-
by-step execution of the contract: (i) a reservation (priority notice, Vor-
merkung) is entered in the land register in favor of the buyer, which makes 
sure that she will acquire property after paying the price; (ii) once the reser-
vation is effective, the notary informs the buyer to pay; (iii) once informed by 
the seller that she received the payment, the notary starts passing the property 
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to the buyer; see Murray & Stürner, German NotarIes, supra note 2, at 
50 – 53, 57– 61 (translating Vormerkung as preliminary notice). The second 
way consists in the notarial use of an escrow account, if justified by a special 
security interest of the parties, see BeurkG, supra note 30, § 57(2). «

39 On that, see Danninger, supra note 34, at 3. «
40 For Germany, see BeurkG, supra note 30, § 17(2a) No. 2. In general on 

the cooling-off-period as debiasing instrument Byron D. Sher, The “Cool-
ing-Off” Period in Door-to-Door Sales, 15 UCLA L. Rev. 717 (1967). «

41 On these biases, see Richard H. Thaler, Doing Economics Without Homo 
Economicus, in FoundatIons of Research In EconomIcs: How do Econ-
omIsts do EconomIcs 227, 230 – 235 (Steven G. Medema & Warren J. Samuels 
eds., 1996); Christine Jolls, Cass R. Sunstein & Richard H. Thaler, A Behav-
ioral Approach to Law and Economics, 50 Stan. L. Rev. 1471, 1476 –1479 
(1998); PhIlIpp Hacker, VerhaltensökonomIk und NormatIvItät: DIe 
Grenzen des InformatIonsmodells Im PrIvatrecht und seIne Alterna-
tIven 79 – 80 (2017); Bender, supra note 20, at 136 –140. «

42 Jolls, Sunstein & Thaler, supra note 41, at 1479. Bounded willpower is 
sometimes also referred to differently, see Robert Meyer & Howard Kun-
reuther, The OstrIch Paradox: Why We Unterprepare for DIsasters 
13 –14 (2017) (“myopia”); Stephan Meier & Charles Sprenger, Present-Bias 
Preferences and Credit Card Borrowing, 2 Am. Econ. J. Appl. Econ. 193 
(2010) (“present bias”); David Laibson, Golden Eggs and Hyperbolic Dis-
counting, 112 Q. J. Econ. 443 (1997); Hacker, supra note 41, at 106 –107 
(“quasi-hyperbolic discounting”). «

43 See James Scott, Margaret Stumpp & Peter Xu, Overconfidence Bias in 
International Stock Prices, 29 J. PortfolIo Mgmt. 80 (2003). «

44 Anat Bracha & Donald J. Brown, Affective decision making: A theory of 
optimism bias, 75 Games & Econ. Behav. 67 (2012); Tali Sharot et al., Neutral 
mechanisms mediating optimism bias, 450 Nature 102 (2008). «

45 K. Sudhir, Subroto Roy & Mathew Cherian, Do Sympathy Biases Induce 
Charitable Giving? The Effects of Advertising Content, 35 MarketIng ScI. 
831 (2016) (in the context of charitable giving). «

46 Murray & Stürner, German NotarIes, supra note 2, at 160. This is 
particularly problematic in case of institutional alliances between powerful 
stakeholders of transactions, see KnIeper, supra note 2, at 114 (rec. 24). «

47 On the task of providing a level playing field, see KnIeper, supra note 2, 
at 75 (rec. 6), 76 – 77 (rec. 10) (for divorce agreements). On the importance of 
substantive equality among the parties for the exercise of meaningful private 
autonomy, see Bundesverfassungsgericht [BVerfG] [Federal Constitutional 
Court], Feb. 9, 1990, 81 EntscheIdungen des BundesverfassungsgerIchts 
[BVerfGE] 242 (Ger.). «

48 Special consumer protection agencies such as the US mortgage counselor, 
see NatIonal HousIng Act (2022) § 255(d)(2)(B), (f), 12 U.S.C. § 1715z-20(d)
(2)(B), (f), https://www.law.cornell.edu/uscode/text/12/1715z-20, are not 
needed in civil law countries. On the mortgage counselor, see Ayres, supra 
note 24, at 2077. «

49 On that, see supra note 25. «

50 Online proceedings in Germany, see, e.g., BeurkG, supra note 30, § 16a. 
See also German Federal Chamber of Notaries, Notarial online procedures 
(last visited April 11, 2024), https://online.notar.de. «

51 On the notarial duty to instruct the parties under German law, see BeurkG, 
supra note 30, § 17(1). On that, see also Murray & Stürner, The CIvIl Law 
Notary, supra note 2, at 49. «

52 On a conceptualization of externalities, see Coase, Social Cost, supra note 
14. On externalities as a justification for mandatory rules (next to paternalism), 
see Ayres & Gertner, supra note 20, at 88 – 89; Guido Calabresi & Douglas A. 
Melamed, Property Rules, Liability Rules, and Inalienability: One View of the 
Cathedral, 85 Harv. L. Rev. 1089, 1106 (1972). «

53 See BeurkG, supra note 30, § 15. See also Murray & Stürner, The CIvIl 
Law Notary, supra note 2, at 209 – 210; Maximilian Wosgien, Notarielle Amts-
tätigkeit und das Verbot von Rechtsberatungsdienstleistungen, 2023 Eu-
ropäIsche ZeItschrIft für WIrtschaftsrecht [EuZW] 937, 939. «

54 On these points for commercial registers, see also KnIeper, supra note 2, 
at 119 –120 (rec. 1– 2). «

55 On the importance of defining property rights, see the fundamental con-
tribution of Demsetz, supra note 14. «

56 This is the case in Germany, see BürgerlIches Gesetzbuch [BGB] [CIvIl 
Code], § 892 (Ger.), https://www.gesetze-im-internet.de/englisch_bgb/ (En-
glish translation) (for the land register) and Handelsgesetzbuch [HGB] 
[CommercIal Code], § 15 (Ger.), https://www.gesetze-im-internet.de/en 
lisch_hgb/englisch_hgb.html (English translation) (for the commercial regis-
ter). See also Gesetz betreffend dIe Gesellschaften mIt beschränkter 
Haftung  [GmbHG] [Act on lImIted LIabIlIty CompanIes], § 16 (Ger.), 
https://www.gesetze-im-internet.de/englisch_gmbhg/englisch_gmbhg.html 
(English translation) (for the shareholder list contained in the commercial 
register). On the importance of bona fide purchases for the modern economy 
KnIeper, supra note 2, at 103 (rec. 8). «

57 On these costs, see North, supra note 3, at 61– 63; KnIeper, supra note 2, 
at 108 (rec. 3 – 5). On the need for title insurance and real estate transaction 
costs in the United States, see Murray & Stürner, German NotarIes, supra 
note 2, at 108 –116, 144 –148. Specifically on title search and title insurance in 
the United States, see Murray & Stürner, The CIvIl Law Notary, supra 
note 2, at 129. «

58 See Murray & Stürner, German NotarIes, supra note 2, at 44 – 47 (for 
real estate law), 64 – 65 (for company law), 144, 171 (in general). «

59 In general, authentication requirements involve the highest level of notarial 
scrutiny, including the validity. But even if notaries only certify signatures and 
thereby apply a lower level of scrutiny, they act as gatekeepers of registers 
because they at least identify the parties. In Germany, certification for the 
purpose of registration always also involves a control as to whether the  
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transaction can be registered, see Gesetz über das Verfahren In FamIlIensa-
chen und In den AngelegenheIten der freIwIllIgen GerIchtsbarkeIt 
[FamFG] [Act on ProceedIngs In FamIly Matters and In Matters of 
Non-contentIous JurIsdIctIon], § 378(3) (Ger.), https://www.gesetze- 
im-internet.de/englisch_famfg/index.html (English translation). This control 
can be described as intermediate scrutiny. «

60 See also Murray & Stürner, German NotarIes, supra note 2, at 140 (risk 
of loss as incentive for individuals to provide for register accuracy). «

61 In 2022, there were 6 , 711 notaries, see German Federal Chamber of No-
taries, Notarstatistik (last visited April 11, 2024), https://www.notar.de/
der-notar/statistik, and 17, 616 lawyers, see German Federal Bar Association, 
Statistiken (last visited April 11, 2024), https://www.brak.de/fileadmin/04_
fuer_journalisten/statistiken/2022/2022_brak-mg_statistik.pdf, registered  in 
Germany. «

62 German notaries filed 7, 223 money laundering notifications to the Financial 
Intelligence Unit, whereas lawyers only filed 92, see Financial Intelligence 
Unit, Jahresbericht 2022, at 16, https://www.zoll.de/DE/FIU/Fachliche- 
Informationen/Jahresberichte/jahresberichte_node.html. «

63 See infra Chapters 13 & 14. «
64 On the concept of cheapest cost avoider, see GuIdo CalabresI, The Costs 

of AccIdent: A Legal and EconomIc AnalysIs 311 (1970). «
65 Murray & Stürner, German NotarIes, supra note 2, at 99, 158 –159, 

169. «
66 For German legislation, see Geldwäschegesetz [GwG] [Money Laun-

derIng Act], §§ 43, 46 (Ger.). For EU legislative projects in this area, the EU 
“single rulebook” regulation, 2021/ 0239 (COD), the 6th Anti-Money Laun-
dering Directive, 2021/ 0250 (COD), and the regulation establishing the Eu-
ropean Anti-Money Laundering Authority 2021/ 0239 (COD), are of topi-
cality, see European Parliament, New EU measures against money laundering 
and terrorist financing (March 28, 2023), https://www.europarl.europa.eu/
news/en/press-room/20230327IPR78511/new-eu-measures-against-money-laundering- 
and-terrorist-financing. «

67 Instead, they are representatives of the party interests, as the German courts 
repeatedly underline, see, e.g., Bundesverfassungsgericht [BVerfG] [Federal 
Constitutional Court], July 3, 2003, 108 EntscheIdungen des Bundesver-
fassungsgerIchts [BVerfGE] 150 (Ger.) (under B.I.3.b.aa.); Bundesgerichts-
hof [BGH] [Federal Court of Justice], Nov. 21, 2018, 2019 Neue JurIstIsche 
WochenschrIft [NJW] 316, 317 (rec. 15) & May 12, 2016, 2016 Neue Ju-
rIstIsche WochenschrIft [NJW] 2561 (rec. 6) (Ger.). «

68 On the strict supervision of notaries, see Murray & Stürner, German 
NotarIes, supra note 2, at 40. «

69 The prevention of money laundering and terrorism financing is regulated 
in the same legal instruments on the European level and in Germany, so the 
relevant duties are contained in the statutes cited supra note 66. «

70 See, e.g., Grunderwerbsteuergesetz [GrEStG] [Real Estate Transfer 
Tax Act], § 18 (Ger.); Erbschaftsteuer- und Schenkungsteuergesetz 
[ErbStG] [InherItance Tax and DonatIon Tax Act], § 34 (Ger.). See also 

Murray & Stürner, German NotarIes, supra note 2, at 98 – 99, 158 – 159, 
169. «

71 On EU sanctions against Russia, see European Council & Council of the 
European Union, EU sanctions against Russia explained (27 March 2024), 
https://www.consilium.europa.eu/en/policies/sanctions/restrictive-measures-
against-russia-over-ukraine/sanctions-against-russia-explained/. « 

72 FAO & UINL, Responsible governance of tenure and preventive justice. 
A guide for notaries and other practitioners in the preventive administration 
of justice. Governance of Tenure Technical Guide No. 13 (2nd ed. 2022), 
https://www.fao.org/publications/card/en/c/CC0168EN. «

73 On that, see FAO & GIZ, Guidelines on strengthening gender equality in 
notarial practices South-East Europe (2019), https://www.fao.org/documents/
card/en/c/CA2953EN/. « 

74 On the free choice of notaries, see Rainer Regler, § 10, in Beck’scher 
OnlIne-Kommentar: BNotO rec. 2 (Claudius Eschwey ed., 9th ed. 2024); 
Murray & Stürner, The CIvIl Law Notary, supra note 2, at 34. In general 
on the market compatibility of the notarial system, see KnIeper, supra note 
2, at 99 (rec. 8). «

75 On the phenomenon of poorer consumers being forced out of the market, 
see Ben-Shahar & Porat, supra note 11, at 264 – 265; Bender, supra note 20, 
at 242. In general on budgetary restraints, see Hal R. VarIan, Grundzüge 
der MIkroökonomIk 21– 22 (Reiner Buchegger & Johannes Kepler trs., 9th 
ed. 2016); Oren Bar-Gill, Algorithmic Price Discrimination: When Demand Is 
a Function of Both Preferences and (Mis)perceptions, 86 U. ChI. L. Rev. 217, 
228 (footnote 39) (2019); Matthew D. Adler & Eric A. Posner, Rethinking 
Cost Benefit Analysis, 109 Yale L.J. 165, 168 (1999). «

76 On the policy consideration to assure access to notaries in rural areas, see, 
e.g., Bundesgerichtshof [BGH] [Federal Court of Justice], Aug. 21, 2023, 2024 
Neue JurIstIsche WochenschrIft [NJW] 288, 293 (rec. 41) (Ger.). «

77 On distributive justice, see ArIstotle, NIcomachean EthIcs 94 – 96 
(1130b30 –1131a1, 1131a10 –1131b24) (Robert C Barlett & Susan D Collins 
trs. 2011). «

78 On the degressive character of the notarial fee rates, see Jens Bormann,  
§ 34, in Gesetz über Kosten der freIwIllIgen GerIchtsbarkeIt für Ge-
rIchte und Notare: Kommentar rec. 2, 8 (Jens Bormann, Thomas Diehn 
& Klaus Sommerfeldt eds., 4th ed. 2021). On the diminishing marginal utility 
according to the Expected Utility Theory, see John von Neumann & Oskar 
Morgenstern, Theory of Games and EconomIc BehavIor 1– 3 (4th ed., 
2007); Oskar Morgenstern, Some Reflections on Utility in Expected UtIlIty 
Hypotheses and the AllaIs Paradox 175 (Maurice Allais & Ole Hagen 
eds., 1979). Beginnings of the theory can be found already at Daniel Bernoulli, 
Exposition of a New Theory on the Measurement of Risk, 22 EconometrIca 
23 (Louise Sommer tr., 1954). See generally DanIel Kahneman, ThInkIng, 
Fast and Slow 270 – 271 (2011); RIchard A. Posner, EconomIc AnalysIs 
of Law 13 (9th ed. 2014); Horst EIdenmüller, EffIzIenz als Rechts-
prInzIp: MöglIchkeIten und Grenzen der ökonomIschen Analyse des 
Rechts 43 – 44 (4th ed. 2015); Hacker, supra note 41, at 322 – 323. «
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79 On that, see also Murray & Stürner, German NotarIes, supra note 2, 
at 10 –11; 38, 151–152; Markus SIkora, Der Notar Im sozIalen Rechts-
staat (2007). «

80 Murray & Stürner, German NotarIes, supra note 2, at 34 – 35. «
81 On that, see also Murray & Stürner, German NotarIes, supra note 2, 

at 12 (“[…] the local notary is the face of law and justice for many of the cit-
izens and serves most of their legal needs.”). «

82 Currently, the Bavarian Constitutional Court counts two acting no-tary- 
judges and one deputy notary-judge, see Bayerischer Verfassungsgerichts- 
hof, Verzeichnis der Richterinnen und Richter (last visited April 11, 2024), 
https://www.bayern.verfassungsgerichtshof.de/bayverfgh/richterinnen- 
und-richter/verzeichnis_der_richterinnen_und_richter.php. « 

83 See Bundesgerichtshof, Senat für Notarsachen (last visited April 11, 2024), 
https://www.bundesgerichtshof.de/DE/DasGericht/Geschaeftsverteilung/
BesetzungSenate/WeitereSenate/senatFuerNotarsachen.html. «

84 On that, see also supra Chapter 1. «
85 On legal certainty, see supra Chapter 1. «
86 See also supra Chapter 1 (especially note 5). «
87 For Germany, see, e.g., BeurkG, supra note 30, §§ 36 – 43. «
88 For instance, in Germany, notarial inventories are produced at the request 

of a person entitled to a compulsory share of the estate to prepare a potential 
lawsuit, see BGB, supra note 56, § 2314(1). In Brazil, each inheritance requires 
an inventory, see CódIgo CIvIl [Cod. CIv.] [CIvIl Code], art. 1,991 (Brazil); 
CódIgo de Processo CIvIl [Cod. Pro. CIv.] [Code of CIvIl Procedure], 
art. 611 (Brazil). The elaboration of the inventory is an independent non-con-
tentious procedure, which is most of the time performed by notaries, see Lahiz 
Delgado, O novo CPC e o inventário extrajudicial, JusbrasIl (last visited 
April 11, 2024), https://www.jusbrasil.com.br/artigos/o-novo-cpc-e-o- 
inventario-extrajudicial/716019868. See also infra note 91. «

89 On that, see supra Chapter 1 (especially note 7). «
90 See, e.g., ZIvIlprozessordnung [ZPO] [Code of CIvIl Procedure], 

§ 15a (Ger.), https://www.gesetze-im-internet.de/englisch_zpo/englisch_zpo.
html (English translation), together with BayerIsches SchlIchtungsgesetz 
[BaySchlIG] [BavarIan ConcIlIatIon Act] (Ger.). «

91 For instance, in Brazil, notaries can divorce couples and distribute their 
assets (inventory) as long as both spouses agree and there are no minors in-
volved or a judicial decision has already been rendered as regards their custody, 
see Cod. Pro. CIv., supra note 88, art. 982, 983; CodIgo de Normas da 
CorregedorIa Geral da JustIça do Estado do RIo de JaneIro – Parte 
ExtrajudIcIal [Code of Norms of the Internal Comptroller of the 
JudIcIary of the State of RIo de JaneIro – ExtrajudIcIal Part], art. 
310(1),(2) (Brazil). See also Alexandre Cruz, Quais são os requisitos para se 
fazer o divórcio ou a separação extrajudicial?, JusbrasIl (last visited April 11, 
2024), https://www.jusbrasil.com.br/artigos/quais-sao-os-requisitos-para-se-
fazer-o-divorcio-ou-a-separacao-extrajudicial/267101518; Eme Nucalis, TJ-PI 
autoriza processos extrajudiciais envolvendo menores ou incapazes, Mundo 
NotarIal (Sept. 25, 2023), http://mundonotarial.org/blog/?p=7047. On no-

taries being more efficient in performing these non-contentious tasks than 
courts, see Lurger & Stöger (eds.), supra note 4 (focusing on matters of 
succession law). «

92 This is quite common in Germany, where general powers of attorney are 
possible. See Stefan Huber, § 167, in Beck-OnlIne. Grosskommentar: BGB 
rec. 45 (Beate Gsell et al. eds., February 1, 2022). They are even explicitly 
recognized in BGB, supra note 56, § 1820. «

93 For instance, German notaries prepare the application and consent docu-
ments in adoption cases, see BGB, supra note 56, §§ 1750(1), 1752(2). For the 
notarial authentication in case of recognition of paternity, see, e.g., BGB, supra 
note 56, § 1597(1). For the certificate of inheritance, see FamFG, supra note 
59, § 352, and BeurkG, supra note 30, § 38. «

94 On notarial obligation of secrecy, see, e.g., BNotO, supra note 15, § 18. 
Violations of this obligation are sanctioned by criminal law, see Strafgesetz-
buch [StGB][CrImInal Code], § 203 (Ger.). The European Parliament & 
Council Regulation EU 2016 / 679, 2016 O.J. (L 1191 / 1) (General Data 
ProtectIon RegulatIon) also applies to notaries. «

95 See, e.g., Strafprozessordnung [StPO] [Code of CrImInal Proce-
dure], § 53(1) No. 3 (Ger.), https://www.gesetze-im-internet.de/englisch_stpo/ 
englisch_stpo.html (English translation); ZPO, supra note 90, § 383(1) No. 8. 
One could call this the notary-client-privilege. «

96 On this issue with a special focus on anti-money laundering law, see Land-
gericht München I [LG München I] [District Court of Munich I], June 8, 2022, 
2023 Deutsche Notar-ZeItschrIft [DNotZ] 445 (Ger.). «

97 For Germany, see, e.g., BeurkG, supra note 30, §§ 16a – 16e (regulating the 
online authentication procedure), § 40 a (regulating online certification of 
signatures), and BNotO, supra note 15, § 78p. These online procedures in-
creasingly dominate in the area of company law. As regards the certification 
of signatures required for registration, see, e.g., HGB, supra note 56, § 12; as 
regards the online foundation of a limited liability company, including the 
power of attorney for such online foundation, and unanimous modifications 
of statutes, see GmbHG, supra note 56, §§ 2(2)(3), 53(3). In Brazil, even further 
reaching possibilities exist within the framework of their eNotariado, see 
Colégio Notarial do Brasil, Bemvindo ao serviço notarial do século XXI (last 
visited April 11, 2024), https://www.e-notariado.org.br/. «

98 On the possibility to communicate electronically in a safe way between 
notaries and municipalities (eNoVA project), see NotarNet, eNoVA (last vis-
ited April 11, 2024), https://onlinehilfe.bnotk.de/einrichtungen/notarnet/
xnotar/modul-enova.html. On the electronic safe communication with Bavar-
ian land registers, see Bayerisches Staatsministerium der Justiz, Elektronischer 
Rechtsverkehr mit den Grundbuchämtern (last visited April 11, 2024), https://
www.justiz.bayern.de/ejustice/eRV/grundbuchamt/. On the electronic archive 
of authentic acts, see German Federal Chamber of Notaries, Das Elektronische 
Urkundenarchiv (last visited April 11, 2024), https://www.elektronisches- 
urkundenarchiv.de/. On the aspect of one-stop-shop, see supra Chapter 5. « 

99 On the notion of Artificial Intelligence and Machine Learning, see, e.g., 
M. I. Jordan & T. M. Mitchell, Machine learning: Trends, perspectives, and 
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prospects, 349 ScIence 255 (2015); John Villasenor & Virginia Foggo, Artificial 
Intelligence, Due Process and Criminal Sentencing, 2020 MIch. St. L. Rev. 
295, 300 – 302. For a notary-run project exploring the potentials of Artificial 
Intelligence in the area of land registers, see Friedrich-Alexander-Universität 
Erlangen-Nürnberg, Forschungsprojekte (last visited April 11, 2024), https://
www.str2.rw.fau.de/honorarprofessor/forschungsprojekte/#collapse_3. «

100 On the chamber structure, see, e.g., Murray & Stürner, German No-
tarIes, supra note 2, at 40. «

101 On the involvement in of legislation, see German Federal Chamber of 
Notaries, Representation of all notaries (last visited April 11, 2024), https://
www.bnotk.de/en/tasks-and-activities/representation-of-notaries. «

102 Murray & Stürner, German NotarIes, supra note 2, at 37. «
103 Murray & Stürner, German NotarIes, supra note 2, at 40, 170. «
104 On that, see Murray & Stürner, German NotarIes, supra note 2, at 39; 

Murray & Stürner, The CIvIl Law Notary, supra note 2, at 40 – 41. «
105 See BNotO, supra note 15, § 50. «
106 See StGB, supra note 94, § 266 (on criminal liability in case of breach of 

trust), § 331 et seq. (on crimes of public officials), § 201 (on criminal liability 
in case of violations of the obligation to secrecy). On the obligation to secrecy, 
see also supra note 94. «

107 On Elisabeth Selbert as one of the four “mothers of the Basic Law,” see 
Bundesministerium für Familie, Senioren, Frauen und Jugend, Mütter des 
Grundgesetzes (last visited April 11, 2024), at 10 –14, https://www.bmfsfj.de/
resource/blob/94392/83dc828423407787e34f21bdf0de6fa0/muetter-grund 
gesetz-data.pdf. On her having been a notary, see Ordentliche Gerichtsbarkeit 
Hessen, Ausgeschiedene Notare (May 9, 2022), at 6, https://ordentliche-
gerichtsbarkeit.hessen.de/sites/ordentliche-gerichtsbarkeit.hessen.de/
files/2022-06/ausgeschiedene_notare_stand_21.07.2021.pdf. «

108 For a description of a typical residential real estate transaction, see Murray 
& Stürner, The CIvIl Law Notary, supra note 2, at 43 – 53. «

109 For an overview, see Murray & Stürner, German NotarIes, supra 
note 2, at 41– 61. For notarial practice in detail, see Jörn HeInemann (ed.), 
Kölner Formularbuch Grundstücksrecht (3rd ed. 2021). Central pro-
visions requiring notarial intervention in real estate law in Germany are BGB, 
supra note 56, § 311b, WohnungseIgentumsgesetz [WEG] [Act on the 
OwnershIp of Apartments and the Permanent ResIdentIal RIght], 
§ 10(3) (Ger.), https://www.gesetze-im-internet.de/englisch_woeigg/index.
html (English translation), and Grundbuchordnung [GBO] [Land RegIs-
ter Act], § 29 (Ger.). «

110 On the gatekeeping-function, see supra Chapter 7 (especially note 45). «
111 KnIeper, supra note 2, at 71 (rec. 7), 98 – 99 (rec. 6). «
112 On the importance of a real estate acquisition for individuals, see, e.g., 

KnIeper, supra note 2, at 108 (rec. 3). «

Part III

113 On the consumer protection dimension, see also supra Chapter 6. «
114 KnIeper, supra note 2, at 71 (rec. 7) (“long-term effect”). «
115 On the policy-dimension, see also Murray & Stürner, German Nota-

rIes, supra note 2, at 9; KnIeper, supra note 2, at 114 (rec. 26); Murray & 
Stürner, German NotarIes, supra note 2, at 136, 139. The specialty of real 
estate law was also noticed by the fathers of the French Code Civil. On that, 
see Jean-François Niort, Droit, idéologie et politique dans le code civil français 
de 1804, 29 Revue InterdIscIplInaIre d’études jurIdIques (R.I.E.J.) 85, 
101 (1992). «

116 On the management function of notaries, see also supra Chapter 5. «
117 For instance, the current edition of the most influential commentary on 

the German Civil Code (BGB, supra note 56) counts three notaries among its 
authors, see ChrIstIan Grüneberg et al, Grüneberg: BürgerlIches 
Gesetzbuch mIt Nebengesetzen (83th ed. 2024). «

118 For instance, in the decision Bundesgerichtshof [BGH] [Federal Court of 
Justice], June 15, 2023, 237 EntscheIdungen des BundesgerIchtshofs In 
ZIvIlsachen [BGHZ] 184, the court cites 18 authors, of which 14 are 
notaries. «

119 Under German law, this applies in particular to corporations and limited 
liability companies, which are largely subject to authentication requirements, 
see, e.g., GmbHG, supra note 56, §§ 2(1), 15(3)(4), 53, AktIengesetz [AktG] 
[Stock CorporatIon Act], §§ 23, 130 (Ger.), https://www.gesetze-im- 
internet.de/englisch_aktg/index.html (English translation). The same is true 
for merger law in Germany, see Umwandlungsgesetz [UmwG] [Transfor-
matIon Act], §§ 6, 8(3), 9(3), 12(3), 13(3) (Ger.), https://www.gesetze-im- 
internet.de/englisch_umwg/index.html (English translation). In partnership 
law, notaries apply a lower degree of scrutiny, according to which the control 
is focused on the registrability of acts, see FamFG, supra note 59, § 378(3), 
HGB, supra note 56, § 12. The important function of notaries in the adminis-
tration of preventive justice is also increasingly recognized in EU legislation, 
e.g. in the context of the legislative procedure on upgrading digital company 
law (2023 / 0089 / COD), see Council of the European Union, ST 7966 2024 
INIT, March 20, 2024, rec. 9 & art. 10, https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CONSIL:ST_7966_2024_INIT (reflecting the interin-
stitutional compromise). «

120 For an overview of notarial activity in company law, see Murray & 
Stürner, German NotarIes, supra note 2, at 63 –105. «

121 See supra Chapter 7. «
122 See supra Chapter 8. «
123 See supra Chapter 5. «
124 For wills in the United States, see, e.g., the widely adopted UnIform 

Probate Code, § 2-502(a)(3)(A), https://advance.lexis.com/open/document/
openwebdocview/Unif-Probate-Code-2-502/?pdmfid=1000522&pddocfull 
path=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3Acontent 
Item%3A63KR-BF91-JJ6S-638C-00000-00&pdcomponentid=337395; 
Gregory Levy, Competency of a Witness to a Will, 5 Conn. Prob. L.J. 369 
(1989). For powers of attorney, see, e.g., New York ConsolIdated Laws, 
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General OblIgatIons, art. 5 § 1501B.1(b) (2022), https://www.nysenate.
gov/legislation/laws/GOB/5-1501B. «

125 On that, see also supra Chapter 1. «
126 For instance, under German law, core authentication requirements are 

contained in BGB, supra note 56, §§ 2231 No. 1, 2276. «
127 Technically, the donation aspect is not part of succession law but of do-

nation law, see, e.g., BGB, supra note 56, §§ 516 et seq. However, it is often 
conceptualized as “anticipated inheritance” and plays an important role in 
notarial practice, especially as regards real estates. «

128 For instance, in Germany, renunciations to inheritance are possible, see 
BGB, supra note 56, § 2315, whereas in Brazil, these clauses are considered 
pacta corvina, and, therefore, invalid in most contexts. For a discussion in the 
context of prenuptial agreements under Brazilian law, see Giselda F. N. Hiro-
naka & José F. Simão, Direito das Sucessões: um recorte pretérito, um recorte 
excepcional e um recorte do futuro, 151 RevIsta do Advogado 45, 54 – 55 
(2021). «

129 On inventories, see supra note 88. «
130 On the allocation of competences between notaries and courts on that 

issue and on the increase in time-efficiency when attributing these competences 
to courts, see the study Lurger & Stöger (ed.), supra note 4 (focusing on 
matters of succession law). «

131 See supra Chapter 7. «
132 See supra Chapter 5. «
133 On the time dimension of inheritance law, see 1 AlexIs de TocquevIlle, 

Democracy In AmerIca 79 (Eduardo Nolla ed., James T. Schleifer tr., 2012) 
(1835) (“[…] in a sense, [the laws of inheritance] lay hold of generations before 
their birth.”). «

134 On the public dimension of succession law, see notably TocquevIlle, 
supra note 133, at 50 – 51, 77– 85, especially 79 (“These laws [of inheritance] 
belong, it is true, to the civil order; but they should be placed at the head of 
all political institutions, for they have an incredible influence on the social 
state of peoples, political laws being just the expression of the social state.”). 
On that, see generally Max Lerner, Tocqueville’s Democracy in America: 
Politics, Law, and the Elites, 25 AntIoch Rev. 543, 557– 558 (1965 / 1966). «

135 See supra Chapter 5. «
136 On that, see Deutscher Notarverein, Schiedsgerichtshof – eine kurze 

Einführung (last visited April 11, 2024), https://www.dnotv.de/services/
schiedsgerichtshof/863-2/#:~:text=Mit%20dem%20Schieds%2D%20
und%20Schlichtungsgerichtshof,und%20notfalls%20der%20Streitentschei 
dung%20vertrauen. «

137 In Germany, the drafting of prenuptial and divorce agreements requires 
notarial intervention according to BGB, supra note 56, §§ 1378(3), 1410, 1585c; 
VersorgungsausgleIchsgesetz [VersAusglG] [PensIon EqualIzatIon 
Act], § 7(3) (Ger.). «

138 For instance, this is the case in Brazil with regard to certain kinds of 
divorces, see supra note 91. «

139 See supra note 93. «

140 For the requirement of notarial certification in case of changes of names, 
see, e.g., BGB, supra note 56, § 1355(3). «

141 See supra Chapter 7. «
142 The particular vulnerability in family law settings is underlined by 

KnIeper, supra note 2, at 118 (rec. 4). On the protective dimension of the 
notarial office in general, see supra Chapter 6. «

143 See supra Chapter 5. «
144 See also Murray & Stürner, German NotarIes, supra note 2, at 54 – 55 

(for real estate law), 65 – 66 (for company law), 115 –156, 171 (in general in the 
context of the “Platform-Function”). Therefore, the classical handbooks on 
notarial law in Germany include sections on administrative law, see, e.g., 
Norbert Frenz, ChrIstIan Hertel & Peter LImmer (eds.), Würzburger 
Notarhandbuch (6th ed. 2021). «

145 See supra Chapter 7. «
146 As to the details, civil law countries differ. For instance, in Germany, as a 

matter of principle, powers of attorney do not require notarial intervention, 
see BGB, supra note 56, § 167(2). However, if land or commercial registers are 
to be changed, notarial certification is required, see GBO, supra note 108,  
§ 29; HGB, supra note 56, § 12(1) s 2. The same is true for powers of attorney 
for founding a limited liability company, see GmbHG, supra note 56, § 2(2). 
Exceptionally, even authentication is required if the power of attorney is ir-
revocable, see Bundesgerichtshof [BGH] [Federal Court of Justice], July 11, 
1952, 1952 Neue JurIstIsche WochenschrIft [NJW] 1210 (Ger.), or oth-
erwise binding, see Reichsgericht [RG] [Imperial Court], March 29, 1922, 104 
EntscheIdungen des ReIchsgerIchts In ZIvIlsachen [RGZ] 236, 237– 238 
(Ger.). In Brazil, the form requirements applicable to the transaction also apply 
to the power of attorney, see Cod. CIv., supra note 88, art. 657. «

147 See supra Chapters 1 & 2. «
148 In Brazil, such a register already exists, see brasilregistros, Procuração 

Pública (last visited April 11, 2024), https://www.brasilregistros.ch/pt/ 
consular/procuracao. In Germany, such a register is currently in planning, see 
Max Ehrl, Digitale Transformation und ihre Herausforderungen, BNotK 
Aktuell, Juni 2023, at 4, 5, https://www.bnotk.de/fileadmin/user_upload_
bnotk/aufgaben_taetigkeiten/bnotk_aktuell/2023/BNotK_Aktuell_02_2023_
Web.pdf. «

149 On agency costs, see Adam SmIth, An InquIry Into the Nature and 
Causes of the Wealth of NatIons 334 (Adam Black, Charles Black & 
William Tait eds., 1846) (1776); Michael C. Jensen & William H. Meckling, 
Theory of the Firm: Managerial Behavior, Agency Costs and Ownership Struc-
ture, 3 J. FIn. Econ. 305 (1976). See generally John Armour, Henry Hansmann 
& Reinier Kraakman, Agency Problems and Legal Strategies, in The Anatomy 
of Corporate Law: A ComparatIve and FunctIonal Approach 29, 
29 – 30 (Reinier Kraakman et al. eds., 3rd ed. 2017); Frank H. Easterbrook 
& DanIel FIschel, The EconomIc Structure of Corporate Law 9 –11 
(1991). «

150 Indeed, in Germany, unrestricted powers of attorney are possible and even 
replace the need for a tutor, see supra Chapter 10 (note 92). «
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151 On their effect of relieving the judiciary, see supra Chapter 10. «
152 On that, see C. A. Thibièrge, Le statut de la société étrangère, in 1 Le 

Statut de l’Étranger et le Marché Commun 270, 353, 360 – 361 (57ème 
Congrès des Notaires de France 1959). See generally Jürgen Oechsler, Vorbe-
merkung Artikel 1 SE-VO, in 7 Münchener Kommentar zum AktIenrecht: 
EuropäIsches AktIenrecht rec. 1 (Wulf Goette, Mathias Habersack &  
Susanne Kalss eds., 5th ed. 2021). «

153 See Council Regulation EC 2157 / 2001, 2001 O.J.E.C. (L 294 / 1) (Statute 
for a European Company RegulatIon). «

154 Not surprisingly, handbooks on the law relevant for notaries in general 
include a chapter dedicated to issues of private international law, see, e.g., 
Frenz, Hertel & LImmer, supra note 143. «

155 The above-mentioned handbooks (see supra note 154) also include informa-
tion on foreign law. In addition, there are entire commentaries on foreign law 
regularly consulted by notaries, see, e.g., the multi-volume commentary on 
international marriage and child custody law of 19,600 pages, by DIeter Hen-
rIch, Anatol Dutta & Hans-Georg Ebert (eds.), InternatIonales Ehe- 
und KIndschaftsrecht mIt StaatsangehörIgkeItsrecht (7th ed. 2023). 
Moreover, the German Notary Institute (DNotI) provides legal support on 
difficult issues of international law, see Deutsches Notarinstitut, Das Kompe-
tenzzentrum des deutschen Notariats (last visited April 11, 2024), https://
www.dnoti.de/. «

156 See Notaries of Europe, Providing Legal Certainty (last visited April 11, 
2024), https://www.notariesofeurope.eu/en/. One important emanation of the 
Council of the Notaries of the European Union is the European Notarial 
Network (ENN), which is funded by the EU Commission and provides the 
possibility for notaries to acquire information through national contact points, 
see Notaries of Europe, European Notarial Network: A Notarial Network 
for Legal Practice (last visited April 11, 2024), https://www.enn-rne.eu/. It is 
the notarial equivalent of the European Judicial Network run by the EU Com-
mission for the exchange between judges, see European Commission, Euro-
pean Judicial Network in civil and commercial matters (May 30, 2023), 
https://e-justice.europa.eu/431/EN/about_the_network. «

157 See International Union of Notaries, News (last visited April 11, 2024), 
https://www.uinl.org/en_GB/home. «
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A
abstraction 13
academia 40
access to justice 22, 27
administrative law 46
adoption, see family law
affiliation, see family law
alimony, see family law
anticipated judgment 7, 29
anti-money laundering,
	 see money laundering
articles of incorporation, 
	 see company law
Artificial Intelligence 31
authentication 59
—	see also certification
—	of occurrence of facts 29

B
bargaining power 17
behavioral law and economics 17
betrayal of secrets 30 (n. 95)
Big Data 31
Block Chain 31
bounded willpower 17
breach of trust 33
bureaucratic communication 15

C
certificate of inheritance, 
	 see succession law
certification 23 (n. 59)
chambers, notarial 32, 33
child custody, see family law
CNUE 49
Coase Theorem 9 (n. 14)
codification 13
communicative dimension of law 13
company law 41

complete contingent contract 11 
	 (n. 20)
complexity 13
—	external 13 (n. 29)
—	internal 13 (n. 28)
condominium, see real estate law
conflict of law 49
Constitutional Court of Bavaria 28
consumer protection 16, 17
—	see also de-biasing, 
	 value-dimension
conveyancing deed, 
	 see real estate law
cooling-off-period 16
—	see also consumer protection
corporations, see company law
crime prevention 25
cross-subsidies 27

D
de-biasing 17
—	see also consumer protection
default rules 11
democracy 13
diminishing marginal utility 27
directors, see company law
disruption 31
distribution of joint surplus 9
distributive justice 27
division
—	of assets, see family law
—	of inheritance, see succession law
—	of land, see real estate law
divorce settlements, see family law
donations 39, 43
due diligence 23
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The figures refer to the page numbers. If specific information is contained in 
an endnote, that endnote is also explicitly mentioned.
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E
easement, see real estate law
Electronic Archive of Authentic 
	 Acts 31
entry exam 8
environmental law 46
equality, principle of 38
—	see also gender equality, 
	 Elisabeth Selbert
equalizing bargaining power 17
equivalence to judiciary 29
escrow 15 (n. 58)
EU sanctions 25
evidence 7, 29
—	evidence proceedings 29
—	of occurrence of facts 29
ex ante 7, 29
ex post 7, 29
exchange, electronic 31
Expected Utility Theory 27 (n. 77)
expressive dimension of law, 
	 see communicative dimension 
	 of law
expropriation 23
externalities 24

F
family law 45
FAO 26
—	Guide on responsible governance 
	 of tenure and preventive justice  
	 26 (n. 72)
—	Guidelines on strengthening 
	 gender equality in notarial 
	 practices South-East Europe 26 
	 (n. 73)
Federal Court of Justice 
	 (Bundesgerichtshof) 28
Financial Intelligence Unit 24
foreign law 48
foundation of a company, 
	 see company law
free choice of the notary 26

G
gatekeeper, the notary as
—	in company law 41
—	in family law 45
—	in real estate law 39
—	in succession law 43
—	regarding powers of attorney 47
—	gatekeeper of court proceedings  
	 29
—	gatekeeper of registers in general  
	 23
gender equality 26, 39
—	see also principle of equality, 
	 Elisabeth Selbert
German Constitution 
	 (Basic Law, Grundgesetz) 38
German Notary Arbitration Court 
	 (Deutscher Notarschiedsgerichts- 
	 hof) 44
governance of land, sustainable, 
	 see FAO
Guide on responsible governance of
	 tenure and preventive justice, 
	 see FAO
Guidelines on strengthening gender
	 equality in notarial practices 
	 South-East Europe, see FAO

H
history 6

I
independence 33
inheritance law, see succession law
international private law, 
	 see conflict of laws
interpreter 13
inventories, see succession law

J
judge without lawsuit 7
judgment by consent, 
	 see anticipated judgment
judiciary 7, 29

L
law enforcement 25
legal certainty 7
legal education of citizens 12
liability 33
—	civil 33 (n. 104)
—	criminal 30 (n. 94), 33 (n. 106)
—	professional 33 (n. 105)
limited liability company 14, 
—	see also company law
limited number of notaries 24, 27, 33
litigation costs 7, 29

M
manager, the notary as
—	in company law 41
—	in family law 45
—	in real estate law 39
—	in succession law 43
—	of contracts in general 15
marginal utility 27
market failure 27
marriage contracts, see family law
maximizing joint surplus 9
mediation 29
mergers & acquisitions, 
	 see company law
money laundering 25
— reports 24
mortgage, see real estate law

N
neutrality 9
non-contentious proceedings 29
notary fees 27
—	degressive character 27 (n. 77)
notary-client-privilege 30 (n. 95)

O
one-stop-shop 15, see also manager, 		
	 the notary as
online authentication 31
opt out 11
optimism bias 17
optimization of contracts 9, 29
opt-out-costs, see opt out

overconfidence bias 17
over-inclusive 11

P
partnerships, see company law
personalization 11
poverty 26
power of attorney 47
preliminary notice, see reservation
prenuptial agreements, 
	 see family law
preparation for judiciary 29
prestige 8
preventive justice 7
priority notice, see reservation
production costs 27

R
real estate law 39
refugees of war 49
registers 23
—	commercial registers 41
—	land registers 39
—	register of powers of attorney 47
regulation, professional 33
relieving the judiciary 7, 29
renunciation to inheritance, 
	 see succession law
replacement of judiciary 29
reservation (Vormerkung) 15 (n. 38)
Rienzi 10
rural areas 26, 27

S
sale and purchase agreements, 
	 see company law
sales contracts 
—	of land, see real estate law
—	of shares, see company law
sanction, see EU sanctions
Selbert, Elisabeth 38
settlement of inheritance, 
	 see succession law
shareholder resolution, 
	 see company law
societal cohesion 13

https://doi.org/10.17104/9783406833427 https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.17104/9783406833427
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/


81

Societas Europaea 48
sovereignty
—	and company law 41
—	and digitalization 31
—	and family law 45
—	and real estate law 39
—	and succession law 43
spatial element, see de-biasing
stakeholders 15
storage, electronic 31
substantive element, see de-biasing
succession law 43
supervision 33
sustainability 26
sympathy bias 17

T
tax evasion 25
tax law 25, 46
technical language 13
temporal element, see de-biasing
terrorism-financing 25
Thibièrge 48
think tank 32
time dimension
—	in company law 41
—	in family law 45
—	in real estate law 39
—	in succession law 43
—	regarding powers of attorney 47
title dimension, 
	 see anticipated judgment
title insurance 23
title search 23
Tocqueville 43 (n. 132, 133)
training of notaries 8
transaction costs 9
translation, see interpreter
trust in notaries 9, 13
twenty-four hours foundation of a
	 limited liability company 4, 
—	see also company law

U
UINL 49
under-inclusiveness 11

V
value dimension
—	see also consumer protection, 
	 de-biasing
—	in company law 41
—	in family law 45
—	in real estate law 39
—	in succession law 43
—	regarding powers of attorney 47

W
Wagner 10
wills, see succession law
witness 42

Z
zoning law 46
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