Andras Téglasi

Social Security in Hungary Before and After the Fundamental
Law of 2012 in Light of the Jurisprudence of the Constitutional
Court

I. Introduction

This paper explores and compares the jurisprudence of the Hungarian Constitutional
Court (Alkotmanybirdsag, henceforth abbreviated: CC) regarding social security be-
fore and after the new Constitution entered into force in 2012. The wording of the
new Fundamental Law of Hungary — signed on April 25, 2011 and effective as of Ja-
nuary 1, 2012 — was said to be more restrained and modest regarding social rights, as
it does not explicitly stipulate such rights. In this paper I try to come up with a con-
clusion as to whether the level of protection of social security in the case law of the
Hungarian Constitutional Court also became lower after 2012. With this comparison I
focus on the following three topics:

e the general CC interpretation of social security in the Constitution and in the Fun-
damental Law;

e the constitutional protection of certain elements of social insurance as property;

e constitutional protection of homeless people.

This paper does not intend to cover the whole field of the constitutional protection of
social rights.! I selected only these three topics because I considered them to have be-

1 In this topic, see among others: Berki Gabriella, Mire jogosit az egészségiigyi ellatashoz vald
jog? Egy alapjog betegjogi megkdzelitése, in: Balogh Elemeér (ed.): Szdmadas az Alap-
torvényrdl: tanulmanyok a Szegedi Tudomanyegyetem Allam- és Jogtudomanyi Kar oktatdinak
tollabol. Magyar Ko6zlony Lap- és Konyvkiado, Szeged, pp. 21-30; Drinoczi Timea, Gazdasagi
alkotmany és gazdasagi alapjogok. Budapest-Pécs, Dialog Campus, 2007; Hajdu, Jozsef, The
right to social security in the Hungarian fundamental Law (Constitution). In The Right to
Social Security in the Constitutions of the World: Broadening the moral and legal space for
social justice. ILO Global Study, Volume 1: Europe. International Labour Organization,
Geneva, 2016, pp. 89-106; Homicské Arpad Olivér, Tarsadalombiztositasi és szocialpolitikai
alapismeretek, Budapest, 2015, Patrocinium Kiado; Jakab Nora, A szocialis jogok és szocialis
biztonsag, in: Jakab Noéra/Mélypataki Gabor/ Szekeres Bernadett, A szocialis biztonsag
nemzetkdzi kérdései. Miskolc, 2016, Bibor Kiado, pp. 9-12; Juhdsz Gabor, Allamcélok,
paradigmavaltas és aktualpolitikai alkotmanyozas. A szocialis jogok védelme az Alaptorvény-
ben. Esély 26. évf. 1. sz. pp. 3-31; Kardos Gabor, Ures kagylohéj? — A szocilis jogok
nemzetkozi jogi védelmének egyes kérdései. Gondolat Kiadoi Kor, 2003; Kiss Gyorgy,
Alapjogok kollizidja a munkajogban. Pécs 2010; Kristo Katalin, A pénzbeli csaladtamogatasi
ellatasok valtozasai 2010 és 2014 kozott, a kormanyprogram célkitiizései tiikrében. Acta
Humana 2015/2. pp. 97-122; Kun Attila, Csaladi tamogatasok, in: Hajda Jozsef, Homicsko
Arpad Olivér (ed.): Szocialis jog II. kiilonds rész. Budapest, 2010, Patrocinium Kiado, pp.
255-276; Lajko Dora, Az Alaptdrvény szocialis védelmi rendelkezései. A raszorultsag védel-
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en the most disputable questions in the last few years among scholars, politicians and
in the media as well.

II. The CC's interpretation of social security on the basis of the previous
Constitution

Hungary’s previous Constitution from 1989 included many social rights.? The prima-
ry social rights provisions in Hungary’s Constitution could be found in Article 70/E
which stated that:

“Citizens of the Republic of Hungary have the right to social security; they are
entitled to the support required to live in old age, and in the case of sickness,
disability, being widowed or orphaned and in the case of unemployment through
no fault of their own. The Republic of Hungary shall implement the right to so-
cial support through the social security system and the system of social instituti-
ons.

1. The interpretation of Art. 70/E about the right to social security

The interpretation of the right to social security by the CC was quite controversial.*
The meaning and understanding of the social security rights divided the Court.’ In the
early nineties, the CC ruled with only a one person majority that social rights were not
real subjective rights, but rather served as State-goals.® The minority of the Judges

me, in: Balogh Elemér (ed.): Szamadas az Alaptorvényrdl: tanulmanyok a Szegedi Tudomany-
egyetem Allam- és Jogtudomanyi Kar oktatéinak tollabél. Magyar Kozlony Lap- és Konyv-
kiado, Szeged 2016, pp. 105-119.

2 This constitution was originally adopted in 1949, during the Soviet occupation of Hungary. In
1989, during the change of the political system, the legislature approved a total amendment of
the constitution. However, formally (de iure) Hungary was the only of the post-socialist
countries that did not adopt a new constitution after the fall of Communism, at least until 2011.
In spite of this, I refer to the Hungarian Constitution since 1989 as a new one, because in the
sense of its content, it became a “rule of law constitution”.

3 While some commentators have asserted that these were “leftovers” from Hungary’s Soviet-
era constitution, it turned out that many of the social rights provisions were new. Lawyers
working on the constitutional subcommittee of the Roundtable process in 1989 had copied
provisions from international human rights documents into the Hungarian Constitution,
particularly the International Covenant on Economic, Social and Cultural Rights. Kim Lane
Scheppele, Democracy by Judiciary. Or, why Courts Can be More Democratic than Parlia-
ments, in: Adam Czarnota/Martin Krygier/Wojciech Sadurski, Rethinking the Rule of Law
after Communism. CEU Press Budapest, New York, 2005. p. 45.

4 Patyi Andras, Protecting the Constitution (The Characteristics of Constitutional and Judicial
Review in Hungary 1990-2010), Passau 2011, p. 45.

5 1Id., p. 45.

6 For the first interpretation of social rights see: 32/1991. (VI. 6.) AB, the one-person majority
decision: 26/1993. (IV. 29.) AB. The basis of this decision was that Parliament decided to
increase the amount of old-age pensions and other allowances, but fixed the maximum of the
increase both in percent and in the nominal sum. The petitioners claimed that this violated
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maintained that they were real subjective rights. The CC pointed out that the State
was deemed to have met its obligation under Article 70/E by organising and operating
a system of social institutions including welfare benefits.”

The legislature could itself determine the means whereby it wished to achieve its
social policy objectives.® The obligations of the State concerning the social security of
its citizens were defined in a general manner by the provision of Article 70/E para (1)
of the Constitution.” According to that reasoning, the legislature had relatively great
liberty in determining the methods and degrees by which it wanted to enforce the state
goals and social rights. '° It also meant that the State had a wide margin of appreciati-
on with respect to changes, regroupings and transformations within welfare benefits
depending on economic conditions. !! However, according to the Court, the State did
not have an unlimited power to change social rights.!?

This interpretation remained the basis of the jurisdiction of the CC from 1990 to
2011, i.e. Article 70/E did not provide a substantive right to any person for social se-
curity,'3 the right to social security did not entitle any citizen to any specific benefit;
social security means neither guaranteed income, nor that the achieved living standard
could not deteriorate.!#

As one Hungarian constitutional expert commented on the decision,

“The interpretation of Chief Justice Solyom clearly states that social and eco-
nomic rights are not raised to the rank of subjective rights that can be enforced
by the judiciary against the state.” 1°

In fact, the Court effectively converted the “rights” provision into targets for the state
to pursue.'® According to Sadurski, there appears to be a conflict between the “mini-
mum level” standard (as determined by the Court) and the view of social rights as me-
rely determining the goals to be pursued by the state.!” This is true in the sense that
according to the CC an individual social right existed which may be undoubtedly de-

their right to social assistance provided by the Constitution. The Constitutional Court's ruling
pointed out that social insurance — in part inherited from socialism — still has a mixed
character: it is partly a type of insurance and partly a social benefit. The CC also declared that
no one has a constitutional right to the protection of the same living standard. The Court was
split on the issue of social rights; in this case four justices out of ten wrote dissenting opinions.

7 Patyi, fn. 4, p. 45.

8 Id., p.45.

9 32/1991. (VL. 6.) AB.

10 Patyi, fn. 4, p. 45.

11 1Id., p. 45.

12 Dec. 26/1993. (IV. 29.) AB.

13 Kriszta Kovacs/Gabor Attila Toth/Laszlé Trocsanyi, Fundamental Rights in the jurispru-
dence of the Constitutional Court, in: Péter Paczolay (ed.): Twenty Years of the Hungarian
Constitutional Court. Constitutional Court of the Republic of Hungary, Budapest, 2009.
P. 94.

14 Wojciech Sadurski, Rights Before Courts — A Study of Constitutional Courts in Postcommu-
nist States of Central and Eastern Europe. Netherlands 2005, p. 181.

15 Péter Paczolay: Human Rights and Minorities in Hungary. J. of Const. L. in E. and Cent.
Eur. 3 (1996): pp. 111-26 at 121.

16 Sadurski, fn. 14., p. 181.

17 Id., p. 181.
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rived from the Constitution and this was the right to such support as was necessary for
living.!® This requirement appeared first in the CC case law in year 1995, with the
opening of the row of the so called “minimum-decisions”.!?

In 1995 the CC established the following:

“in determining which of the benefits actually enjoyed and how these benefits
can be constitutionally withdrawn, social rights have a role insofar that, as a
result of such withdrawal, the extent of welfare benefits as a whole may not be
reduced to below a minimum level which may be required according to Article
70/E.”

In this decision, the Court also established — as a general constitutional requirement —
that the right to social security entails the obligation of the State to secure a minimum
livelihood through all of the welfare benefits necessary for the realisation of the right
to human dignity.?° In a later decision the CC not only repeated this opinion, but also
established it as a constitutional requirement, binding both the government and the
Parliament. 2!

The ruling on this Decision (no. 32/1998.) declared the following:

“the right social security contained in Article 70/E of the Constitution entails
the obligation of the State to secure a minimum livelihood through all of the
welfare benefits necessary for the realisation of the right to human dignity. ">

The state obligation to secure the minimum livelihood was also confirmed in a decisi-
on interpreting Article 70/E of the Constitution. Beyond this no other subjective soci-
al rights derived from the social rights catalogue of the Constitution.??

In decision no. 42/2000 the CC expressed that

“guaranteeing the minimum livelihood shall not result in concretely defining
specific rights — such as the ‘right to have a place of residence’ — as constitutio-
nal fundamental rights. In this respect, no obligation, and hence no responsibi-
lity of the State, may be established.?*

The Court explained its self-restrain by referring to two constitutional principles.?’
First, if the Constitutional Court established certain partial rights (e.g. the right to

18 Kovdcs/Toth/Trocsanyi, fn. 13, p. 94.

19 Patyi, fn. 4, p. 46.

20 43/1995. (V1. 30.) AB.

21 Patyi, fn. 4, p. 46.

22 According to Imre Véros, former justice of the Constitutional Court, (now a member of the
Hungarian Academy) the right to human dignity in this context refers to the method (way)
of providing benefits and not the measure (amount) of benefits. In other words, the measure
of the benefits provided by the State has to reach the minimum livelihood, furthermore this
minimum has to be provided by the State under such circumstances so that it should not
violate the right to human dignity. Vérds Imre, A szocialis biztonsaghoz valo jog az Al-
kotmanybirdsag gyakorlataban. Vilagossag 2001/1. p. 63.

23 Kovdacs/Toth/Trocsanyi, fn. 13, p. 94.

24 42/2000. (XI. 8.) AB.

25 Patyi, fn. 4, p. 46.
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have a place of residence, the rights to proper nutrition,?® cleaning or dressing) and
enforced such rights with the strictness of fundamental constitutional rights, this
would lead to the acknowledgement of more and more new elements of social bene-
fits as fundamental constitutional rights. Such an interpretation would not take into
account the right of the constitution-making authority to define fundamental constitu-
tional rights. Second, it would also neglect the constitutional requirement that the le-
gislature should enjoy a high degree of liberty in defining the actual tools of guarante-
eing social security. This way, the Constitutional Court would compel the legislature
to guarantee certain concrete forms of benefits without due account to the prevailing
capacities of the national economy.?’

By interpreting the right to social security the CC also took into consideration Ar-
ticle 17 which declared that the Republic of Hungary shall provide for those in need
through a wide range of welfare measures. The Constitutional Court — examining
jointly Article 70/E of the Constitution with Article 17 — stated that social rights were
not about a substantive right but about state obligation, as the Constitution defined
neither the degree nor characteristics of social care.2® The definition of these terms
and their implementation through policy was the responsibility and obligation of le-
gislators and the Government.?’ Therefore the CC interpreted the right to social secu-
rity, guaranteed by Article 70/E para (1) of the Constitution, using the same approach
as the German Bundesverfassungsgericht’s interpretation of the clause of social state:
the provisions of the Constitution about social fundamental rights shall not be con-
sidered merely a declarative statement.39 Obligations derive from these provisions for
the state; for example, the obligation to organize and operate the institutions of social
security and social support as guarantees of social care.3! The Constitutional Court of
Hungary also stressed that social security did not include a granted income, and that,
in the case of an economic downturn, the state was not obliged to maintain a certain
level of quality of life that individuals had already achieved.??

26 About the human right to food see: 7. Kovdcs Julia, Refugee crisis in the aspect of the human
right to food. In: Rixer Ad4m (ed.): Migrants and Refugees in Hungary: a legal perspective.
Budapest, Karoli Gaspar Reformatus Egyetem, 2016. pp. 139-148.; cf. Moré Sandor —
Szilvasy Gyérgy Péter, The Official Forum System of the Asylum Administration, in: Rixer
Adam (ed.): Migrants and Refugees in Hungary: a legal perspective. Budapest, Karoli Gaspar
Reformatus Egyetem, 2016. pp. 79-81.

27 See further details about Decision 42/2000. in the following Chapter “The protection of
homeless people”.

28 Kovacs/Toth/Trocsanyi, fn. 13, p. 94.

29 32/1991. AB.

30 Kovacs/Toth/Trocsanyi, fn. 13, p. 94.

31 Id., p. %4

32 Rab Henriett, Changes in the Fundamental Rights Aspects of the New Hungarian Funda-
mental Law in the Light of the Retirement Pension System. Journal on Legal and Economic
Issues of Central Europe. 2014/1. p. 80.
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2. The protection of social security benefits as property

In the practice of the CC, constitutional property protection covered rights acquired
against consideration based on contribution payment obligation (e.g. pension).3?
However, in the first three years of its operation the CC refused to recognize the cor-
relation between the right to social security and the right to property.>* With Decision
64/1993. (XII. 22.) AB, the CC separated the civil law notion of property from pro-
perty as a constitutional right. The CC established that when the protection of indivi-
dual autonomy is at stake, the constitutional protection of property extends to rights
with an economic value, which today performs this former role of ownership. This ca-
tegory includes public law entitlements, for instance, to entitlements from the social
insurance.?> The Constitutional Court founded this broad protection on the function of
property.3® The functional notion of property played a decisive role later on, as the
Court based the protection for social security benefits or entitlements on this defini-
tion of property.3’” However, this extended notion of property does not lead automati-
cally to constitutional protection of all entitlements.

The most strikingly relevant case law is to be found in a series of decisions of the
Hungarian Constitutional Court, which, in 1995, unanimously struck down 26 provi-
sions of an austerity package of social security reforms.’® In 1995 the government
passed through the Parliament a so-called austerity package (named after the finance
minister “Bokros-package”). The CC (following its earlier jurisprudence) struck down
several elements of the package not on the basis of the social security rights, but on
the fundamental principles of the rule of law and the applicability of the right to pro-
perty to certain social security benefits.>® This approach was partially justified on the
grounds that individuals invest their income in a collective system, as opposed to a
private or asset-based one, in order to allay future risks and contingencies.*® However,
the Court acknowledged that the traditional approach to the justiciability of property
rights could not be strictly applied since there was not an exact match between contri-
butions and benefits. 4! The system contained no individual accounts or capitalisation,
there was some element of redistribution across beneficiaries, and contributors accep-

33 Kovacs/Toth/Trécsanyi, fn. 13, p. 94.

34 Decision 26/1993. (IV. 28.) AB.

35 This latter reference to ,,entitlements from the social insurance” appeared in the text of the
reasoning only in brackets. However, later this became the basis of expanding the right to
property to include these kinds of social entitlement.

36 LaszIlo Solyom and Georg Brunner, Constitutional Judiciary in a New Democracy. The
Hungarian Constitutional Court, Michigan, 2000, pp. 286-291; Andras Tégldsi, The Consti-
tutional Aspects of Ownership, in: Sandor Istvan (ed.)Business Law in Hungary. Budapest
2016, pp. 168-184.

37 Constitutional Court Decision 43/1995. (V1. 30.) AB, ABH 1995, 188.

38 Anna Tsetoura, Property protection as a limit to deteriorating social security protection.
European Journal of Social Security, Volume 15 (2013), No. 1, p. 68.

39 Patyi, fn. 4, p. 45-46.

40 Malcolm Langford, Hungary. In: Malcolm Langford (ed.): Social Rights Jurisprudence:
Emerging Trends in International and Comparative Law. Cambridge University Press 2008,
p. 258.

41 Id., p. 258.
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ted some long-term risks as to payment of the benefits. 4> The Court’s answer to this
dilemma was to simply focus on the proportionality analysis and determine whether
the changes were justified in the public interest, but the Court noted that “the protec-
tion of expectations and benefits is stronger depending on whether or not they are pro-

vided on the basis of financial contribution”.*3

3. The protection of homeless people

After the collapse of Communism, the right to adequate housing became one of the
most important social issues in Hungary. Although the CC dealt in several decisions
with housing rights,* the most important decision was no. 42/2000, which is also cal-
led the “Housing case” in legal literature.*3

a) No “right to have a place of residence”

In Decision 42/2000. by interpreting Article 70/E of the Constitution, the Constitutio-
nal Court established that according to Article 70/E para. (1) of the Constitution, the
right to social security entails the obligation of the state to secure a minimum live-
lihood for individuals through all of the welfare benefits. Guaranteeing the minimum
livelihood shall not result in concretely defining specific rights — such as the “right to
have a place of residence” — as constitutional fundamental rights. In this respect, no
obligation, and hence no responsibility of the State, may be established. This meant
that in 2000 the CC found that the right to social security did not establish subjective
rights and therefore a fundamental constitutional right to housing could not be derived
from it.*¢ However the State was obliged to secure the fundamental conditions of hu-
man life. In the case of the homeless, this means the securing of a shelter to offer pro-
tection from dangers directly threatening human life.

42 1d.,p. 258.

43 43/1995. (V1. 30.) AB.

44 The initial foray of the Court into the area of housing concerned competing rights over ’local
governments,’ or ’social tenancies’. See: Decision 28/1991. AB. Langford, tn. 40, p. 261.

45 Anne Hughes, Human dignity and fundamental rights in South Africa and Ireland. Pretoria
University Law Press 2014, p. 342.

46 The decision has been criticised because the Court did not delve into international jurispru-
dence to determine the content of social right and failed to note that an independent right to
housing had been repeatedly recognised at the international level. A second criticism was
levelled at the decision because the Court failed to develop a more robust jurisprudence for
evaluating whether the state was meeting its constitutional obligations by simply meeting the
demand of the minimum level. M. Langford, Hungary. Social rights or market redivivus?, in:
M. Langford (ed): Social rights jurisprudence: emerging trends in international and compa-
rative law. Cambridge University Press, 2009, p. 263; cited by: Anne Hughes: Human dignity
and fundamental rights in South Africa and Ireland. Pretoria University Law Press 2014,
p- 342, fn. 91.
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b) Dustbin scavenging

Another important decision of the Constitutional Court was pronounced right before
the Constitution became ineffective at the end of the year 2011. In this decision, the
Constitutional Court underlined the fact that dustbin scavenging is an activity that
does not violate the rights of others, nor can it be established that it is dangerous for
society. 47 In addition, the decision emphasised that by making dustbin scavenging a
regulatory offence, the local government stigmatised homeless and other marginalised
people, which was against the prohibition of discrimination.

III. The jurisprudence of the Constitutional Court regarding social security
after 2012

On January Ist, 2012, the new Constitution of Hungary entered into force as
the “Fundamental Law” or “Basic Law”.*® The Fundamental Law — among other
changes — changed the constitutional provisions of social rights.*° In the section that
follows, I focus only on the article regulating social security, the constitutional protec-
tion of certain elements of social insurance as property, and the constitutional protec-
tion of homeless people according to the Fundamental Law. Article XIX para (1) of
the new Fundamental Law stipulates the following: Hungary shall strive to provide
social security to all of its citizens. According to legal literature, Article XIX does not
specify any definite obligation on this respect, as the word "strive" demotes the right
to social security to a goal of the state.’® However, according to others, the provisions
of the Fundamental Law pertaining to social rights results in no dramatic change with
respect to the protection of these rights, mainly because — as I have also indicated in
the previous chapter — under the 1989 Constitution the Constitutional Court did not
recognise the fundamental-right status of social provisions.! Article XIX of the Fun-
damental Law reflects the spirit of the Constitutional Court’s judicial practice to date,

47 Decision 176/2011. (XII. 29.) AB.

48 The nomination of the ,,Basic Law” or ,,Fundamental Law” is the same as the nomination of
the German “Grundgesetz”.

49 On these changes, see Rab, fn. 32., pp. 78-83; Andras Zs.Varga/Andras Patyi/Baldazs Schanda
(eds.), The Basic (Fundamental) Law of Hungary: A Commentary of the New Hungarian
Constitution. Clarus Press 2015, p. 80.

50 Rab, fn.32,p.79.

51 Opinion on the Fundamental Law of Hungary. Authors: Zoltan Fleck, Gabor Gadd, Gabor
Halmai, Szabolcs Hegyi, Gabor Juhasz, Janos Kis, Zsolt Kortvélyesi, Balazs Majtényi, Gabor
Attila Toth. Edited by: Professor Andrew Arato, New School for Social Research, New York,
Professor Gabor Halmai, E6tvos Lorand Tudomanyegyetem, Budapest, Professor Janos Kis,
Central European University, Budapest, p. 19. (http://lapa.princeton.edu/hosteddocs/amicus-
to-ve-english-final.pdf); See: Constitution for a Disunited Nation On Hungary's 2011 Fun-
damental Law. Edited by Gabor Attila T6th. Central European University Press Buda-
pest/New York, 2012, p. 472-473.
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and makes this even clearer than the previous text.’> The Fundamental Law, in ke-
eping with the spirit of the Constitutional Court precedents, treats the creation of soci-
al security not as a right, but as a state goal. 33

Article XIX para (1) of the Fundamental Law — after declaring social security as
an aim of the state — specifies that every Hungarian citizen shall be entitled to assis-
tance in the case of maternity, illness, disability, handicap, widowhood, orphanage
and unemployment for reasons outside of his or her control, as provided for by an
Act. According to legal literature, the direct reference to the management of the old-
age risk is a lacking element which, however, can be eliminated by interpreting para
(4) of the same Article which specifies the "insurance of the livelihood of the elderly"
as part of providing social security. Phrasing this in a separate paragraph might also
be understood as accentuation of this element and not as depreciation.>* This has been
confirmed by the CC in 28/2015. (IX. 24.) AB establishing that the Fundamental Law
in para (4) of Art. XIX mentions “the right to state pension,” the conditions of
which shall be established by statute.

1. The interpretation of the right to social security

In case of social security, — as I have already indicated — the previous Constitution
provided social security as the fundamental right of every Hungarian citizen.’® Howe-
ver, according to the interpretation of this regulation by the CC, social security had
been interpreted only as a state objective.’’ This interpretation was codified in the
Fundamental Law, saying that Hungary only “strives” to provide social security to all
of its citizens.’®

The Constitutional Court in 2013 — in the reasoning of its decision about the pen-
sions of servicemen who retire early — established that

“the sustainable development and the gradually worsening demographic situa-
tion lead to the new phrasing of social security in the Fundamental Law.>® The

52 Opinion on the Fundamental Law of Hungary. Authors: Zoltan Fleck, Gabor Gadd, Gabor
Halmai, Szabolcs Hegyi, Gabor Juhasz, Janos Kis, Zsolt Kortvélyesi, Balazs Majtényi, Gabor
Attila Toth, Edited by: Professor Andrew Arato, New School for Social Research, New York,
Professor Gabor Halmai, E6tvos Lorand Tudomanyegyetem, Budapest, Professor Janos Kis,
Central European University, Budapest, p. 19.

53 1Id., p. 19.

54 Rab, fn. 32, p. 81.

55 According to Art. XIX para (4) of the Fundamental Law: statutes may determine the
conditions of the right to state pension with regard to the requirement of the increased
protection of women; in other words: the conditions of entitlement to state pension may be
specified by an Act also in view of the requirement for increased protection for women.

56 Art. 70/E of the former Constitution.

57 Jakab, Andras, Az 0j Alaptorvény keletkezése és gyakorlati kovetkezményei. HVG-Orac,
Budapest 201 1. p. 221; Juhdsz, Gabor, 70/E. § [A szocialis biztonsaghoz valo jog], in: Jakab,
Andras (ed.): Az Alkotmany kommentarja. Szazadvég. Budapest 2009, pp. 2586-2587.

58 Art. XIX., para. 1.: Hungary shall strive to provide social security to all of its citizens.

59 See the details of the case later in Chapter ,,Termination of early retirement servicemen’s
pension”.
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benefits regulated in the article 70/E of the previous Constitution were conside-
red by some people a “citizens’ right” which could be provided by the State on
a lower and lower level. These paying for these benefits presented problems on-
ce the State went into debt. Therefore, the new Fundamental Law adjusted the
provision of social security to match changing circumstances. The changing
economic circumstances resulted in a new situation and new constitutional pro-
visions regarding the main principles of the state budget. In an emergency si-
tuation deepened by the economic circumstances and the fiscal and economic
crises, it became unavoidable to announce the reduction of the state debt as a
short term state goal, to which many claims (Which could be considered equita-
ble and just under normal circumstances) had to be subordinated. %

The Constitutional Court here referred to Article N) of the Fundamental Law — which
is a new provision, absent from the old Constitution — which stipulates the following:

“Hungary shall enforce the principle of balanced, transparent and sustainable
budget management.”

According to the CC, this Article N) emphasized the inevitable paradigm-change
which affected primarily the pension system, and which had substantially increased
state expenditures.!

In Decision 4/2016. (IIL. 1.) AB, the Constitutional Court declared that in the pre-
sent case Article XIII (right to property) had to be interpreted in conjunction with Ar-
ticle XIX para (1). The Court established that Article XIX provides a constitutional
background to statutory rights for those living with certain conditions (such as mater-
nity, illness, disability, handicap, widowhood, orphanage and unemployment). In the
present case, the authorities refused to grant child care assistance to the applicant, be-
cause she had already received another type of social allowance (rehabilitation annui-
ty). 92 The Constitutional Court considered this legal rule to be unconstitutional, as
the maternity benefit was considered a contributory benefit and connected to the birth

60 Decision 23/2013. (IX. 25.) AB.

61 It is interesting to mention that in the case of social security, decision 23/2013. (IX. 25.) AB
did not consider the new regulation as the codification of previous CC case law but rather as
a new provision resulting from the condition of sustainable economic growth and the
gradually decreasing demographic situation in Hungary such that the State is decreasingly
able to fund social security. However, in the case of the regulation of some other fundamen-
tal rights, one of the reasons for the CC to reinforce its former decision was that it conside-
red the textual differences to be the codification of its previous decision in the new Funda-
mental Law. (See: Andras Téglasi, The Protection of Fundamental Rights in the Jurispru-
dence of the Constitutional Court of Hungary After the New Fundamental Law Entered into
Force in 2012, in: Zoltan Szente/Fanni Mandak/Zsuzsanna Fejes (eds.): Challenges and
Pitfalls in the Recent Hungarian Constitutional Development: Discussing the New Funda-
mental Law of Hungary. Paris 2015. pp. 82-84.) In the case of social security, the CC could
have also referred to the fact that the new provision was only the codification of the Court’s
previous case law, but it did not. Rather, it gave the economic and fiscal background as
reasons for the changing constitutional provisions.

62 The parent considered as entitled under the health insurance scheme — either the mother or the
father — may be entitled to a child care fee until the child has reached the age of two. This
benefit is paid to one of the parents after expiry of the pregnancy-confinement benefit period
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of a child. Accordingly, this allowance was traditionally provided for "in the case of
maternity" (as regulated in Article XIX para 1). According to the Court this did not
mean that the legislature should not have the competence to regulate the simultaneous
provision of more assistance in a way that, at one time, only one type of assistance
shall be provided for ensuring the livelihood of the applicant. However, in the present
case the child care fee was a contributory social benefit, i.e. a social insurance benefit
based on the previous payment of a contribution.)

In decision no. 9/2016. (IV. 6.) AB the Constitutional Court established that alt-
hough Article XIX. of the Fundamental Law defines primarily a state goal, the courts
and authorities when applying the law are bound to this provision — especially with
respect to the personal scope defined in the second sentence of para (1)%3 — in such a
way that the law shall be interpreted in order to serve the realization of this target. On
this basis, the Constitutional Court annulled a judicial decision which refused the
child care fee for the applicant. However, in the three dissenting opinions, the judges
made the critique that the Constitutional Court established the unconstitutionality of a
court decision on the basis of Article XIX, which establishes only a state goal and not
aright guaranteed in the Fundamental Law.%*

From this decision we can see that, despite the fact that the Fundamental Law re-
gulated social security only as a target of the state, the Constitutional Court made it
one of the bases of a constitutional complaint, and even annulled a judicial decision
on the basis of XIX. However, we have to admit that the Constitutional Court supervi-
sed this court decision primarily on the basis of the requirement of "equality before
law", but according to the CC equality before law is in conjunction — at least indirect-
ly — with the right to property and the right to maternity benefit defined in Article
XIX para (1) of the Fundamental Law.

It is also important to note that the Hungarian Fundamental Law from 2012 modi-
fied the competencies of the Constitutional Court and the role of the different consti-
tutional institutions in constitutional adjudication.®> Constitutional complaint under
former jurisdiction was to be lodged only in case of personal injury caused by the ap-
plication of an unconstitutional norm during the ordinary judicial process.%® Since
2012, a person or organisation affected by judicial decisions contrary to the Funda-
mental Law may submit a constitutional complaint to the Constitutional Court if the
decision made regarding the merits of the case or other decision terminating the judi-
cial proceedings violates their rights laid down in the Fundamental Law, and the pos-

or after a period of the same length. The amount of the child care fee is 70% of the average
daily pay, capped at 70% of twice the statutory minimum wage.

63 Every Hungarian citizen shall be entitled to assistance in the case of maternity, illness,
disability, handicap, widowhood, orphanage, or unemployment for reasons outside of his or
her control, as provided for by the act.

64 According to the Act on the Constitutional Court, a constitutional complaint may be submit-
ted to the Constitutional Court only if the judicial decision violates any of ,.the rights laid
down in the Fundamental Law” of a person or organisation.

65 Gdardos-Orosz Fruzsina, Judicial Review of Constitutional Amendments — the Hungarian
Case in Context, in: Zoltan Szente/Fanni Mandak/Zsuzsanna Fejes (eds.): Challenges and
Pitfalls in the Recent Hungarian Constitutional Development: Discussing the New Funda-
mental Law of Hungary. Paris 2015, p. 102.

66 1d.,p.102.
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sibilities for legal remedy have already been exhausted by the petitioner or no possibi-
lity for legal remedy is available for him or her. As Gdrdos-Orosz highlights, the so-
lemn aim of the new constitutional complaint mechanisms was to protect individuals
against personal injuries caused by ordinary courts and to also provide a possibility
for constitutional review in cases where the complainant cannot turn to the ordinary
court.®’ According to Article 28 of the Fundamental Law, in the course of the applica-
tion of law courts shall interpret the text of rules of law primarily in accordance with
the Fundamental Law. In the process of this new constitutional complaint,% which is
also referred to as ,,real” or ,,genuine” constitutional complaint (Urteilsverfassungsbe-
schwerde); the CC can control whether the courts apply the law in harmony with the
Fundamental Law (as prescribed in Article 28). This means that even if the social pro-
visions of the new Constitution can be considered more restrained, the introduction of
the new constitutional complaint provides the CC a more effective means of compel-
ling the courts to apply the law in accordance with the social provisions of the consti-
tution. As we can see, the CC established that the social provisions of law shall al-
ways be interpreted to serve the realization of the state goal in Article XIX.%

67 1d.,p.102.

68 There is a huge amount of legal literature on the theory and the practice of the new constitu-
tional complaint in Hungary, see e.g.: Cservak Csaba, A régi alkotmanyjogi panasz
hianyossagainak szemléltetése. Jogelméleti Szemle. 2016/4. pp. 11-20; Czine Agnes, Az
alkotmanyjogi panaszok szerepe a biintetd ligyekben. Acta Juridica et Politica, Szeged
2015/2, pp. 7-16; Gardos-Orosz Fruzsina, A birdi dontések ellen benyujtott alkotmanyjogi
panaszok befogadhatosaga 1.: Az Abtv. 26. § (1) bekezdése. Alkotmanybirosagi Szemle.
2013/4, pp. 74-81.; Gdrdos-Orosz Fruzsina, A bir6i dontések ellen benyujtott alkotmanyjogi
panaszok befogadhatosaga II.: Az Abtv. 27. §-a. Alkotmanybiroésagi Szemle. 2013/4, pp.
82-89.; Gdrdos-Orosz Fruzsina, Alkotmanybirésag 2010-2015, in: Jakab Andras, Gajdu-
schek Gyorgy (eds.): A magyar jogrendszer allapota. Budapest, MTA Tarsadalomtudomanyi
Kutatokdzpont, Jogtudomanyi Intézet. pp. 454-463.; Sulyok, Tamadas, Constitutional review
on the basis of the new Fundamental Law of Hungary. Jogelméleti Szemle 2016/3. pp.
146-148. (http://jesz.ajk.elte.hu/2016_3.pdf); Toth J. Zoltan, Actio popularis vagy valodi
alkotmanyjogi panasz?, in: Balogh Elemér/Cserny Akos/Patyi Andras/Téglasi Andras (eds.):
Valtozasok a magyar alkotmanyjogban. Tanulméanyok az Alaptdrvényrél. Budapest, 2012,
Nemzeti Kézszolgélati és Tankonyv Kiado. pp. 273-284.; Toth J. Zoltan, Az al-
kotméanybirosagi egyéni alapjogvédelem eszkdzei €s gyakorlata — egykor és most, in: Rixer
Adém (ed.): Allam és kozosség. Valogatott kbzjogi tanulmanyok Magyarorszag Alaptorvénye
tiszteletére. Budapest 2012, Karoli Gaspar Reformatus Egyetem Allam- és Jogtudomanyi
Kar, pp. 344-372.; Toth J. Zoltan, A ,,valdédi” alkotmanyjogi panasz hasznélatba vétele: az
Abtv. 27. §-a szerinti panasz els6 két éve az Alkotmanybirosag gyakorlatdban. Jogtudomanyi
Kozlony, 2014/5. pp. 224-238.; Téth J. Zoltan, Az egyéni (alap)jogvédelem az Alkotmany-
ban és az Alaptorvényben (1. rész). Kozjogi Szemle, 2012/3. pp. 11-19.; T6th J. Zoltan, Az
egyéni (alap)jogvédelem az Alkotmanyban és az Alaptorvényben (I1. rész). Kozjogi Szemle,
2012/4. pp. 29-37.; Varga Zs. Andras, Mit ér a panasz, ha alkotmanyjogi? Acta Juridica et
Politica, Szeged 2015/2. pp. 137-148.; Zakarias Kinga: Az alkotmanyjogi panasz objektiv és
szubjektiv funkcidja. Acta Juridica et Politica, Szeged 2015/2, pp. 149-162.

69 We have to note that before 2012, the CC could also established constitutional requirements
— as we could see in decisions 32/1998 and 42/2000 — but the CC did not have the compe-
tence to annul the judicial decisions in case they ignored these requirements. The CC could
annul only the legal provision applied by the ordinary court if it was found to be unconstitu-
tional.
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In decision 25/2016. (XII. 21.) AB, the Constitutional Court pointed out the fact
that the economic, social and cultural rights (and among them social security) are dis-
tinct from classical liberties because they depend on the state's economic capacity.’?
In the case of social rights, "non-derogation” (i.e. the prohibition to decrease the level
of already achieved constitutional protection) does not prevail, and the state's obligati-
on is restricted to establishing the institutional system which provides the enforceabi-
lity of constitutional rights and determining the legal titles regarding the use of the
institutional system. Article XIX para (1) of the Fundamental Law regulates social se-
curity differently from the Constitution, and the reason for this change is that the ca-
pacity of the state is limited. The previous welfare system cannot be sustained anymo-
re.

The Constitutional Court established already in Decision 40/2012. (XII. 6.) AB
that Article XIX contains two types of entitlement: one in para (4), which prescribes
the right to state pensions; the other in the second sentence of para (1). Decisi-
on 28/2015. (IX. 24.) AB added that under those living conditions listed in para (1),
statute of Parliament shall introduce or maintain subjective rights.”! The constitutio-
nal background means that the specific detailed rules do not derive from the Funda-
mental Law, but the abstract entitlements do.”?

2. Securing of a minimum livelihood

There were some doubts about a new provision of the Fundamental Law which — si-
milarly to the Croatian”® and Lithuanian Constitutions — declared the children’s duty
to look after their parents.”* There were some fears that this provision would envisage
the withdrawal of the state from guaranteeing social security and would put the bur-
den on adult children to guarantee the livelihood of their parents. However, the Con-
stitutional Court decision 27/2013 (X. 9.) provided an interpretation of this article.
The Court established that the maintenance obligation of adult children towards their
parents stated in the Fundamental Law shall be interpreted in harmony with the Natio-
nal Avowal (i.e. the Preamble of the Fundamental Law). Article XVI para 4 of the
Fundamental Law reads “Adult children shall be obliged to look after their parents if
they are in need.” According to the National Avowal: “We hold that we have a gene-
ral duty to help the vulnerable and the poor. “ Furthermore, “We hold that the com-
mon goal of citizens and the State is to achieve the highest possible measure of well-

70 This interpretation is the same as it was in the Court’s previous case law based on the former
Constitution.

71 L e. case of maternity, illness, disability, handicap, widowhood, orphanage and unemploy-
ment for reasons outside of his or her control.

72 Reasoning [34].

73 Art. 63. para 4) of the Constitution of Croatia: Children shall be bound to take care of their
old and helpless parents.

74 Art. 38 of the Constitution of Lithuania: The duty of children shall be to respect their parents,
to take care of them in their old age, and to preserve their heritage; Art. XVI para (4) of the
Hungarian Fundamental Law: Adult children shall take care of their parents if they are in
need.
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being...” In the National Avowal, a duty towards descendants is also included (“We
bear responsibility for our descendants”). According to the Constitutional Court:

“The duty to look after a parent as stated in the Article XVI, point 4 of the Fun-
damental Law — according to the Constitutional Court — is in agreement with
the (above cited) principles outlined in the National Avowal only if the duty
thrust upon descendants does not impose upon them burdens that are dispropor-
tionate and beyond their capabilities.””’

This means that the Constitutional Court still protects and guarantees a minimum
standard of living for everyone. Even in the case that one has to take care of his or her
parents, he or she should not be burdened in a way that it would endanger his or her
own living.

3. The protection of social benefits as property — Termination of early retirement
servicemen’s pension (End of the constitutional protection of pensions?)

In 2011 Parliament enacted a new Act, according to which service pensions were
transformed into a “service allowance” subject to personal income tax (at the material
time, 16% flat rate).”®

Even before the new Fundamental Law became effective, the parliament amended
the previous Constitution to establish the constitutional basis for the conversion of
service pensions into an allowance.”’ This amendment was to remain in force even
after the Fundamental Law entered into force.”® With this amendment, the constituti-
on-forming body would have liked to avoid the constitutional review of this provision
by the CC. In decision 23/2013, the Constitutional Court established that the Court
was not authorized to examine this act in the light of other constitutional provisions

75 LaszIo Trocsanyi, The Dilemmas of Drafting the Hungarian Fundamental Law — Constitu-
tional identity and European integration. Passau 2016, p. 63.

76 This legislation, which concerned all ex-members of the law enforcement agencies, fire
brigades and defence forces entails that beneficiaries of the service pension are no lon-
ger “pensioners” for the purposes of the law, but become entitled to receive the service
allowance — that is, a certain social allowance subject to personal income tax, unlike
pensions. Moreover, the disbursement of the allowance would be interrupted if the applicant
was convicted or prosecuted for an offence which had been committed during the service
period. Furthermore, it appears that should the beneficiary acquire income other than the
allowance, the entitlement may be suspended or even discontinued in certain circumstances.
Lastly, as opposed to old-age pensioners, the recipients of the allowance are no longer entitled
to various miscellaneous benefits in kind, the availability of which is dependent on the status
of pensioner.

77 Act XX of 1949 on The Constitution of the Republic of Hungary, art. 70/E, para. (3) third
sentence.

78 According to point 19. (5) of the Closing and Miscellaneous Provisions of the Fundamental
Law: ,,The third sentence of Section 70/E (3) of Act XX of 1949 on the Constitution of the
Republic of Hungary in force as of 31 December 2011 shall be applicable to the benefits
which qualify as pension until 31 December 2012 under the rules in force as of 31 Decem-
ber 2011 with respect to any change in their conditions, nature and amount, and to their
transformation to other benefits or to their termination.”.
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(especially the right to property and the rule of law) since the Parliament enacted the
transformation of the current pension system in the Constitution. The CC declared
that — following the Closing and Miscellaneous Provisions of the Fundamental Law —
section 3 of Article 70/E of the former Constitution authorized the law maker to redu-
ce the sum of the pension before reaching the general retirement age, to change it into
a social allowance, or to terminate the payment of the pension in case of ability to
work. Due to the express constitutional authorisation, the violation of acquired rights,
right to property and right to social security has not been determined. In connection
with the acquired rights the Constitutional Court took into consideration that the "ex-
pectations" did not cease to exist, as a new type of benefit was established by law
with respect to the previous contributions. Furthermore, this "expectation" would be
realized after the entitled persons reach the average retirement age.””

Later the decision of the European Court of Human Rights in Strasbourg found
the reduction of these benefits to respect a reasonable relation of proportionality be-
tween the aim pursued (that is, rationalization of the pension system) and the means
employed (a commensurate reduction of benefits).80

After this decision of the CC there was some fear among scholars®! that the Fun-
damental Law did not provide any constitutional protection for pensions because the
State had the competence to withdraw pensions in the future, similarly to service-
men’s pensions. However, the Constitutional Court confirmed in its additional decisi-
ons that benefits in connection social insurance are still protected by the constitutional
right to property.3? The Constitutional Court also confirmed its former practice that
the compulsory contributory social benefits also enjoy the constitutional protection of
right to property.3 Decisions No. 20/2014. (VIL 3.) AB reaffirmed the basic decision
of the right to property issued in 1993:

“According to the case law of the CC the scope of the constitutional protection
of property may not be identified with the protection of the abstract civil law
property. (...) Property is afforded constitutional protection in its capacity as the
traditional means of securing an economic basis for the autonomy of individual
action. The constitutional protection must track the changing social role of pro-
perty so as to fulfil the same task. (...) Thus, when the protection of individual
autonomy is at stake, the constitutional protection of property extends to rights
with an economic value, which today performs this former role of ownership,
including public law entitlements (for instance, to entitlements from the social
insurance). %

79 Decision 23/2013. (IX. 25.) AB.

80 Case of Markovics v. Hungary, Béres v. Hungary and Augusztin v. Hungary (Application
Nos. 77575/11., 19828/13. and 19829/13.) Judgment of the ECHR on 24 June 2014.

81 See e. g. Kovics Agnes, A passziv nem puha, avagy miért nem igazolhato az Al-
kotmanybirdsag gyakorlata a politikai konstitucionalizmus alapjan?, in: Gardos-Orosz
Fruzsina/Szente Zoltan (eds.): Jog és politika hataran. Alkotmanybiraskodas Magyarorszagon
2010 utan. HVG Orac, Budapest 2015, p. 246.

82 Decision No. 3048/2013. (II. 28.) AB, Reasoning [39], 9/2016. (IV. 6.) AB, Reasoning [22].

83 4/2016. (I1I. 1.) AB.

84 Constitutional Court decision no. 20/2014. (VIIL. 3.) AB, Reasoning [189] citing decision no.
64/1993. (XII. 22.) AB.
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In Decision 4/2016. (III. 1.) AB, the Constitutional Court reiterated its decision from
199585 in which the Court annulled a law which prescribed to pay contribution with-
out becoming insured in the social insurance system.

In the already mentioned Decision 28/2015. (IX. 24.) AB the CC established that
the Fundamental Law in para (4) of Art. XIX mentions ,the right to public pensi-
on”,% the conditions of which shall be established by statute.’”

In the above mentioned decisions we can conclude that the interpretation of the
Constitutional Court regarding the constitutional protection of pensions has not chan-
ged after the entry into force of the Fundamental Law.

4. The protection of homeless people
The new Fundamental Law added “decent housing conditions” to the list of state ob-

jectives,’ a provision that did not exist in the former Constitution, and — as we could
see in 42/2000. (XI. 8.) AB — nor was it derived by Constitutional Court.%° Even the

85 45/1995. (VL. 30.) AB.

86 Certainly the "right to pension" does not mean a subjective right to everyone to a pension of
a certain amount. The Fundamental Law itself declares that the conditions of the right to
pension shall be stipulated by law, which means that it is not unconstitutional if the right to
pension is connected to the payment of a certain contribution. (This is why the Hungarian
Constitutional Court called the right to pension a “bought right”. See: Danny Pieters/
Bernhard Zaglmayer, Social Security Cases in Europe: National Courts. Intersentia Antwer-
pen-Oxford 2006, p. 14.).

87 In this decision the Constitutional Court overturned the Curia’s decision on a referendum on
equal rules of early retirement for men and women. The Court examined whether the question
was to be held against the principle of equality. Article XV para (2) of the Fundamental Law
stipulates that Hungary shall guarantee the fundamental rights to everyone without any
discrimination, in particular on grounds of sex. Women entitled to special protection in
accordance with Article XV para (5) and Article XIX para (4). Under provision Article XV
para 5 of the Fundamental Law, Hungary shall take special measures to protect, among
others, women. Article XIX para (4) reads that “Hungary shall contribute to ensuring a
livelihood for the elderly by maintaining a unified state pension system based on social
solidarity and by allowing for the operation of voluntarily established social institutions. The
conditions of entitlement to state pension may be specified by an Act also in view of the
requirement for increased protection for women”. As a result, the CC established that women
have the right to preferential treatment, especially in the field of the right to a pension, and
this right follows from the Fundamental Law. According to the CC this constitutional right
would have been violated in the case of a successful referendum. The CC further added to the
reasoning that a successful referendum would prevent (exclude) the enforcement of articles
XV para (5) and Art. XIX para (4), that said, with a successful referendum, these rules of the
Constitution would become empty.

88 Article XXII para (1) and (2) of the Fundamental Law reads.

(1) Hungary shall strive to ensure decent housing conditions and access to public services for
everyone.

(2) The State and local governments shall also contribute to creating decent housing condi-
tions by striving to ensure accommodation for people without a dwelling.

89 3rd Congress of the World Conference on Constitutional Justice ‘Constitutional Justice and
Social Integration’ 28 September — 1 October 2014 Seoul, Republic of Korea Questionnaire
Reply by the Constitutional Court of Hungary, p. 5.
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Venice Commission welcomed that paragraphs (1) and (2) of Article XXII introduced
an obligation of the State and local governments to strive for the protection of homel-
ess persons.”’

5. Criminalizing people living in public areas permanently

In 2010 the Parliament modified the law, and the new Act qualified living in public
areas as inappropriate use of public places and declared it as contravention. However,
the CC, in decision 38/2012. (XI. 14.) AB, held unconstitutional certain provisions of
the Act on Contraventions criminalizing people living in public areas permanent-
ly. The CC noted that the legislative body criminalized living in public areas (namely
homelessness, itself). According to the reasoning of the decision, the Constitutional
Court has declared that neither the removal of homeless people from public areas nor
the incentive to avail themselves of the social care system shall be considered as a
constitutional reason that could be the basis of the criminalization of homeless peop-
le’s living in public areas. The CC pointed out the fact that homelessness is a social
problem which the state must handle in the framework of the social administration
and social care instead of punishment, and if the state punishes the necessity of living
in public areas, the regulation fails meeting the requirement of protection of human
dignity. The CC noted that the Act on Contravention already contained several inde-
pendent cases sanctioning the violation of the rights of others and public policy (e.g.
vagrancy, the ban of alcohol consumption, illegal gambling, violation of public mora-
lity).

As a reaction to this decision of the Constitutional Court, the Parliament introdu-
ced a new regulation into the Constitution as follows: in order to protect public order,
public security, public health and cultural values, an act or a local government decree
may, with respect to a specific part of public space, provide that living in public space
as a habitual dwelling shall be illegal.®! From the point of view of the Venice Com-
mission in the framework of this opinion, important issues are the vagueness of the
criteria as well as the level of regulation. Article XXII para 3 of the Fundamental Law
is one of the provisions of the Fourth Amendment that contains detailed rules which
are usually regulated by law and should not be part of a constitution. Raising such
provisions to the level of the Constitution has the effect of preventing review by the
Constitutional Court.*?

However after this constitutional amendment, the Supreme Court of Hungary (Cu-
ria) supervised and annulled many regulations of local governments® as they fail

90 Opinion On The Fourth Amendment To The Fundamental Law Of Hungary, Adopted by the
Venice Commission at its 95th Plenary Session (Venice, 14-15 June 2013), CDL-AD
(2013)012, para 63.

91 Article XXII para (3).

92 Opinion On The Fourth Amendment To The Fundamental Law Of Hungary, Adopted by the
Venice Commission at its 95th Plenary Session (Venice, 14-15 June 2013), CDL-AD
(2013)012, para 65.

93 In Hungary the Supreme Court shall decide on whether a local government decree is contrary
to another legal rule and on its annulment. See Art. 25 of the Fundamental Law.
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meeting the constitutional requirements established by the Constitutional Courts in
decisions 42/2000. (XI. 8.) AB (minimum livelihood), 176/2011. (XII. 29.) AB (Dust-
bin scavenging) and 38/2012. (XI. 14.) AB (criminalizing people living at public are-
as permanently).? The Curia emphasized that homeless people cannot be excluded
from the whole part of a town or city, and not even from consecutive parts of a city,
but only from “a specific part of public space” (as regulated in the Fundamental Law).
If an order of a local government prohibits living in certain parts of public areas, the
local government has to prove there is a valid reason. That said, local governments
always have to prove that the prohibition and sanction of permanent living on public
areas serves the aims of protecting public order, public security, public health or cul-
tural values.”

Later a local government’s decree prohibited the storage of belongings in public
areas. However, the CC declared that although this legal provision, in itself, is not un-
constitutional, it is a constitutional requirement that this prohibition shall not be ap-
plied to homeless people.”®

From these decisions we can conclude that despite the fear about the Fourth
Amendment of the Fundamental Law (which authorised the lawmaker to provide that
staying in public space as a habitual dwelling is illegal), the Supreme Court of Hunga-
ry could maintain the level of protection of homeless people established by the Con-
stitutional Court before the Fourth Amendment.

IV. Conclusions

Since the new Hungarian Fundamental Law became effective from the first of Janua-
ry 2012, there have been many doubts about the constitutional protection of social
rights, especially in the field of social security, the constitutional protection of social
insurance elements as property and homeless people.

The former Constitution (in force until 2012) used the word ‘right’ in connection
with social security [Article 70/E. para (1)], while the new Fundamental Law refers to
it only as a state objective (Art. XIX). From our analysis of the practice of the Consti-
tutional Court we can conclude that despite the fact that the wording of the new Con-
stitution seemed to be more restrained and modest regarding social security, the con-
stitutional protection of social security has not declined drastically in the jurisdiction
of the Constitutional Court. It is true that if we compare the wording of the Constituti-
on and of the Fundamental Law, we can observe that social security used to be regula-
ted as a citizens’ right and now it is only regulated as a state goal. However, as we
could also see, the Constitutional Court did not interpret the right to social security as
a real constitutional right before 2012, but only as a state obligation. That said, alrea-
dy before 2012 the jurisdiction of the Constitutional Court made it clear that social
security could not be considered as a fundamental right, but is instead a right that pla-

94 Decision of the Curia no. K6f.5.055/2014/2. para 13.
95 Decision of Curia no. K6f.5.055/2014/2. par. 14-16.
96 3/2016. (IL. 22.) AB.
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ces an obligation on the state to provide social allowances.’” The Constitutional Court
stated that the state fulfils its duties as defined in Article 70/E when it organizes and
operates the system of social insurance and welfare benefits.® That said, the state can
meet its obligations emanating from social rights by constructing and operating a so-
cial insurance system and a social support scheme. A right to a concrete income or
benefit may not be deduced from the right to social security. ?° Neither does it follow
that the standard of living may not decrease as a consequence of adverse economic
conditions. 1% The size of the totality of welfare benefits may not decrease beyond
the minimum standard of support for livelihood as guaranteed by the constitution, as
that ensures the implementation of the right to human dignity. '°! The state had the
duty to provide for the basic conditions of human existence. ' Social rights depen-
ded on the capacities of the budget and the economy. The Constitutional Court's deci-
sion no. 26/1993. underlined the obligation of the state to set up and run a social in-
surance system. We could see that this interpretation of social security has not really
changed after 2012. This means that the level of the constitutional protection of social
security has not decreased after 2012 in practice. The Constitutional Court even main-
tained the requirement of the State’s obligation to guarantee minimum living stan-
dards (the right to have allowances required for living), which was implicitly confir-
med in decision 27/2013 AB regarding the children’s duty to take care of their parents
in need.

Nevertheless, the introduction of the new ("real" or "genuine") constitutional com-
plaint'%? also contributed to the maintaining the level of the protection of social secu-
rity. As a result of this change even a constitutional complaint could be submitted to
the CC on the basis of Article XIX on social security. The CC established that the so-
cial provisions of law shall always be interpreted in order to serve the realization of
the state goal in Article XIX (although this has been heavily criticized in many dis-
senting opinions of constitutional justices, which indicate that the CC also became di-
vided regarding the legal nature and interpretation of social security, just as in the
1990°s).

In case of social security the CC reinforced most of its formerly established ratio-
nale for its holdings in this area. After the conversion of service pensions into an allo-
wance, there had been a fear that according to the new constitution, the constitution
would cease to protect pensions. However, the Constitutional Court confirmed — and
reaffirmed — its former interpretation of the right to property; namely that the benefits

97 32/1998. (VI. 25.) AB Decision; 3rd Congress of the World Conference on Constitutional
Justice ‘Constitutional Justice and Social Integration’ 28 September — 1 October 2014
Seoul, Republic of Korea Questionnaire Reply by the Constitutional Court of Hungary, p.
5. http://www.venice.coe.int/WCCJ/Seoul/docs/Hungary CC reply questionnaire 3WC-
CJ-E.pdf.

98 Marta Dezsé/Bernadette Somody/Attila Vincze/Eszter Bodnar/Nora Novoszadek/Beatrix
Vissy, Constitutional Law in Hungary. Kluwer Law International 2010, p. 296.

99 1d., p. 296.

100 Id., p. 296.
101 1Id., p. 296.
102 1Id., p. 296.
103 See: Sulyok, fn. 68, p. 146.
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in connection with social insurance are still protected by the constitutional right to
property.

The Fourth Amendment of the Fundamental Law which, among others, authorised
the lawmaker to provide that staying in public space as a habitual dwelling was ille-
gal, has also raised doubts. However the Supreme Court of Hungary was able to
maintain the level of protection of homeless people established by the Constitutional
Court before the Fourth Amendment. The Curia emphasized that homeless people
cannot be excluded from the whole part of a town or city, not even from consecutive
parts of a city, but only from “a specific part of public space” (as regulated in the Fun-
damental Law). If an order of a local government prohibits living in certain part of
public areas, the local government has to prove the (public) reason for that.
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