Liudmyla Savanets
Legal Regulations of Liability in Construction Contracts
in Ukraine

I. Legal Sources Regulating Relations in Construction Contracts

Legal relations arising in the process of construction are governed by the specific legal
regulation mechanism primarily due to the particular character of construction activity
aimed at carrying out new construction, major repair, reconstruction (technical
reinstallation) of already existing buildings (both industrial and residential), performing
installation, commissioning and other works which are inseparable from the property
location. The main characteristics of work performed under the construction contract are
the long duration of the production cycle, significant costs and, as a result, the creation or
renovation of immovable property. Construction contracts are regulated by the special
provisions in chap. 61 para. 3 and the general provisions in chap. 61 para. 1 of the Civil
Code of Ukraine' (CC) which governs construction contracts and applies, unless
otherwise provided by special provisions regarding particular subjects.

According to art. 875 (3) CC, the provisions of the CC are applicable to the
construction contract, unless otherwise provided by other legal acts, which means that
the legislator stipulates the priority of special provisions over general provisions. To a
certain extent, one of these special legal acts is the Commercial Code of Ukraine’
(CommC), which regulates the relations under the construction contract in art. 317-323.
Under the assumption that commercial relations occur, firstly, when both parties entering
into the contract are commercial entities or one is a commercial entity and the other one
is a non-commercial entity (legal entity), and, secondly, when the contents of such
contract establishes mutual rights and obligations of a commercial nature, the provisions
of the CommC apply as special provisions when the contract contains a special subject
and a special area of rights and obligations. Furthermore, according to art. 175 (2)
CommC, economic obligations arising between the parties of commercial relations are
governed by the CC with the particularities as provided by the CommC. A characteristic
feature of the analysed norms of the CommC and the CC, respectively, on construction
contracts is their referential character. Para. 3 of section 61 CC, which regulates
construction contracts, contains five references to other laws and civil legal acts: “unless
otherwise provided by the law” (art. 875 (3), art. 884 (1)), “in accordance with the law”
(art. 881 (1)), “in cases provided by the law or other regulatory acts” (art. 882 (2)), “in
accordance with the requirements of the law” (art. 880 (1)).

Chapt. 33 CommC, which regulates the legal relations under capital construction
contracts, consists of seven articles (entirely repeating the provisions of the CC) and
contains six references to the provisions of the CC and other legal acts: “in accordance
with the provisions of the Civil Code of Ukraine” (art. 317 (2)), “unless otherwise
provided by the law” (art. 317 (3), art. 318 (3)), “unless another procedure is provided by
the law” (art. 322 (1)), “under the general conditions of the conclusion and performance
of capital construction contracts adopted by the Cabinet of Ministers of Ukraine”
(art. 323 (1)), “in accordance with the procedure set forth by this Code,

' 1luBineHuit Komekce Vxpainu (Civil Code of Ukraine) Bix 16.01.2003 Ne 435-1V/BinomocTti BepxoBHoi
Pamu Ykpaiau (BBP) (Supreme Council of Ukraine), 2003, Ne 40-44, cT. 356.

% Tocmonapeskuii kogexce Yipainn (Commercial Code of Ukraine) iz 16.01.2003 Ne 436-IV/Bigomocri
Bepxosnoi Pagu Ykpainu (BBP) (Supreme Council of Ukraine), 2003, Ne 18, 19-20, 21-22, c1. 144.
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intergovernmental agreements, and special conditions of the conclusion and performance
of capital construction contracts, adopted in accordance with the procedure set forth by
the Cabinet of Ministers of Ukraine” (art. 323 (2)). Such legislative approach to the
regulation of construction contracts allows for the establishment of basic and
fundamental provisions in the CC and the CommC, whereas their further elaboration is
to be included in special legal acts.

However, as it was pointed out by Yavorskaya, this “referential practice” in
legislative regulations can have a positive impact merely if the special acts to which the
CC refers will in fact be implemented.” Contractual relations under the construction
contract are a subject of legal collision. The CommC does not contain any special
provisions on the construction contract, but rather regulates such relations by the
provisions on the capital construction contract, which differs from the construction
contract in its subject structure. As stated in the literature, the legal collision between the
CC and the CommC regarding the different names of these contracts is, to a certain
extent, levelled down by the identity of their respective contents, taking into account the
rule of identifying the character of legal relations according to their contents, rather than
according to the mere designation of the contract which governs these relations.* In
contrast to the provisions of the CC, the CommC provides a broad list of conditions
which are essential to enter into the contract (art. 318 CommC). Therefore, according to
art. 846 CC [cf. art. 837 CC et seq. — noroBip migpsny (contract for specific work)], the
timeframe for the performance of the work or its particular stages is established by the
construction agreement, whereas, in the absence of such timeframe agreement, the
constructor is obliged to perform the work, and the client has the right to claim
performance within a reasonable time pursuant to the substance of the obligation, the
nature and the scope of the work as well as common business practices. In the CommC,
particularly in art. 180 (1) and (3), it is stated that while concluding a commercial
contract the parties shall, in any case, agree on the subject, the price and the timeframe of
performing the contract. The provision of the CommC requiring the obligatory indication
of the period of agreement, which also determines the period of performance of the
parties’ contractual obligations, is also confirmed by several acts of delegated legislation
such as the Framework conditions of the conclusion and performance of contracts on
capital construction approved by the Cabinet of Ministers of Ukraine of 01.08.2005
No. 668.° In the author’s opinion, this collision shall be resolved in accordance with the
rule that the provisions of the CC are of a general nature, whereas the provisions of the
CommC are of a special nature, dedicated solely to commercial contracts.

In the Commercial Code it is pointed out that the general conditions of the
conclusion and performance under the capital construction contract are regulated by acts
adopted by the Cabinet of Ministers of Ukraine in accordance with the law. However, a
norm containing such regulation does not appear in the CC.

Contrary to the provisions of the CC, the CommC establishes a stipulated penalty and
a special statute of limitations resulting from major construction contracts (1, 3 and 30

* 0.C. Asopcoia, JloroBipHi 3060B’s3aHHS TIPO TEpENAaHHs MalHa y BJIACHICTH: IHMBiTBHO-TIPABOBI
acniexty, Tepromins 2009, c. 27 (O. S. Yavors ’ka, The contractual obligation to transfer property own-
ership: the civil aspects).

HayxoBo-npaxtianuii komeHTap LluBinsHoro xoxekcy Yxpainu: ¥V 2 1./3a pen. O.B. /[zepu (xep. aBT.
xon), H.C. Kysneyoeoi/B.B. Jlyys, Kuis 2006, 1. 11, c. 4 (Academic and Practical Commentary of the
Civil Code of Ukraine, Dzeri/Kuznetzova/Lutsya (eds.)).

I[1po 3aTBepKeHHs 3arajbHUX YMOB YKJIaJCHHS Ta BUKOHAHHs JOTOBOPIB IIJPsIy B KaIliTaabHOMY
OyniBaunTsi. IloctanoBa Kabinery MinictpiB Ykpainm Bix 01.08.2005 Ne 668/Odimiiinnii BicHUK
VYkpainu, 2005, Ne 31, ¢. 364.
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years according to art. 322 CommC). For non-performance or improper performance of
its contractual obligations the constructor, according to art. 883 (2) CC, shall pay a
stipulated payment in the amount set out by the construction contract or the law, and
shall fully recover the damages. Also, in accordance with art. 322 (1) CommC, the party
which is guilty of non-performance or negligence under a major construction contract
shall pay a stipulated penalty and recover the other party’s damages in the amount not
covered by this penalty, unless otherwise provided by the law. Furthermore, the
Commercial Code allows for subsidiary application of the provisions of the CC on the
general terms and conditions of contracts for specific work, unless otherwise provided by
the CommC (art. 317 (2) CommC). The author shares the view of researchers according
to whom such contradictions are reflected in the practical application of the law, because
a court practice of filling the legislative gaps by applying the forceful instrument of
analogy of law is condemned to failure.’

The relations associated with construction works are partly regulated by several legal
acts of Ukraine: “On the fundamental principles of municipal planning” of 16.11.1992
No. 2780-XII,” “On the regulation of municipal planning activity” of 17.02.2011 No.
3038-VL* “On architectural activity” of 20.05.1999 No. 687-XIV,” “On Investment
Activity” of 8.09.1991 No. 1560-XII'’, “On financial and credit mechanisms and
property management for housing construction and real estate operations” of 19.06.2003
No. 978-IV'", and “On collective investment institutions” of 05.07.2012 No. 5080-VL."

If the realisation of new construction, major repair, reconstruction (technical
reinstallation) of industrial and residential buildings, other structures and other
construction work is financed from public funds, the conclusion and performance of such
contract shall comply with the Ukrainian law “On public procurement” of 01.06.2010
No. 2289-VL,"” “The procedure of public funding of capital constructions works”,
adopted by the Cabinet of Ministers of Ukraine on 27.12.2001 No. 1764,"* and “The
procedure of approval of buildings (object) titles the construction of which is realised
using budgetary funds or funds of public enterprises”, adopted by the Cabinet of

TeopeTnuHi Ta MPaKTHYHI aCTIEKTH PO3MIISAY CYAAMHU CIIOPIiB, [0 BUHUKAIOTH 13 JTOrOBOPIB miapsay/3a
pen. B.B. JIyya, Kuis 2010, c.7 (Theoretical and practical aspects of the courts’ disputes arising from
construction contracts, Lutsjya (ed.)).

IIpo ocuoBu MicToOyayBaHHA. 3akoH Ykpainm Bim 16.11.1992 Ne 2780-XII/Binomocti BepxoBHoI
Pann Ykpainu, 1992, Ne 52, ct. 683.

ITpo perymoBanHs MicToOyAiBHOI AistIbHOCTI. 3akoH Ykpainu Bix 17.02.2011 Ne 3038-VI/Bimomocti
Bepxosnoi Pagu Ykpainu, 2011, Ne 34, ct. 343.

[Ipo apxitekTypHy HisutbHiCTh. 3akoH Ykpainu Bim 20.05.1999 Ne 687-XIV/Bigomocti BepxoBHoi
Panu Ykpainu, 1999, Ne 31, ct. 246.

Ilpo inBecTuuiiiHy misutbHicTh. 3akoH Ykpainu Bix 18.09.1991 Ne 1560-XII/Binomocti Bepxosnoi
Pamu Ykpainu, 1991, Ne 47, cr. 646.

IIpo ¢iHaHCOBO-KpEIUTHI MEXaHI3MHU 1 YIPABIIHHSI MallHOM NpU OYJIBHHULTBI JKHTJIA Ta ONEPALisix 3
HepyxoMicTio. 3akoH Ykpainu Bix 19.06.2003 Ne 978-1V/Binomocti BepxoBnoi Paxu Ykpainu, 2003,
Ne 52, ct. 377.

IIpo iHCTUTYTH CHiITBHOTO iHBecTyBaHHA. 3akoH Yxpainm Bim 05.07.2012 Ne 5080-VI/Bimomocti
Bepxosnoi Pagu Ykpainu, 2013, Ne 29, ct. 337.

[Ipo 3xificHeHHs nep)kaBHUX 3akymiBenb. 3akoH Ykpainm Bin 01.06.2010 Ne 2289-VI/Bimomocti
BepxoBHoi Paau Ykpainu, 2010, Ne 33, ct. 471.

IIpo 3atBepmkenns [lopsaky nepikaBHOro (iHaHCYBaHHs KamiTanpHoro OyaiBHuuTBa. [loctanoBa
Kab6inery MinictpiB Vkpainn Bixm 27.12. 2001 Ne 1764/Odiniiinuit Bicnuk Ykpainm, 2001, Ne 52,
c. 134.
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Ministers of Ukraine on 08.09.1997 No. 995." In the event of default in payment by the
constructor under the construction contact, the parties’ relations are regulated by the
provisions of the Ukrainian legal act “On liability for untimely performance of monetary
obligations” of 22.11.1996 No. 543/96-BP.'®

A significant part of the issues associated with the relations under the construction
contract is regulated by acts of delegated legislation such as the following decisions of
the Cabinet of Ministers of Ukraine: “On the approval of the procedure of conducting
architectural and municipal planning competition” of 25.11.1999 No. 2137," “On the
project architect’s supervision and technical supervision during the construction of an
architectural object” of 11.07.2007 No. 903," “On the licensing of certain types of
economic activities associated with the construction of architectural objects” of
05.12.2007 No. 1396," “On the approval of the procedure of approving construction
projects and the carrying out of their assessment, and [on] the abrogation of certain
decisions of the Cabinet of Ministers of Ukraine” of 11.05.2011 No. 560,” “The
procedure of carrying out professional certification of competent performers of certain
types of work (services) associated with the construction of architectural objects” of
23.05.2011 No. 554,>' “On the approval of the procedure of enacting municipal-planning
conditions and restrictions regarding the development of a plot of land, their inventory
and contents” of 07.07.2011 No. 109, and “On the approval of the procedure of public
architectural and construction oversight” of 23.05.2011 No. 553,%* and others.

The following administrative acts play a major role in the system of legal sources
regulating construction contracts, in particular: “On the conditions for licencing
economic activities in construction associated with the creation of architectural objects”,
adopted by order of the Ministry of Regional Development and Construction of Ukraine
of 06.10.2010 No. 392, and the “Frame regulation on architectural and municipal
construction councils”, adopted by order of the Ministry of Regional Development,

1S Ipo mopsimok 3aTBepKEHHS THTYIMB OymoB (06’€KTiB), OYMIBHHITBO SKHX 3IHCHIOCTHCS i3
3aJIy9eHHSIM OIO/DKETHHX KOIUTIB a00 KOIUTIB MiANPHEMCTB JepkaBHOI BiacHocTi. [loctaHoBa
Kab6inery MinictpiB Ykpainu Bix 08.09.1997 Ne 995/O¢iniiinmii Bicauk Yxpainu, 1997, Ne 37, c. 17.

[Ipo BiANOBIJAJBHICTH 3a HECBOEYACHE BHKOHAHHS TI'POLIOBHX 3000B’s3aHb. 3aKOH YKpaiHH Bif
22.11.1996 Ne 543/96-BP/Binomocti BepxoBnoi Paxu Ykpainu, 1997, Ne 5, c1.28.

IIpo 3aTBepmKEHHS MOPSIKY MPOBEICHHS apXiTEKTypHHX Ta MicToOyaiBHHX KOHKypciB. IlocranoBa
Ka6inetry MinicTpiB Ykpainu Bix 25.11.1999 Ne 2137/Odiniiinuii Bicuux Ykpainu, 1999, Ne 47, c. 68.

IIpo aBTOpchKMII Ta TeXHIUYHMH Harisy miag dac OyaiBHUITBA 00’ekTa apxitektypu. IloctanoBa
Ka6inery MinictpiB Ykpainu Bix 11.07.2007 Ne 903/Odiuiitnuii Bicuuk Ykpainu, 2007, Ne 52, c. 39.

IIpo mnieH3yBaHHS TOCHONAPCHKOI [ISUTBHOCTI, IOB’S3aHOI i3 CTBOPEHHSM 00 €KTIB apXiTEKTYpH.
[Tocranosa KaGinetry MinictpiB Vkpainu Bix 05.12.2007 Ne 1396/Odiuiiinuii BicHuk Ykpainu, 2007,
Ne 94, c. 22.

I[1po 3aTBep/KEHHs MOPSAKY 3aTBEP/UKCHHS NPOCKTIB OYIiBHUIITBA i TMPOBEACHHS iX EKCIEPTH3H Ta
BU3HAHHS TAKUMH, IO BTPaTHIM YHHHICTb, AEAKHX mocTaHoB Kabinery MinicTpiB VYkpaiHu.
[Tocranosa Kabinery MinictpiB Ykpainu Bix 11.05.2011 Ne 560/Ociuiitnuii BicHuk Yipainu, 2011,
Ne 41, c. 69.

[Mopsimox TpoBezieHHsT MpodeciiiHol aTtecTanii BiAMOBITANIPHUX BHKOHABLIB OKPEMHX BHIIB POOIT
(mocyr), OB sI3aHUX 13 CTBOPEHHAM 00 €KTiB apxiTekTypu. [loctanoBa Kabinery MinicTpiB Yikpainu
Bix 23.05.2011 Ne 554/Odiuiitanit BicHuk Ykpainu, 2011, Ne 41, c. 41.

IIpo 3arBepmkeHHs Ilopsaxky 3AifiCHEHHS AEP/KABHOTO —apXiTEKTYpHO-OyIiBEIBHOTO KOHTPOIIO.
[Tocranosa Kabinery MinictpiB Ykpaiuu Bixg 23.05.2011 Ne 553/Odiuiitnuii BicHuk Yipainu, 2011,
Ne 40, c. 27.

IIpo BHecenHs 3MiH a0 JILEH3IHHIX YMOB HPOBAKEHHS TOCMOAAPCHKOT MisIbHOCTI Y OYAiBHHULTBI,
IIOB’s13aHOI 13 CTBOPEHHsM 00’€KTiB apxiTekTypu. Haka3 MiHicTepcTBa perioHaJILHOTO PO3BHUTKY Ta
OyniBaunTBa Yipainu Big 06.10.2010 Ne 392/Odiuiiinuii Bicauk Ykpainn, 2010, Ne 82, c. 147.

22

23
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Construction and Public Utilities of Ukraine of 07.07.2011 No. 108.** Many important
issues on performing construction contracts are regulated by numerous state and
administrative norms and rules, i. e. acts of delegated legislation, on technical matters,
establishing mandatory requirements in the area of construction, municipal planning and
architecture (art. 1 of the act “On construction norms” of 05.11.2009 No. 1704-VI®).

While exploring the regulation of construction contracts it is, in the author’s opinion,
imperative to focus on the subject matter of numerous academic discussions, i. e. the
distinction between construction contracts and other related contractual relations.
Making this distinction is very important due to the substantial consequences to the
protection of the parties’ rights in the event of improper application of provisions
regulating other types of contractual relations to construction contracts. The integrity of
works and their result represent a primary feature of the subject matter under the
construction contract, distinguishing this type of contract from other examples of civil-
law contracts, in particular sales contract, service contract and employment contract.

In academic civil law research there are numerous ongoing discussions about the
correlation between the ratio legis of construction contracts on the one hand, and service
contracts on the other hand. There is an expressed opinion that the contraposition of the
terms “work” and “service” shall not be strict, because this distinction is not an end in
itself; service is an action which gives benefits or assistance to the constructor, whereas
work is defined as any application of the constructor’s labour.”” Several authors relate
works as well as services to the generic concept of actions. According to one approach
presented in the legal doctrine “service” is considered as a type of work,”® whereas the
other approach considers “work” as a type of services.”” Kalmikov argued that it is more
appropriate to consider contracts for specific work as a type of service contract instead of
considering service contacts as a type of contract for specific work.”® Krotov expresses
his opinion far more categorically, stating that both specific works contracts and service

* TIpo 3arBepmkenHs THIIOBOTO MONOKEHHS PO APXiTEKTypHO-MicToOyniBHI paam. Hakas MinictepcTsa
PEriOHAIBHOTO PO3BHUTKY, OyJIBHHITBA Ta JKHTIOBO-KOMYHAJIBHOTO TOCIIOAApCTBA YKpaiHH BifJ
07.07.2011 Ne 108/Oiuiiinnii BicHuk Ykpainu, 2011, Ne 59, c. 345.

» TIpo GymiBenbHi HOpMH. 3akoH Vkpaimu Bim 05.11.2009 Ne 1704-VI/Bizomocti Bepxosoi Pamm
Vkpainu, 2010, Ne 5, Cr. 41.

% More details: HaykoBo-npakTiusmii komentap LlusinsHoro komexcy Yipainm: ¥ 2 1./3a pen. O. B.
JIzepu (xep. aBT. kon)/H.C. Kysueyosoi/B.B. JIyys, Kuis 2006, T. I, c. 439-440 (Academic and Practical
Commentary of the Civil Code of Ukraine, fn. 4); M. binenxo, OcoOnuBOCTI ZOroBOpy MiApsARy Ha
KamiTaneHe OymiBHHITBO, IOpuamuna Yipaina 2012, Ne 2, c. 45 (Bilenko, Special features of major
construction contract, Legal Ukraine, 2012, Ne 2).

A.E. llepcmobumos, ' paxk1aHCKO-TIPaBOBOE PEryIMPOBaHKE 00s3aTENBCTB 0 Tepeaaue HHPOPMAIUH:
muc. [...] kaua. ropun. Hayk: 12.00.03, Mocksa 1980, c. 10 (4. E. Sherstobitov, Civil law regulation of
obligations on transfer of information); M.HM. bpacunckuii, JloroBop moapsiga W MOAOOHBIE eMy
noroBopsl, Mocksa 1999, c. 17 (Braginsky, Construction contract and other similar contracts).

A.JO. Kabankuw, Yciayru B CHCTEME OTHOLICHHMN, PETyIMPYEMbIX IPakIaHCKHM mpaBoM, CoBeTckoe
rocyaapcTBo u npaBo 1994, Ne 8-9, c. 81 (Kabalkin, Services in the system of relations regulated by
civil law, Soviet state and law 1994, Ne 8-9); /.JI. bpayode, JloroBop moapsaa. OTAeIbHBIC BHIBI
obOs3aTenbeTB, MockBa 1954, c. 220-223 (Braude, Specific work contract. Certain types of obliga-
tions).

b. A. Bopucos, Ycnyru, npaBoBoil pexuM peanuszaunu, Mocksa 1997, c. 11 (Borisov, Services, legal
regime of their performance).

10.X. Kanmvikos, K mOHATHIO 00513aTE/IbCTBA 110 OKA3aHHIO YCIYT B rpakaaHCcKoM mpase, CoBeTckoe
rocyaapcTBo u npaBo 1976, Ne 5, c. 42-52 (Kalmykov, On the issue of obligation to provide services in
civil law, Soviet state and law 1976, Ne 5).
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contracts regulate economic relations based on the provision of services.’' Supporters of
the idea of a clear distinction between works and services substantiate their viewpoint by
stating that work cannot be considered as a type of services, as well as service cannot be
considered as a type of work (though both categories are types of actions, and actions as
objects of contractual rights can have a different character) due to the intention to
achieve various aims and results. The difference between work and service has been
traditionally based on the distinction between the performance of specific work and the
rendition of services in return for payment.*> We consider that the difference between
construction works contract and service contract is determined by the tangible result
which is the object of a contract for specific work, and which is transferred to the
contractor along with the legal title to it. In art. 177 CC among the list of separate objects
of civil rights “result of works” and “services” are mentioned. While analysing this norm
we can draw conclusions of equality — rather than dependency or subordination — of
these two objects (furthermore, this opinion cannot be contested by the fact that special
works and services are regulated by two different chapters, i. e. chapt. 61 and 63 CC,
respectively).

While discussing the features of the legal regulation of the relations under
construction contracts and analysing its sources, it should be pointed out that the
legislator classifies the construction contract as an aleatory (risky) transaction including
the following risks: impossibility to accomplish works, accidental destruction or damage
of the construction object, accidental destruction or damage of materials provided for the
construction, and impossibility to use delivered materials (construction details,
structures). The provision of art. 837 (1) CC raises an assumption that the principle of
risk cannot be excluded by the parties’ agreement.

Thus, it can be noticed that in the sphere of construction contract relations the
legislative approaches have been reflecting several positive shifts which are typical of
the current approach to the legal regulations of public relations; however, there are still
some collisions and norms having a referential character.

' M. B. Kpomos, O6s3aTenbcTBa mo okasanmio yciyr, Mocksa 1997, T. 2, c. 540 (Krotov, Obligations
to provide services).

2. 0.C. Hoghepe, Obs3atenpcTBennoe npaBo, Mocksa 1975, c. 488 (loffe, Law of Obligations, Moscow
1975); B.B. Pe3nixosa, CHiBBIAHONIEHHS MOHATH «IIOCIyTa» Ta «POOOTH», «IOTOBIp MPO HAJAHHI
MOCIyT» Ta «IOTOBIp miApsay», Bicuuk rocrnopapebkoro cymountcrsa 2012, Ne 3, c. 91 (Reznikova,
Relations between concepts of “service” and “work”, “service agreement” and “construction contract”,
Journal of economic justice 2012, Ne 3); fO.Il. Kocmin, IlouaTTs Ta Buau mociyr. JloroBopu mpo
HaJaHHs IOPUIMYHHEX 1 pAaKTHYHUX MOCIYT (IOPYYCHHs, KOMICis, CXOB, OXOpoHa 00'ekTiB), LluBinbHE
npaBo: HaB4. n10ci0. [O.A4. [Tlioonpueopalll.B. bobposa/H.C. Kysueyosal B.B. Jlyyv/O.B. /[3epa Ta iH.],
3a pen. O.A. ITioonpueopu//].B. Bobposoi, Kuis 1996, c. 265-266 (Kosmin, Concepts and types of ser-
vices. Contracts of legal and actual services (authorization, commission, storage, securing the objects);
I'"M. I'puyenrxo, IlpaBoBe peryarOBaHHs KamiTalbHOro OYyIiBHHILTBA 3a JCPKaBHI KOLITH: JTHC. [...]
kaHp. fopu. Hayk: 12.00.04, lonensk 2011, c. 39 (Gritsenko, Legal regulations of major construction
contract on state funding).

For further information on the risks associated with contracts of construction see: 4. I punsx, Po3nomin
pH3HKIB 3a JoroBopamu miapsay, Ilinnpuemunurso, rocrmomapcrso i mpao 2012, Ne 8, c. 15-19
(Ginyak, Risk allocation under the construction contract; Business, Economy and Law 2012, Ne 8);
M.H. Bpaeunckuii, JJoroBop monpsiaa U nogoOHbIe emy 10roBopsl, MockBa 1999, c. 25 (Braginsky,
Construction contract and similar contracts), I banacesuu, Po3nopin pH3UKIB 3a IOTOBOPOM
OynisenbHOTO Tiapsay, FOpunuuna Ykpaina 2011, Ne 8, ¢. 57-60 (Banasevich, Risk allocation under
the construction contract, Legal Ukraine 2011, Ne 8).
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I1. Definition and Types of Non-Performance of Obligations

In practice, quite often there have been cases of non-performance of required actions on
the part of the client or the constructor, where these actions would have represented
proper performance of the undertaken obligations established in the construction
contracts. According to art. 610 (1) CC violations of obligations include non-perfor-
mance or performance with some derogations from the provisions determined by the
content of the obligation (improper performance). The civil law doctrine distinguishes
two types of violations of contract: complete non-performance and improper perfor-
mance. Complete non-performance means the non-performance of the entire subject
matter of the contractual obligations.”* In the case of construction contracts non-
performance occurs when the parties do not take any action to perform works or refrain
from performing works in a scheduled time (for example, withholding the construction
due to circumstances which could not be prevented by the parties, with the condition of
conducting construction in the future (what is most clearly manifested in situations when
the client is represented by a subject of state authority, and when the work is financed
from state or local budgets)). Improper performance means performance of only a part of
the obligation, performance in a non-timely manner, not in the indicated place, or the
violation of certain conditions of the obligation. According to Bodnar, improper
performance occurs when the debtor carries out certain actions in order to perform work;
however, these actions do not fulfil the requirements (standards) established in the terms
of the contract or in the provisions of legal acts on each element of the performance of
the obligation (i. e. the respective actions violate requirements related to the object of the
obligation, the way of performance, the subjective structure, or the place and time of
performance).35

Participants of the obligational relation under the construction contract, and, as a
consequence, potential violators of the contract, are: one of the parties (the constructor or
the client), third parties entering into the contract for one party pursuant to a subcontract
or unilateral transaction supposed to ensure proper fulfilment of the obligations. The
client generally does not enter into any legal relations with the subcontractor and,
consequently, only the general constructor remains fully responsible to the client for
performing the entire works, including the liability for non-performance and improper
performance caused by third parties engaged by the constructor (subcontractor).
However, in accordance with art. 838 (2) CC, the client and the subcontractor are not
allowed to raise counter claims on violations of contracts concluded by each of them
with the constructor, unless otherwise established by the agreement or the law, and this
fact leads us to the assumption that the parties are allowed to provide a possibility of
raising some claims by the client directly against the subcontractor, as well as by the
subcontractor against the client. For this reason, while concluding a subcontract it is
relevant to harmonise the provisions of the subcontract with the provisions of the
construction contract, for the performance of which the subcontractor is engaged.*®

Based on art. 875-886, 836-864 CC, 317-323 CommC, and the Framework
conditions on the conclusion and performance of contracts in capital construction

* C.H. Jlanoxog, Jlexnii 3 ocHOB HuBimbHOro mpasa, Kuis 1962, c. 102 (Landkof, Lectures on the
Principles of Civil Law).

3 T.B. Boouap, Teopernuni npo6remMy BUKOHAHHS IOTOBIPHIX 3060B’A3aHb: HC [ ...] IOKT. IOpHJI. HayK:
12.00.03, Kuis 2005, c. 242 (Bodnar, Theoretical problems of performing contractual obligations).

* M. Binenxo, CTpykTypa JOTOBIipHHX 3B’SI3KiB 3a JIOTOBOPOM IIpsAy Ha KamiTajibHe OyIiBHHIITBO,
HOpunmana Yipaina 2012, Ne 3, c. 62 (Bilenko, The structure of the contractual relations under the
construction contract, Legal Ukraine 2012, Ne 3).
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adopted by the Cabinet of Ministers of Ukraine of 01.08.2005 No.668, the violations of
obligations under the construction contract can be divided into the following categories:
1) delay in performance by the parties; 2) improper performance of the obligations of
constructing objects or performing other construction works; 3) non-acceptance or delay
in acceptance of the object or completed construction works; 4) non-performance or
untimely performance of the client’s requirements regarding the removal of defects by
the constructor; 5) consent on derogations from provisions of the agreement, or other
substantial defects; 6) providing materials required for performing works which are
encumbered with third parties’ rights; 7) non-providing of the required materials for
performing works or providing low-quality materials by the client; 8) evasion of
payment of the established price for the work upon acceptance of its results by the client.

The delay in performance of the contractual obligations under the construction
contract by the constructor or the client is one of the types of civil wrong which led to
the imposition of additional obligations on a violator, since under art. 612 (2) and (3) CC,
a debtor who has delayed to fulfil the obligation is liable to a creditor for the losses
incurred as a result of the delay, and for the impossibility of fulfilment that has
occasionally occurred after the delay. If as a result of the debtor’s delay the creditor has
lost his interest in the fulfilment of the obligation, he is entitled to refuse the acceptance
of work results and claim for the reimbursement.

The concept of “delay” is not explicitly stipulated by the law, whereas the academic
literature considers delay in the performance of an obligation to be a non-performance in
the indicated time’” or in a reasonable time following the accrual of the obligation.™

In the terms of a construction contract the parties should clearly specify the term of
commencement of performing the work, which is reasonable to correlate with the
occurrence of specific events that are crucial for the beginning of the construction
process. This could be one of the following moments in time: providing access to the
construction site, providing project documentation, starting funding of the project,
transferring the advance payment, etc. The commencement of the work should be
documented by a special bilateral act. Rescheduling of the term is allowed where the
work cannot be accomplished due to the reasons beyond the client’s control, given that
the contractor immediately notifies the client about such circumstances and provides
evidence proving that certain circumstances have a negative influence on the timely
performance of the work. When there is more than one fact which can be the reason for
such rescheduling, the process of such revision should consider the simultaneous impact
of all facts. The term for accomplishing the work can be rescheduled in the event of
circumstances for which solely the client is liable (lack of financing, delay in performing
obligations, request for additional works, etc.); disruption of work for reasons only the
constructor is liable for: industrial dispute, blockade of the construction site by the
workers, and other actions disrupting the proper performance of the work.”

Where the construction contract does not specify the term for accomplishing the
work, the provision of art. 846 (2) CC stipulates that the contractor is obliged to perform
the work within a reasonable term pursuant to the substance of the obligation, the nature,
the scope of work and common business practices. The constructor is not liable for the
delay if the work cannot be commenced or accomplished as a result of the client’s delay,

37 B.B. JIyyb, CTpoKH B IMBIIEHUX NpaBoBinHOCHHAX, JIEBiB 1992, c. 85 (Lutz, Terms in civil relations).

¥ O.II. Ieuenuii, TIpocTpoueHHs BUKOHAHHS JIOTOBIPHOT0 3000B'13aHHs: aBToped. muc. [...] KaHI. IopHI.
Hayk, XapkiB 2002, c. 6 (Pecheny, Delay in the performance of contractual obligations).

* HaykoBo-npakTuunuii komentap LlusinsHoro koxexcy Vipainu: V 2 1./3a pen. O.B. [Jzepu (kep. aBr.
kon)/H.C. Kysueyosoi/B.B. JIyys, Kuis 2006, T. II, c. 452 (Academic and Practical Commentary of the
Civil Code of Ukraine, fn. 4).
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when, for example, the client fails to fulfil its contractual obligations to provide the
materials (art. 840 CC) or the design documentation and the cost estimates (art. 877 (2)
CC), and others.

The client will be liable for the delay in performance of obligations under the
construction contract if he refuses to accept the result of properly a performed work, or if
he fails to perform actions imposed on him by the contract, legal act or common business
practices, where the failure to perform such actions causes the impossibility of
performance of the contractor’s duties.

The second group of the non-performance of construction contracts pertains to
violations associated with the non-performance of a certain work during the construction
of the object or performance of the work in an inadequate manner. According to art. 857
(2) and (3) CC, the performed work shall comply, at the moment of its transfer to the
client, with the quality defined by the contractual terms, or with the normal requirements
of such character of work, and the work results shall be suitable, within a reasonable
period of time, for use pursuant to the contractual terms or to the normal use of a
comparable work. The correct understanding of the term “quality of work” is a
prerequisite for properly establishing adequate requirements and principles with which
the respective work shall comply. The legal aspect of the concept of quality comprises
that all statutory quality requirements are subject to compulsory enforcement. In the legal
literature there are views that any derogation from the client’s requirements — even if
such derogation does not contravene the suitability or solidity of the result — is
considered to be a defect, and that such non-conformity constitutes a violation of the
contractual terms.*

In general, the author agrees with the previously outlined opinion, however, it should
be mentioned that any derogation from the contractual terms and the client’s
requirements shall be considered to be a defect; but according to the provision of
art. 858 (1) CC, the contractor is not held liable for such derogations insofar as the latter
does not violate and does not contravene the fitness for purpose of the work result. In
such case the client shall be entitled to demand from the constructor strict enforcement of
the contractual terms in general, and, in particular, strict enforcement of certain
requirements.

According to the legal literature the quality of the construction contract’s result shall
be understood as an entirety of useful features which provide the opportunity to meet
appropriate material, non-material and other social needs.*’ Meanwhile, the economic
literature suggests several definitions of the “quality” concept: quality in terms of
compliance with standards; quality in terms of compliance with market requirements;
quality in terms of fulfilment of requirements and needs of the society, consumers and
officials.” The majority of legal scholars define “quality” using the term “entirety of
certain features” which are legally regulated in international and domestic technical
standards, and are able to meet particular needs.* Quality of object construction and

0 EJI. A6pamyosa, JloroBop mompsiia B rpaxaaHckoM mpase Poccmu: guc. [..] KamHA. IOpHA. Hayk:
12.00.03, Mocksa 2005, c. 63 (Abramtsova, Specific works conract in civil law in Russia).

A, I'punsix, SIkicts y T0roBipHEX 3060B’A3aHHAX MiapsaHOro THIy, FOpHmmuna Vipaina 2012, Ne 3,
c. 65 (Grinyak, Quality in contractual obligations under specific works contract, Legal Ukraine 2012,
Ne 3).

2 JI. IsanenxolO.Azsincvka, Peanizalis mpaBa COXKHBauiB Ha TPHAGAHHA TOBApY HAJEKHOI SKOCTI,
ITpaBo Ykpainu 2003, Ne 8, c. 74 (Ivanenko/Yazvinska, Executing the right to purchase goods of ap-
propriate quality, Law of Ukraine 2003, Ne 8).

' M.M. Kysbmina, TocnionapchKo-TpaBoBi 3aco0u 3a0e3Meuents AKOCTi MpoyKILii: MoHorpadis, Xapkin
2010, c. 24 (Kuzmina, Economic and legal remedies to ensure product quality: monography),
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other construction works comprises features (functional, structural, ecological, esthetic,
ergonomic safety features) which comply with the requirements established in the
contract, the construction design, or the legal acts.**

Looking at the international practice of contractual regulations on the quality of
performing works, there is a tendency of unifying legal systems, aiming at a
simplification of international relations and the elimination of barriers in international
trade by establishing legal guarantees of product quality. Hence, art. 5.1.6 of the
Principles of International Commercial Contracts UNIDROIT provides that

where the quality of performance is neither fixed by, nor determinable from, the contract, a party
is bound to render a performance of a quality that is reasonable and not less than average in the
circumstances.

The Principles of European Contract Law created by the Commission on European
Contract Law constitute that quality shall be regulated in the contract, but eventually, a
party shall render performance of at least average quality.® Concluding, under the
international norms quality shall not be less than average.

The quality of work performed under the construction contract shall be indicated in
the design documentation and cost estimation in the form of (technical) drawings,
specifications or by reference to certain legal acts and technical norms. General criteria
of work quality, which shall be adhered to where the parties did not specify “quality” in
the contract, are the following: requirements which are usually applied to such work,
suitability within a reasonable time period, customary use.

In this context it is also worth raising the question of relations between the
constructor and the client when the delivered work result turns out to be of a higher
quality than specified in the contract. In the author’s opinion, claiming for additional
payment shall be inadmissible if the contract does not contain any special provision
allowing the client to approve such additional payment. In this case, the constructor is
entitled to receive payment only as indicated in the contract as a payment for the
performed work. Therefore, it is reasonable for both parties to incorporate such
conditions into the concluding contract, which provide them higher quality of performed
works and secure adequate payment for such extra quality.

B. @. Onpviuko, IlpaBoBble OCHOBBI TOCYIapCTBEHHOTO YIPABICHUS KadeCTBOM HPOMYKIHHU:
moHorpadus, Kuis 1986, c. 18 (Opryshko, Legal basis of the state regulations on quality control:
monography); B.C. benvix, I'pakJaHCKO-NIPaBOBBIC CpPEJCTBA OOCCIICUCHMS KauyecTBa IPOIYKIHH,
pabor, yeryr : aBToped. auc. [...] ZokT. ropua. Hayk.: 12.00.03 Exatepun0Oypr 1994, c. 9 (Bielyh, Civil
remedies to ensure the quality of products, work and services).

“ H.B. Tpogynenro, Tocnionapchko-NpaBoBe 3a0e3reueHHs AKOCTi OyliBebHUX poliT: muc. [...] Kamm.
fopun. Hayk: 12.00.04; Jloneusk 2010, c. 24 (Trofunenko, Economic and legal framework for quality of
construction work); K.C. Maynenos, [IpaBoBoe obecrieueHne KadecTBa CTPOUTEIBCTBA: TPayKIaHCKO-
IIpaBoBOU acmekT: aBroped. auc. [...] kamx. ropua. Hayk: 12.00.03, Xapsko 1983, c. 3 (Maulenov,
Legal assurance of construction: civil aspect); H.C. Kysmeyosa, IlompsiiHble TOroBOpHI B
MHBECTHLHOHHOM JeITeTbHOCTH B cTpourensctBe, KueB 1993, c. 10-11 (Kuznetsova, Contractual
agreements in investment activity in the construction); 4. X. bep6exog, OTBETCTBEHHOCTb CTOPOH 10
JIOTOBOPY CTPOMTEIBLHOIO Mozpsiaa: aBroped. auc. [...] kana. ropun. Hayk: 12.00.03, Mocksa 2007, c. 6
(Berbekov, Responsibility of the parties to a construction contract).

4 [IpHHIHTIEI MEXKTYHAPOITHBIX KOMMEpUECKHX norosopos/nep. ¢ anrn. A.C. Komaposa, Mocksa 1996,

c. 8 (Principles of International Commercial Contracts).
4

>

[IpuHIMNN €BPONEHCHKOrO JOTrOBipHOTO MpaBa, YkpaiHChKHN yacomuc MikHapopHoro mpasa 2003,
Ne 1, c. 27. (Principles of European Contract Law).

4 4. Ipunsix, SIkicTe y JOTOBIpHUX 30608’ A3aHHAX MiapsaaHOro Thmy, FOpuamuna Vipaina 2012, Ne 3,

c. 69 (Grinyak, fn. 41).
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As a general rule, the client has the right to exercise quality surveillance of
construction works, but the client can also delegate this authority to a specialised
organisation or to a specialist, based on a contract defining their respective rights.

Further violations are related to the non-acceptance or delay of acceptance of the
object of construction or completed stages of works by the client. According to art. 882
(1) CC, after receiving from the constructor a notification of readiness to transfer the
work, the client is obliged to immediately commence its acceptance. In the author’s
opinion such notification shall be considered as a contractual transaction because of
art. 202 CC, due to the fact that it requires a certain action by the constructor, directed at
the accrual of civil rights and obligations related to the commencing acceptance of work.
With a view to the essence of the obligation under the construction contract and the
absence of a requirement of form, the contents and the way of delivery of this
notification in art. 882 CC, such notification shall follow the general rules on the validity
of a legal transaction, as provided in art. 203 CC. Accordingly, such notification shall
have a written form, and shall declare the unconditional readiness to transfer the work
performed under the particular contract.

The acceptance of completed works shall be arranged by the client within a
reasonably short time upon receipt of the notification, since any delay in acceptance
would shift the risk of accidental destruction of the work result. Together with the work
result the constructor is obliged to transfer information related to the exploitation or other
utilisation of the object of the construction contract, where such duty is prescribed in the
contract or without this information it would be impossible to use the work result for the
contractual purposes.

The procedure of accepting the work can be arranged in one or two stages and can be
performed at the client’s expense, unless the contract established otherwise. Where the
client is a state-owned enterprise, and the construction works are partly or fully financed
from within budgetary appropriation, transfer and acceptance of work shall be conducted
in two stages: firstly, the object shall be accepted by the work commission created by the
client and the constructor with involvement of the project designer and representatives of
competent state authorities, and further shall be accepted by the state admissions
commission which composition and level depend on the estimated value and purpose of
the object of construction.*

Construction work shall be regarded as completed from the moment of signing the
act of acceptance and transfer of the completed work by the parties or signing other
document in which the parties shall record that the performed work complies with the
contractual terms, or record any defects detected in the process of acceptance. A written
complaint by the client or his assessment of the existence of defects, made in
accompanying documentation of the performed work or other written forms, can also be
considered as such “other” document. Acceptance of work can be conducted after
preliminary testing if the construction contract establishes so or if such a procedure is
contingent on the nature of the work. The client can be deprived of the right to bring
claims against the constructor, unless the client raises this issue in the process of
acceptance. An analogous rule applies where the client does not inspect the work result at
all; in such a case he can be deprived of his right to complain about the defects which
could have been detected during the ordinary acceptance of the work. However, the
client is entitled to notify the constructor immediately where, after the acceptance of the
work, the client detects any derogation from the contract terms or other defects which
could not have been detected during the ordinary acceptance of the work (concealed

* Hayxoo-npaxTianuii xomentap Llusinbroro xomexcy Yipaimm: Y 2 T./3a pen. Jzepu/Kysucyosoil
Jlyys, Kuis 2006, 1. 11, c. 496 (Academic and Practical Commentary, fn. 4).
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defects), or which are deliberately concealed by the constructor. Any disputes over
obvious or concealed defects in performed work can be resolved by conducting an
examination. The client is entitled to refuse to accept the work if he detects defects
which make the exploitation of the object impossible for the purposes envisaged in the
contract, and which could not have been eliminated by the constructor, the client or the
third party, respectively.

At the same time, the constructor can also be in breach of the contract if he fails to
notify, or delays his notification of, the client about the completion of the work and the
necessity of its acceptance.

In art. 853 (5) CC, the Ukrainian legislator establishes certain guarantees regarding
the protection of rights of the constructor where the client refuses to accept the
completed work. The constructor is entitled to sell the work results after double warnings
within one month, and to deposit the proceeds reduced by any payment which is due to
the contractor, with a notary or notary’s office, unless otherwise established by the
contract.

The next type of violations is associated with the non-fulfilment or delay in
fulfilment (default) of the client’s direction to eliminate defects by the constructor. The
client shall notify the constructor about detected defects within a reasonable time. The
client is entitled to demand from the constructor that the latter eliminates the defects of
performed work or defects of the materials acquired solely by the constructor. The
elimination of these defects shall be carried out at the constructor’s expense and within a
certain time. These rights of the client also apply where defects are detected within a
warranty period which shall be stated in an appropriate act regulating procedures and
terms for eliminating defects. The warranty period shall be ten years starting from the
moment of acceptance of the construction object by the client, unless a longer period is
established by contract or law. In order to resolve any disputes over technical causes of
defects between the parties, the parties are entitled to agree on conducting construction
and technical examination.

If the constructor refuses to eliminate the defects at his own expense, the client can
eliminate them at his expense and afterwards recover the appropriate amount of money
from the constructor. The client has the right to refuse acceptance of the work or to
demand price reduction from the constructor if the defects turn out to be unrepairable.
The elimination of defects for which the constructor is not responsible is conducted at
the client’s expense; the client is obliged to pay for appropriate work and other spending
pertaining to the performance of the work by the constructor. For instance, the
constructor is not responsible for work defects caused by concealed inherent defects of
the materials provided by the client.”

Another category of violations associated with derogations from the terms of the
construction contract or other defects which are considered to be essential include the
following violations: performing work by the constructor with derogations from terms of
the contract, which deteriorate the work results; performing work by the constructor with
other defects which make it impossible to use the results for the purposes envisaged in
the contract or for customary use of that type of work.

If the derogations from conformity with the terms of the construction contract or
other defects of works occur to be essential, unrepairable or have not been eliminated
within the reasonable time indicated by the client, the client has the right to terminate the
contract and recover the damages. Where the defects can be detected only after a certain
time has already passed, the parties can establish a warranty period during which the

4 30608’ s13anbHe mpaso Yipainm: [linpyunnk/3a pen. €.0. XapumonosalH.FO. Tony6esoi, Kuis 2011,
c. 357 (Law of Obligations of Ukraine, Kharitonova/ Golubev (eds.)).
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client is entitled to notify the constructor of such defects, and the constructor shall
eliminate them. Warranty obligations can cover the entire works result as well as only its
particular elements, in accordance with the contract terms. The calculation of the
warranty period shall start with the moment of acceptance of the completed work by the
client, unless the parties established otherwise (for instance, that calculation of the
warranty period shall start with the moment of actual exploitation of the object for
purposes envisaged in the contract, etc.). During the warranty period the constructor is
obliged to eliminate the defects of the construction work, if he cannot prove that such
defects appear as a result of customary use of the object or its elements, of improper
exploitation or improper instruction on exploitation, developed by the client or by the
third parties engaged by the client. If the client is unable to use the contractual object due
to the defects caused by the constructor, the warranty period shall be extended for the
appropriate period.

An essential defect of the completed construction work can be caused by the
inadequate quality of materials purchased by the constructor if such obligation is
imposed on the constructor under the terms of the contract. In such case, the client can
claim for the proportional reduction of the price for the work, the elimination of the
defects at no extra charge, reimbursement of the client’s costs of eliminating defects, the
termination of the contract and recovery of expenses of the materials, and/or the
replacement of provided materials, etc. While regulating the constructor’s liability for
inadequate quality of provided materials, the legislator does not establish the
constructor’s liability for inadequate quality of used resources, such as, for example,
involving unqualified workers whose actions could cause deterioration of the performed
work.

Where the constructor causes non-essential defects or derogates from the terms of the
construction contract and such defects or derogation deteriorate the work result, the
client is entitled to claim rectification of these defects within a reasonable time at no
extra charge, or he can rectify the defect at his own expense. In the latter case, the client
is also entitled to claim reimbursement from the constructor with regard to the cost of
rectifying the defect or to claim appropriate reduction of the remuneration.

Furthermore, violations under construction contracts can be related to the provision
of materials which are encumbered with the rights of a third party. For instance, if the
material is a subject of pledge, the party which provided that material shall warn the
other party accordingly while concluding the contract and use the material only upon
approval. Thus, the client’s interests are protected, especially against the vindication
action brought by the third party after transfer of the object. The same regulations apply
in the event of providing materials or equipment encumbered with third party intellectual
property rights.”

Other violations under the construction contracts are associated with non-providing
of the materials for work performance by the client, or with providing low-quality
materials. The Ukrainian CC presumes that the work is performed by the constructor at
his own expense, using his resources and measures, unless the construction contract
envisaged otherwise. Pursuant to the freedom of contract principle (art. 627 CC), the
parties have rights to conclude such construction contracts in which the client shall
provide the materials instead of the constructor. If the client fails to provide the materials
or equipment to the constructor, this fact leads to a situation where commencing the
work or its further continuation by the constructor becomes impossible. In such cases,

0 4. Ipumax, Bumu mpasomopyiiens y cepi AOTOBIipHHX MimpsaHuX BigHoCHH, ITifnpHeMHHITBO,
rocriogapctio i npaso 2012, c. 22 (Grinyak, Types of violations in the field of special works contract,
Business, Economy and Law 2012).
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the constructor is entitled to impose sanctions on the client in order to protect his violated
rights, which can be in the form of non-commencing the work or termination of the work
already commenced.

The issue of proper legal regulation of the relations between the constructor and the
client relating to the provisions of the materials for performing construction work
becomes particularly important if the work is performed completely or mainly from the
client’s materials.

In the Russian legal literature it is pointed out that the most widespread form of
regulating such work is the “mixed” contract. The mixed character of this type of
contract is expressed by incorporating into the construction contract the client’s
obligation to provide certain materials (usually this provision can be found in the chapter
on the parties’ rights and obligations) or by the establishing two independent obligations
regarding the performance of the work, and the delivery of the materials, respectively.
Thus, following Sotnikova'’s opinion, the author considers that the parties shall
incorporate essential terms of delivery into the construction contract by indicating the
designation and the quantity of the provided materials and the date of delivery. It is also
suggested that delivery dates of the materials are incorporated into the general schedule
of performance of the construction works, and that penalties for the delay (default) in
delivery are established. An indication of a certain date can be relevant if the parties have
agreed on a strict schedule; in these cases, the client is usually obliged to effect delivery
of the materials not before the indicated date (for instance, there might be a lack of
storage capacities prior to this date). It would be an acceptable solution to impose an
obligation on the party to arrange delivery of equipment and materials to the indicated
place and at the expense of this party, i. e. the party which is obliged to supply such
equipment and materials.’’

If the materials provided by the client contain some defects the constructor shall
immediately give a warning about this fact to the client, and if the client fails to respond,
the constructor has a right to terminate the contract and claim for reimbursement,
according to art. 848 CC. While the constructor is accepting the materials provided by
the client for the performance of the work, he is obliged to examine their quality since
the constructor is responsible for non-performance and improper performance of the
work caused by the defects of the materials provided by the client. The constructor shall
reasonably manage the use of the materials provided by the client, properly store them,
report the usage to the client and return the remains. Therefore, in the contract there shall
be established usage rates of materials, terms for returning remains and main wastes of
materials as well as terms of the constructor’s liability for non-performance and
improper performance of his obligations. Regardless of the way of indication of terms
for returning remains and wastes, the parties are obliged by the law to impose in their
contract punitive measures to secure execution of this requirement. In practice such
punitive measures are expressed in a percentage of the value of the unreturned remains
and in the indication of a fixed amount per unit of waste for which prices are not settled.
If it is established that due to its usage the remains of materials and wastes cannot be
collected in kind, the court shall award not only a penalty but also the value of the used
materials and wastes for which the constructor has not paid the client.”

SUMIT. Commuxosa, Bwimomnenue paGoT M3 MaTepHaloB 3aKa3udka: TPOGIEMBI FOPHIMUYECKOTO
otdopmnenus, FOpuct 2009, Ne 9, c. 18-19 (Sotnikova, Performance of the works using the customer’s
materials: problems of legal registration, The Lawyer 2009, Ne 9).

52 HaykoBo-TipakTHuHmii komenTap LuBinbHOTO Komekcy Vipaiuu: ¥ 2 1./ 3a pen. Jzepu/ KysHeropoi/
Jlyus, Kuis 2006, T. 11, c. 446 (Academic and Practical Commentary, fn. 4).
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The constructor shall provide protection of the property in the place of work
performance by securing certain objects. Contracts for specific work, particularly
contracts of object reconstruction, can include a condition imposing on the client an
obligation to secure the construction site and all properties located on it. In such case, the
constructor shall be liable only if it is proved that the constructor has taken actions which
caused the insecurity of the client’s properties which were in the constructor’s possession
at that moment.

Under art. 850 CC the parties are entitled to incorporate into the contract provisions
imposing on the client obligations to co-operate and assist the constructor’s performance
of the work with indication of its scope and procedure of realisation. Thus, a contract can
impose on the client the obligation to co-operate by providing the construction site with
water supply, energy etc., and provide other services. Therefore, in the event of non-
performance of this obligation by the client, the constructor is entitled to claim
reimbursement along with the increase of the price for the work. If the performance of
work becomes impossible due to actions or negligence on the client’s part, the
constructor shall be entitled to be paid the established price regarding the performed part
of work, reduced by the amounts which the contractor received or could have received as
a result of the client’s non-performance of the contract.

A widespread type of violations in construction contracts are violations in the form of
the client’s refusal to pay for completed works after accepting the results. Performing
work in a proper manner and completing work at the prescribed time according to the
contract provisions is an obligatory condition for the fulfillment of the client’s financial
obligations to the constructor. However, the client can refuse to pay for work performed
by the constructor and thus violates the interest of the constructor who properly fulfils
his contractual obligations. In art. 855 CC the legislator stipulates circumstances under
which the constructor can claim payment from the client even if the work result was
destroyed or it could not be completed. Such circumstances are as follows: the client
provided the constructor with defective materials; the constructor strictly follows the
client’s instructions regarding the method of performing the work; destruction of the
object of the contract or impossibility of completion of construction work due to client’s
delay (default) in acceptance.

The current Ukrainian legislation also prescribes the situation where the constructor
is entitled to payment for performed work in the event of temporary closure of the
construction process. Therefore, according to the provisions of art. 321 (7) CommC,
under a major construction contract the client shall pay the contractor for the work
performed before such temporary closure, and compensate the client for the expenses
incurred in connection with such close-down. The CC contains an analogous provision in
art. 879 (6). Based on the contents of art. 843 (1) CC, contracts for specific work shall
establish the price of the performed work or the method of setting the price. In the
absence of such a provision, the price shall be defined by court decision related to usual
prices for similar work, while taking into account necessary expenses established by the
parties. At this point we should pay attention to the regulation of art. 189 (2) CommC,
which defines the price as one of the essential terms of the contract. However, it is a
common situation in practice that, instead of explicitly establishing the price in the
contract terms, the parties prescribe the method of calculating the price for the moment
of accepting the works result. According to the literal interpretation of art. 189 (2)
CommC, the above-mentioned type of construction contract shall be considered as non-
concluded due to the lack of an essential term. In the author’s opinion, this strict
approach expressed in the legislation does not facilitate the development and — what is
more important — the stability of civil-law relations. We subscribe to the view outlined in
the literature by commercial law scholars according to which the price in commercial
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contracts shall be regarded as an essential term of contract only if it cannot be set
alternatively.” The price in construction contracts can be established as a cost estimate,
which is divided into rough estimation and exact (hard) estimation. Generally, a cost
estimate shall be hard estimate, unless in the contract it is established otherwise, and its
variation can be made only after agreement between the parties. If the hard estimate is
exceeded, all expenses related to this fact are imposed on the constructor, unless the law
established otherwise. When a significant excess of the established rough estimation is
the result of the fact that additional work has turned out to be necessary, the constructor
is obliged to notify the client accordingly, who can disagree and exercise his right to
terminate the contract and pay only for the part of the work already performed. If the
constructor fails to warn the client about the necessity of exceeding the rough estimate in
a timely manner, he shall be obliged to perform the contract according to the price
prescribed by the contract. In the legal literature it is stated that a notification is
considered to be timely if it is given after performing half of the work.™ Neither is the
constructor entitled to claim for increase of the hard estimate nor is the client entitled to
claim for its decrease where the entire scope of work and all necessary expenses could
not have been foreseen at the moment of concluding the construction contract. If there is
a significant increase in the prices of the materials or the equipment which shall be
provided by the constructor, or in the prices of services provided for the benefit of the
constructor by third parties, following the conclusion of the contract, the constructor is
entitled to claim such increase of the cost estimate or to terminate the contract. The price
under the construction contract includes the compensation of the constructor’s expenses
and the remuneration pertaining to his efforts. In academic literature, the common
elements of the constructor’s expenses are as follows: prices of services provided by
third parties to the constructor, transportation costs, reduction of the equipment’s value
due to depreciation, costs of used materials while work is performed using materials
provided by the constructor.” Payment under the construction contract is usually made
by paying after the final acceptance of the work. However, the contract can establish an
obligation of pre-payment or payment after performing certain stages of the work.
Hence, following the widespread long-standing practice in construction contracts, the
method of pre-financing is commonly used to provide the constructor with funds (among
10-20% of the works’ cost) required for commencing the work prescribed by the
contract.”® Following art. 856 (1) CC, the constructor is entitled to use one of the
methods of ensuring the obligation, i. e. retention of the work results as well as the
equipment, the material and other property of the client used by the contractor, in order
to force the client into performance of his duty of payment.

In conclusion it can be said that “violation of an obligation of a construction
contract” means the non-performance or improper performance of obligations which are
established by the contract terms, by the client or the constructor, and the non-
compliance with current Ukrainian legal acts and/or common businesses practices, what
leads to the application of civil liability with regard to the breaching party.

3 0.A. Benanesuu, Tocnonapchke 10roBipHe TpaBo Ykpainm (Teopertnuni acriektn), Kuis 2006, c. 21
(Belyanevich, Economic Contract Law of Ukraine (theoretical aspects)).

* HaykoBo-npakTiunuii komentap LluBinbHOro Komekcy Vipainu: ¥ 2 1. / 3a pen. JI3epu/KysHeoBoi/
Jlywt, Kuis 2006, 1. 11, c. 446 (Academic and Practical Commentary, fn. 4).
55 A. Tpunsx, Iina sk 3BHYaiiHa yMOBa JOrOBOPY Tiapsy, I1iAnpHeMHMITBO, FOCMONAPCTBO i MPaBO

2012, Ne 7, c. 17. (Grinyak, Price as usual term of the specific work contract, Business, Economy and
Law 2012, Ne 7).

% HayxoBo-mipaxTuaauii komenTtap [ocromapckoro komekcy Ykpaimm/3a pen. B.K. Mamymoea, Kuis
2004, c. 500 (Academic and Practical Commentary of the Civil Code of Ukraine, Mamutov (ed.)).
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I1I. Legal Consequences of Non-Performance of Construction Contracts

The prevailing point of view in the civil law doctrine is that the application of civil
liability shall be based on the presence of the elements of a civil delict in the actions of
the violator.”” The non-performance of obligations or performance while violating
established terms shall be considered as an unlawful action (inaction) of the violator
regarding his contractual obligation. However, the mere occurrence of the breach of an
obligation is not sufficient for imposing liability on the party who violates the obligation,
as, pursuant to the provision of art. 614 (1) CC, the breaching party is liable only if it is
guilty, unless otherwise stipulated by the contract or the law.

According to art. 614 (3) CC, an agreement excluding or restricting the liability for
deliberate violations of the obligation is void. This means that the parties of the contract
can exclude or restrict liability for negligent violations only. In accordance with art. 617
CC, a person who violates an obligation cannot be held liable if that person proves that
this violation was caused accidentally or by force majeure. According to art. 7
UNIDROIT, a party is excused if that party proves that the non-performance was due to
an impediment beyond its control and that it could not reasonably be expected to have
taken that impediment into account at the time of the conclusion of the contract or to
have avoided or overcome it or its consequences.™

In art. 611 CC and rule 112 of the Framework conditions of conclusion and
performance of contracts in capital construction adopted by the Cabinet of Ministers of
Ukraine of 01.08.2005 No. 668 the Ukrainian legislator established that violations of the
obligations under construction contracts can lead to the following legal consequences: 1)
termination of the contract by the notice of one party if this right is stipulated by the
contract or the law, or termination of the contract by both parties; 2) modification of
contract terms; 3) payment of a stipulated penalty; 4) reimbursement for expenses and
moral damages.

The unilateral termination by notice of the construction contract, as a legal
consequence of the violation of an obligation, is possible by the constructor as well as
the client. Moreover, the legislator imposes this obligation only on the constructor where
the use of low-quality materials or inadequate materials or following the client’s
requirements causes threat to human lives and health or leads to the violation of
ecological, sanitary regulations as well as safety rules and other requirements. The
constructor has the right to terminate the construction contract, if: 1) the client,
regardless of timely warning made by the constructor, fails to replace the inadequate
materials within an appropriate period, fails to modify instructions for the method of
performing the work, or fails to eliminate other circumstances which pose a threat to the

1 M.M. Azapros, O6s3aTeTbCTBO TIO COBETCKOMY TpakaanckoMy TipaBy, Mocksa 1940, c. 141 (Agarkov
Obligation under the Soviet civil law); /. K. Mamesees, Buna B coBeTcKOM rpaskIiaHckoM mpase, Kues
1951, c. 7 (Matveev, Fault under the Soviet civil law); O.C. Hogpghe, OTBETCTBEHHOCTb [0 COBETCKOMY
rpaxxranckoMy npasy, Jlenunrpaxn 1955, c. 94 (loffe, Liability under the Soviet civil law, Leningrad);
0.A. Kpacasuuros, Opunudecknue (akTel B COBETCKOM IpakaaHCKoM mpaBe, Mocksa 1958, c. 57
(Krasavchikov, Legal facts in the Soviet civil law); H.C. Maneun, VimyiuecTBeHHas! OTBETCTBEHHOCTD B
XO3SHUCTBEHHBIX OTHOMICHUSIX, MockBa 1968, c. 22 (Malein, Property responsibility in economic rela-
tion); I'paxxaanckoe npaso/mox pen. FO.K. Toncmoeo/A.I1. Cepeeesa, Mocksa 1996, U. 1, c. 490 (Civil
law of Ukraine Tolstoy/Sergeyev (eds.)); B.B. Jlyys, KoHTpaKkTH y i NIpUEMHHULBKIH AisuibHOCTI, KniB
2001, c. 74 (Lutz, Contracts in business activity); LluBinsre mpaBo Ykpaiuw/3a pea. P. b. Lluwku,
Xapkis 2005, T. V, Ku. 1, c. 182-187 (Civil Law of Ukraine, Shishka (ed.)); 1. ITookonsin/l. /[zepa,
I[1paBoBi migcTaBy BiamKoayBaHHs 30uTKiB, FOpuanuna Ykpaina 2009, Ne 6, c. 73 (Podkolozin/Dzera:
Legal grounds for calculating damages, Legal Ukraine 2009, Ne 6).

[TpuHIUIIEI MEXIYHAPOIHEIX KOMMEpUeCKHX aoroBopos/mep. ¢ annl. 4.C. Komaposa, Mocksa 1996,
c. 8 (Principles of International Commercial Contracts).
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quality or the suitability of the work result; 2) does not consent to incorporating into the
design documentation and the cost estimate some modifications requiring the
performance of additional work if the cost of the latter exceeds 10 percent of the price
specified in the contract; 3) the use of materials (elements, structures) or equipment
provided by the client leads to the deterioration of the quality of the performed work.

The legislator entitles the client to terminate the contract at any time until the work is
completed and pay the remuneration for the damages caused by the termination of the
contract. Furthermore, the client is entitled to terminate the construction contract, if: 1)
during the performance of the contact it becomes obvious that the work will not be
performed in a proper way; 2) derogation from the terms of construction contract during
the performance of the work or other defect of works are essential and unrepairable, or
the constructor failed to remedy such derogation or defect within a reasonable period
indicated by the client; 3) the client does not consent to significant excess of the rough
estimation of the costs, caused by the necessity of conducting additional work; 4) the
constructor fails to commence the work or performs it so slowly that it becomes obvious
that the completion of the work on time is impossible.

The fourth mentioned condition raises the question of an adequate legal regime with
regard to a non-completed construction object. As a general rule, according to art. 331 pt.
no. 2 CC, the right of ownership of a newly created immovable property arises at the
moment of the completion of the construction. Thus, till the end of the construction
work, the property exists only physically and is not regarded as an object of law. This
provision of the Ukrainian CC also contains a list of other moments in time when the
right of ownership arises: the moment when the exploitation of the object commences if
this fact is envisaged by the contract, or the moment of the public registration if the
ownership right of the immovable property is a subject to public registration pursuant to
the law. Art. 331 (3) CC does not consider immovable property which construction is not
completed as an object of law. It is worth discussing the correlation of terms used in
art. 331 (3) para. 1, 2 CC. While the first paragraph refers to materials, equipment etc.
used during the construction process, the second paragraph describes the same property
regarding the conclusion of a contract associated with an uncompleted object of
construction. This creates the impression that the legislator equates an uncompleted
object with a set of materials used for construction. This assumption is completely
wrong, because the materials (sand, stone or bricks, wood, glass, metal, etc.) are now
inseparable and immovable; they do not even constitute a set of things insofar as they
were used in the course of construction, but rather became a building construction, i. e.
the highest extent of inseparability of things. These things are inseparable, both among
each other and in relation to the land on which the construction is situated. A
disconnection or displacement of such a construction is impossible without damaging or
depreciating the construction. The abovementioned fact proves that an unfinished
construction is an immovable property due to its natural features even before possible
registration of its ownership right. The legislator links the moment of time when an
uncompleted construction starts to “exist” as an immovable property and, as a
consequence, as an object, with the moment of its registration. Thus, public registration
is not a qualifying characteristic which classifies an uncompleted object as an immovable
property, but rather plays a legally constituting role, and is a prerequisite for its
participation as an object in civil-law relations.”

¥ NI Kupumox, OG’eKT He3aBepuIEHOro OyIiBHMITBA SK OCOONMBMII 00’€KT UMBIIBHHX TIpaB,
[MignpuemunnTBo, rocnogapcTso i mpaso 2012, Ne 5, c¢. 101 (Kirilyuk, Uncompleted construction
object as a special object of civil rights, Business, Economy and Law 2012, Ne 5).
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In the civil law doctrine there is no consensus on the issue of the lawfulness of
classifying an unfinished construction object as immovable property. Some academics
hold that an unfinished construction object is not an immovable property; therefore, upon
completion of the construction object (creating an immovable property) and until the
moment of its public registration of an according immovable thing, such an object is a
movable thing (a complex of materials).*’

According to an opposing opinion, the legal nature of an uncompleted construction
object shall be assessed based on the natural attributes of an immovable property, i. e. the
permanent attachment to the land and the impossibility of displacement without
deterioration.” With this approach, an uncompleted construction object shall be
considered to be an immovable thing, though some academics who subscribe to this idea
emphasise the impossibility of ownership of this type of immovable thing.”

There is also a conciliatory approach which rejects both extreme positions, i. e. the
unconditional recognition of an uncompleted construction object as an immovable
property as well as the consideration as a movable thing, i. e. a complex of materials.
Furthermore, an unfinished construction object is regarded as an object sui generis. In
relation to this object there are only rights of obligations, and the protection of the
belonging of the construction object is facilitated only by the rules of protection of
possession as a legal fact.”’

Other academics argue that the distinction between movable and immovable things,
taking into account the circumstances of contemporary business dealings, is no more a
dichotomy. An object of construction is a clear example of a thing, which, apparently, is
not movable, but at the same time cannot be regarded as an outright immovable property
in the contemporary understanding of this category. According to this approach, the rules
on establishing ownership rights do not apply to construction objects (uncompleted
objects), though the latter are characterised by some specific features of the dynamics of
civil-law relations, an object of which they form.**

There is an accepted viewpoint expressed by the Supreme Arbitration Court of the
Russian Federation, according to which an uncompleted construction object can be an
object of civil-law relations (for the purpose of potential fixation and individualisation)
in the event of a close-down of construction work, the termination of the construction
works contract and public registration of ownership rights pertaining to this obj ect.”

% E.A. Cyxanos, O IOHATUH HEIBHKMMOCTH U €TO BIMSHHH HA HHBIC IPAKIAHCKO-TIPABOBBIC KATCTOPHH,
Bectauk rpaxnanckoro npasa 2008, Ne 4, c. 10-11. (Sukhanov, The concept of immovable property
and its impact on other civil categories, Civil Law Journal 2008, Ne 4).

' E. C. Bonmanoga, TlousTie 1 mpaBoBOi pexuM HeaBrmkuMocTH, JKypHan poccuiickoro mpasa 1999,

Ne 5/6, c. 83 (Boltanova, The concept and legal regime of immovable property, Russian Law Journal
1999, Ne 5/6); A. B. Cuviutisies, OcOOCHHOCTH IIPAaBOBOrO MOJIOKEHHS OOBEKTa HE3aBEpPIICHHOTO
CTPOHTENBCTBA, AKTyalbHBIC MPOOIEMbI IpaxkaaHckoro mpasa : c¢6. cr/mox pen. C. C. Anexceesa,
Mocksa 2000, Bei. 2, c. 69-106. (Smyshlyaev, Features of the legal regime of the uncompleted
construction object. Current problems of civil law, Alekseyev (ed.)).

62 0. POJMLIHO@, FOCyZ[apCTBeHHaH peructpanys IMnpaB Ha HEABMIKUMOCTL U CHACIOK C HEABMIKHUMBIM

HMYIIECTBOM: HEKOTOpBIC MPOOIeMBbl HMpaBONPHMEHEHHs, X03iicTBO M mpaBo 1998, Ne 7, c. 71
(Romanov, The state registration of rights to immovable properties and transactions of immovable
properties: some problems of enforcement, Economy and Law 1998, Ne 7).

® K.H. Crnoecxuii, CoGCTBEHHOCTh B TpajmaHckoM mpase, Mocksa 2008, c. 746-747. (Sklovsky,

Ownership in the civil law).

% XapbKoBCKas IIMBHIIMCTHYECKAs IIKOJIA: TIPABO coOCTBeHHOCTH: MoHOrpadus/mox pex. M. B. Cnacubo-

@ameesoti, Xappko 2012, c. 243 (Civil school of Kharkiv: ownership rights: monography, Spasibo-
Fateeva (ed.)).

® . Kupumox, OG'ekT He3zaBepuieHOro OyIiBHMITBA AK OCOGIMBHMH 06’€KT IMBITBHMX IpaB,
[TinnpueMHUIITBO, TocoAapcTBo 1 mpaBo 2012, Ne 5, ¢. 100 (Kirilyk, Uncompleted construction object
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The modification of the contract terms, particularly of the date of completion of the
work, is allowed in in the following cases: non-performance or improper performance of
the obligation by the constructor (violation of the funding conditions, providing access to
the construction site after the specified time, untimely delivery of the design
documentation, resources, etc.).

The client is entitled to terminate the construction contract in the event of:
1) significant derogation from the terms of contract, or other essential defects; 2) delay in
commencing the performance of the work by the constructor or such slowly performance
that it is obvious that the completion of the work on time is impossible. The constructor
can terminate the contract if the client rejects the increase in the contractual price for the
work resulting from a significant increase in the price for resources and services.

A stipulated penalty for the non-performance under the construction contract shall be
paid by the client if the latter fails to perform his contractual obligations or performs
them improperly, unless he could prove that the non-performance has occurred without
his fault (art. 886 (1) CC). The constructor pays a stipulated penalty in the event of non-
performance or improper performance of obligations under the construction contract
(art. 883 (2) CC). The amount of the stipulated penalty shall be specified by the parties’
agreement in the contract terms or by the provision of law. While the amount is
established by the parties’ agreement, it shall be fully paid regardless of the compen-
sation of damages. The contract can establish the obligation to compensate only for that
part of damages which are not covered by the stipulated penalty, or the right to claim for
stipulated penalty without further claims for compensation, or a right of choice for the
client between claiming for stipulated penalty or compensation.

A stipulated penalty for non-performance in civil law has a twofold nature: before the
moment of non-performance it secures the performance of the obligation, whereas after
non-performance, it is a type of liability for non-performance.®

Stipulated penalties for non-performance can have two forms: a penalty expressed in
a certain amount of money, or an obligation to perform and a penalty expressed as a
percentage of the contract value. Stipulated penalties can be expressed in the form of any
movable thing identified by both its generic and individual characteristics. For instance,
a penalty in the construction contract can stipulate the duty to transfer ownership of
certain equipment to the creditor, if such transfer is necessary for the constant
maintenance of the constructed object in good condition (utilities to provide water, gas,
electricity, etc.), or to transfer automotive facilities which are necessary for further use
during the exploitation of the building construction, etc.®’

If the stipulated penalty is expressed in the form of an obligation to transfer the
immovable property, the contract containing this term shall be authorised by a notary
because, according to the general rule, any disposal of such property shall be registered
publicly.

Where the parties did not establish any stipulated penalty in the construction contract,
the creditor can claim for payment of the double lending rate as established by the
National Bank of Ukraine, which is current during the period of delay (default) (cf. legal
act of the Ukraine “On the responsibility for delay in performing monetary obligations”).

Article 549 (1) CC provides that stipulated penalties can be expressed in the form of

as a special object of civil rights, Business, Economy and Law 2012, Ne 5).

% 0.0. Ompaonosa, Heycroiika B usinsHOMY TIpaBi: aBToped. auc. [...] kanm. ropua. Hayk, Kuis 2002,
c. 3. (Otradnova, Stipulated payment in civil law).
7 4. I'ymux, Heycroiika sk croci6 3a@e3neueHHs BUKOHAHHS MiApsIHMX 3000B’s3aHb, FOpumuna

Vxpaina 2012, Ne 8, c. 52 (Gulik, Stipulated payment as a means of securing the performance obliga-
tions under contracts for specific work, Legal Ukraine 2012, Ne 8).
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a monetary amount, or in the form of another property. While the meaning of the
expression “monetary amount” is unambiguous, it is interesting to discuss the meaning
of the expression “another property”. In the academic literature, there is a list of
conditions which shall be fulfilled by the object to be considered as “another property”.
The first condition is that such object shall be a part of a general legal regime of things.
Thus, a stipulated penalty cannot consist of things excluded from civil-law dealings, or
things with limited access to it. Secondly, for the moment of the conclusion of the
construction contract the object shall be owned by the contracting party, or the
contracting party shall be obliged to purchase it in the future. Thirdly, the decision about
the transfer of such property shall be made independently by the debtor, without any
special permit by the relevant authorities or third parties. Fourthly, the performance of
this additional obligation shall not be connected with any third party rights (secondary,
subordinate rights, etc.). Fifthly, during such transfer and acquisition of this property
both debtor and creditor shall have special legal capacity.®®

Reimbursement, according to the CC of Ukraine, is one of the ways to protect civil
rights and interests. Similarly, the UN Convention on Contracts for the International Sale
of Goods (1.04.1980)”° considers reimbursement as one of the measures of legal
protection of the injured party, which restores the position in which the party would be
had the contract been performed. Damages shall be understood as: 1) losses suffered by
the party due to destruction or damage of the thing or expenses the party has incurred or
shall incur to restore its violated rights (real losses); 2) income that the party could have
received under normal circumstances if his rights had not been violated (loss of income).
Under general rule established in the CC damages shall be fully recovered, unless the
contract or the law established recovery in a smaller or larger amount. However, in art.
322 (1) CommC, it is established that the party guilty of non-performance or negligence
under a major construction contract shall pay a stipulated penalty and compensate to the
other party for losses in the amount due after payment, unless otherwise provided by the
law. Recovery of the damages is possible in the event of non-performance and only
where the damages are actually incurred by the person who believes that its rights have
been violated. Taking into account the provisions of art. 614 (1) CC, only damages
caused as a result of the creditor’s violation of the obligation and only damages which
are causally related to the violator’s misconduct shall be recoverable. It is an indisputable
axiom, without any exception, that if there are no established losses to property, no
liability in the form of compensation for such damages shall be imposed. In such
circumstances, also other measures of civil liability can be applied to the violator of the
obligations (for example, liquidated damages in accordance with art. 550 (1) CC).”

It is worth mentioning that damages caused by failure or improper performance of
obligations under the construction contract by the client shall be fully recovered, unless
the client proves that the non-performance was not caused by his fault (opposite rule
applies to the constructor).

Both the constructor and the client have the right to claim for damages caused by the
modification or termination of the contract. Moreover, the client is entitled to claim for
damages if: 1) the constructor fails to commence the work or performs it so slowly that it

% A. Iynux, Heyctoiika sK cnociG 3abe3NeucHHs BUKOHAHHA THAPSIHHX 3000B’A3aHb, FOpummuna
Vkpaina 2012, Ne 8, c. 55 (Gulik, fn. 67).

% Konsenuis Opranizanii O6’exnanux Hariif mpo J0roBopu MixkHapoaHoi KymiBJli-poaaky Tosapis Bif
11.04.1980/O¢iuiiinmii Bicuuk Yipainu, 2006, Ne 15, ¢. 438 (UN Convention on Contracts for the
International Sale of Goods).

™ I IHookonzin/l. Jzepa, TpaBosi mizcrasy Bimmkogysanus 36utkis, FOpmmuna Vipaima 2009, Ne 6,
¢. 78 (Podkolzin/Dzera, fn. 57).
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becomes obvious that the completion of the work on time will be impossible; 2) during
the performance of work it becomes clear that the work will be performed improperly; 3)
the works consists of significant derogations from the contract terms or other significant
defects.

The constructor is entitled to claim for damages if: 1) the client fails to replace the
inadequate or low-quality materials, does not change its instructions on the method of
performing works, or does not eliminate other circumstances which threaten the quality
or suitability of the work result; 2) the use of low-quality materials or inadequate
materials or adhering to the client’s requirements causes threat to human lives and health
or leads to the violation of ecological, sanitary regulations as well as safety rules and
other requirements; 3) the client terminates the construction contract at any time before
the work is completed; 4) the client fails to perform its obligations to co-operate and
assist the constructor’s performance of the work with regard to the cases, the scope and
the procedure established in the contract; 5) the client fails to respond in reasonable time
to the constructor’s notification about the exceeding of the cost estimate caused by the
necessity to perform additional work, and this fact was not specified in the design
documentation; 6) the client does not consent to the amendment of the contract as to the
performance of additional work the cost of which exceeds 10 percent of the price
specified in the contract; 7) the use of materials (details, structures) or equipment
provided by the constructor influences the quality of the performed work.

Thus the legislator gives the parties to a contract — along with the general form of
civil-law liability, i. e. recovery of damage which is to be applied in every case of a
violation of an obligation, owing to the stipulated penalty as a special form of civil-law
liability, — the possibility to modify the scope of their statutory liability. It establishes a
special form of responsibility. For instance, the parties can establish a stipulated,
contractual penalty in order to increase the scope of liability.

In the literature it is stated that moral damages (non-economic) shall be understood as
consequences of violations which do not have any economic character, and their value is
expressed, particularly, through physical pain, mental anguish, or humiliation of honour
and dignity of the individuals.”' For quite a long period, the general rule of recovery
merely for economic damages under the construction contract has remained broadly
applicable. Recovery for moral (non-economic) damages was granted only in the event
of liability for delict (tort). In the current legal doctrine there are also views that recovery
for moral damages is not possible through monetary compensation or any other material
form, but only in the form of non-contractual obligations.”” Numerous authors believe
that recovery of moral damages in contractual relations can be granted only where
strictly prescribed by the law or the contract.”” Following this logic, the same
requirements (to be prescribed by the law or the construction contract) would have to be
applied, according to art. 611 (1) pt. no. 4 CC, to the recovery of economic damages,
what would obviously, be nonsense. In general, it shall be pointed out that the principle
of damage recovery for non-performance is based on placing the creditor into the

! usinene mpaBo Ykpainu. Axajemiunmii Kypc: miapyunuk: y 2 T./3a 3ar. pen. A. M. [llesuenko, Kuin
2006, T. 1. 3aransna gyactuna, c. 114 (Civil law of Ukraine. Academic course, Shevchenko (ed.))

2 C.E. Cupomenxo, K Bompocy 0 J0roBOPHOM H HEOTOBOPHOM XapaKTepe MOpanbHOro Bpena, JInmnbie
HCHMYIICCTBCHHBIC IIpaBa: NPOOJEMBI TEOPHM M MPAKTUKM NPUMEHEHWs: cO0. crareil M HHBIX
marep./mox pex. P. A. Cmeganuyra, Kues 2010, c. 340 (Sirotenko, On the question of the contractual
and non-contractual nature of moral damage. Personal non-economic rights: theory and practice,
Stefanchuk (ed.)).

3 1luBinbHe npaBo Yipainu. AkajeMiunuii Kype: miapydsuk: y 2 T./3a 3ar pen. A. M. ILleguenko, Kuis
2003, T. 2. OcobnuBa yactuHa, c. 388 (Civil law of Ukraine: Academic course, Shevchenko (ed.)).
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position as if the obligation had been properly performed.” Art. 23 (1), (2) and (3) CC
establish that the party has the right to claim moral damages caused by the violation of
its rights regardless of the scope of economic damages. Moral damages are recovered
fully at the same time, unless the contract or law established otherwise. This means that
the law allows the subject of the legal relation to regulate, at its sole discretion, the
procedure of recovery for moral damages in the contract.

As to the amount of the compensation for the moral damage, Zawarza points out that
Ukrainian law does not prohibit the regulation of this aspect in the contract terms.
However, there is no practice of regulating the amount of moral damages in the contract
because of the impossibility to pre-define the non-economic consequences of a violation
of the right of the injured party.”

It is worth mentioning that in art. 225 CommC the list of possible damages also
includes the compensation for moral damages. Such content of this CommC provision
contradicts the CC regulations which separately consider the concepts of damages and
moral damages (art. 22, 23 CC), and in art. 611 these two concepts are completely
opposed to each other. Moreover, the compensation for moral damages shall be
conducted separately and the amount of compensation for economic damages shall not
have any impact on the amount of compensation for moral damages. The application of
these provisions of the CommC as a special rule of legal responsibility of contractors
would accordingly influence the modification of law enforcement practice. This could
lead — and is already leading — to significant collisions in the application of the institute
of moral damages in the contract law in general and in particular in construction
contracts. The questions of compensation for moral (non-economic) damages, in the
event of non-performance of the construction contract, to a relevant extent depends on
the victim, as in practice it is difficult to establish whether a certain unlawful action is
connected with the performance of the contract. Because of the significant differences in
the legal regulations of contractual and tort liability (terms of occurrence, evidence of
guilt, statute of limitation, possibility of inheritance of the right to claim for damages,
etc.) it is important for the injured party to have a possibility of determining the legal
base for the claim (contract or delict/tort). Thus, the legislative provisions restricting
moral damage only to the life or health of participants of contractual relations or other
persons do not ensure adequate protection of non-economic rights. Such protection could
be achieved by introducing amendments to the civil legislation of Ukraine according to
which the legal consequence for the violation of the rights of the participants of a
contract for work (if such violation turns out to be dangerous to their life or health)
would comprise a compensation for both the economic and the moral damage.”

AT punak, OcoOAMBOCTI  BIIIIKOMYBaHHS MOpajibHOI (HEMalHOBOI) IIKOAM B  MiAPSIHHX
3000B’s13aHHsIX, FOpuanuna VYipaina 2012, Ne 11, c. 52 (Grinyak, Features of estimating moral
damages in special work contracts, Legal Ukraine 2012, Ne 11).

S T.B. 3asapsa, BimmkomyBanus MOpaibHOT MIKOIM 33 MOPYIIEHHs MPaB CIOKHBAdiB, HE TOB'A3aHE i3

3aBIaHHAM IIKOIM XXUTTIO UM 30POB’10, AKTyalbHi IPpoOIeMU MHUBLIFHOTO, XKUTIOBOIO Ta CIMEHHOro
3aKOHOJABCTBA: MaTep, MIKHAP. HAyK.-PAKT. KOHG., OpucBAd. 90-piuduio 3 JHA HAPOKCHHS IOKT.
1opun. Hayk, npod. B. II. Macnosa; Hau. yu-T «}Opua. akan. Ykpainu imeHi SIpocmaBa Myaporoy,
Xapki 2012, c. 340 (Zawarza, Compensation for moral damages for violation of consumer rights not
associated with the threat to life or health. Current problems of civil, housing and family law, Kharkiv).

" A. Ipunsax, Oco6MMBOCTI  BiTKOTYBaHHS  MOpaTbHOi  (HEMAHfHOBOT) TIKOMM B MiAPSIHAX

3000B’s13aHHsIX, FOpuanuna Yipaina 2012, Ne 11, ¢. 54-55 (Grinyak, fn. 74).
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IV. Conclusion

Under present circumstances in Ukraine, a certain regulatory and legal framework of the
construction contract is being developed, which is included into the CC, the CommC and
other legal acts of Ukraine. Currently, however, not all of the issues pertaining to the
legal regulation of the construction contract are resolved. In a large part of the legislative
acts several referential rules and collision could be identified. So, unlike the CC, the
CommC establishes a broad range of conditions which are considered to be essential for
the contract; the acts of the Cabinet of Ministers of Ukraine regulate the general
conditions of the conclusion and the performance of such contracts, in accordance with
the law; a stipulated penalty and a special statute of limitations for claims arising from
such contracts has been established. Moreover, the CommC allows for subsidiary
application of the provisions of the CC on the general conditions of the construction
contract, unless otherwise provided by the CommC.

An analysis of the legislation in the sphere of construction contracts indicates the
lack of a systematic approach to the legal regulation of these relations. The approach
stipulated in the legal acts reflects the legislator’s aspiration to regulate the rights and
obligations of the parties of construction contracts and establish a list of essential
conditions which shall be constituted by the parties. The positive aspects of this approach
are expressed in the fact that defining the rights and obligations of the parties under a
construction contract in legal acts fosters their unambiguous understanding by the parties
during the performance of the contract, without the need for specifying these rights and
obligations directly in the construction contract. The legislator’s aspirations to establish
an increasingly broad range of essential conditions for construction contracts,
particularly in the commercial legislation, is alarming to some extent, and threatens the
principle of discretionary legal regulation of private relations.

The conducted analysis revealed the following types of violations under the
construction contract: associated with delayed commencement of work by the contractor
or performing the work too slowly or improperly; failure or delay in the performance of
the client’s requirements to eliminate the derogations by the contractor; provision of
materials and equipment of low quality, or encumbered with third party rights; non-
acceptance or delay (default) in acceptance of the results by the client; the client’s
evasion of payment for performed work after the acceptance of the result; non-delivery
of information regarding exploitation or other use of the subject of the contract along
with the work result; derogations from the terms of contract, or other essential defects.
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