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Defining Rape. In Quest of the Optimal Solution

Wojciech Jastiiski

At first sight, it may seem that defining criminal offenses, especially those
qualified as mala in se, should not pose too many problems or raise contro-
versies. For various reasons, however, reality is the opposite. In general,
the challenges faced by lawmakers stem from the simple fact — often over-
looked, particularly by lay persons — that criminalization is not a simple
task of mapping reality. What should be qualified as an offense is deeply
dependent on people’s (especially policy makers’) perceptions, which in
turn are shaped by various cultural and political factors. As a result, plenty
of value judgments are involved in every decision regarding the scope and
method of criminalization, even if it refers to behaviors conceptualized as
mala in se. Not surprisingly, if the scope of penalized wrongdoing as well
as the cultural patterns influencing these decisions are the subject of heat-
ed debates, the process of drafting relevant legal provisions becomes even
more challenging. Defining criminal offenses cannot simply be reduced
to the question of how to name the relevant wrongdoing. In some cases,
the wording of definitions of criminal offenses (including sexual offenses)
are influenced by other important factors such as the potential impact
on the ability to collect evidence and investigate the crime.! The fear of
overcriminalization also plays a crucial role. In the case of sexual offenses
it has to be noted that the decision to engage in sexual relations affects
the most intimate sphere of people’s privacy where interference, especially
by means of the criminal law, should be limited to a necessary minimum.
All these issues, coupled with political bargains and other random factors

1 This is particularly true with respect to rape. Westmarland and Gangoli have right-
ly pointed out that ‘problems with rape and the criminal justice system are often
dismissed on the grounds of rape “being a difficult crime to investigate™. See:
Nicole Westmarland and Geetanjali Gangoli, ‘Introduction: approaches to rape’
in: Nicole Westmarland and Geetanjali Gangoli (eds), International Approaches to
Rape, 2012, 9. See also Vanessa E. Munro, ‘From consent to coercion. Evaluating
international and domestic frameworks for the criminalisation of rape’ in: Claire
McGlynn and Vanessa E. Munro (eds), Rethinking Rape Law. International and
Comparative Perspectives, 2010, 19. Munro emphasizes the ‘unease at the prospect of
women’s false rape allegations’ and its influence on rape laws.
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influencing policy decisions, make the task of devising an optimal solution
difficult.

The topic of redefining rape has become one of the central issues regard-
ing sexual offenses due to the entry into force of the Council of Europe
Convention on Preventing and Combating Violence against Women and
Domestic Violence (Istanbul Convention) in 2014, important rulings of in-
ternational courts and tribunals referring to the criminalization and prose-
cution of rape,? and the pressure exerted by international bodies like the
United Nations Committee on the Elimination of Discrimination against
Women.? Although the definition of rape had been discussed for several
decades,* the beginning of the 21 century clearly brought important
changes. In addition to a growing consciousness about the significance of
this issue, its cultural background and its interdependence with women’s
position in society, the crucial aspect is a progressive trend around the
globe toward reshaping rape laws.’ The direction of this reform has often
been presented as a shift from a ‘coercion-based’ model toward a ‘consent-
based’ model of defining rape. The central idea is to replace definitions
of rape based on the use of violence or threats by a definition focusing
on lack of consent. Recent debates on how to define rape have shown,
however, that lawmakers are facing a complex problem. The challenges
multiply when the topic of consent is analyzed carefully. Should a ‘yes
means yes’ or ‘no means no’ model be adopted? How should consent be
externalized? When should it be expressed? Can consent be withdrawn?
What external factors make it impossible to give valid consent? These and
several other questions indicate that making changes is neither quick nor
simple.

2 See e.g., ECtHR, Z. v Bulgaria, App no. 5925717, Judgment of 28 May 2020; I.C.
v. Romania, App no. 36934/08, Judgment of 24 May 2016; M.G.C. v. Romania, App
no. 61495/11, Judgment of 15 March 2016; M.C. v. Bulgaria, App no. 39272/98,
Judgment of 4 December 2003. See also Alison Cole, ‘International Criminal Law
and Sexual Violence’ in: Claire McGlynn and Vanessa E. Munro (eds), Rethinking
Rape Law. International and Comparative Perspectives, 2010, 47-60.

3 See e.g., Right to be free from rape — overview of legislation and state of play in
Europe and international human rights standards, 2018 — https://www.amnesty.org
/en/documents/eur01/9452/2018/en/.

4 On the discussion of this topic in the U.S., see Stephen J. Schulhofer, ‘Reforming
the Law of Rape’ 35 Law & Ineq 335, 336 (2017).

5 According to an Amnesty International report, 13 legal systems within the EEA
base their definition of rape on lack of consent: Right to be free from rape —
overview of legislation and state of play in Europe and international human rights
standards, 2018 — https://www.amnesty.org/en/documents/eur01/9452/2018/en/.
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Defining Rape. In Quest of the Optimal Solution

In general, it can be said that the coercion vs. consent dichotomy
correctly describes the main axis of the dispute on how to define rape.
It would, however, be an oversimplification to say that the controversies
about defining rape can be reduced to a ‘coercion vs. consent’ dilemma.
Moreover, this formulation appears to indicate that we are facing an ei-
ther/or choice, which is not necessarily true.® It is therefore worth taking a
closer look at the process of devising an optimal legal definition of rape.

The analysis conducted in this chapter will focus primarily on national
reports provided by specialists from Australia, Austria, England and Wales,
Germany, Italy, Poland, Spain, Sweden, Switzerland and the USA in the
scope of the project managed by Professors Thomas Weigend and Elisa
Hoven, supported where necessary by other sources.

At first it should be noted that the call to redefine rape implies two
things: first, that the current legal definition of rape is for some reason
inadequate; second, that change is necessary to achieve desirable outcomes.
The initial question is, however, how the demand for redefinition should
be understood. The word ‘rape’ has a certain linguistic connotation. In
Polish, for example, ‘zgwatcenie’ or ‘gwatt’ is understood as forcing some-
one to engage in a sexual act.” Similar definitions can be found in other
languages.® In general it can be said that rape is traditionally perceived as
‘an act of sexual intercourse accomplished by a man with a woman not
his wife, by force and against her will’.? From a legal perspective, however,
the focus is not on the meaning of the term ‘rape’ in ordinary language,
even if its redefinition in ordinary language may also be on the agenda of
some social movements. But what is relevant here is the legal definition.
It deserves emphasis that there is no necessary relation between ordinary
language and the terminology applied in legal provisions. Lawmakers are
not obliged to employ ordinary language in statutes; it is thus not neces-
sary that the criminal offense of rape is formulated in the same way as in
ordinary language. The legal definitions of rape adopted in some countries

6 It is worth referring to Blackstone’s definition of rape which included both force
and lack of will of the victim: ‘[c]arnal knowledge of a woman forcibly and against
her will.’; quoted after Stephen J. Schulhofer, ‘Reforming the Law of Rape’, 35 Law
& Ineq 335, 336 (2017).

7 Jarostaw Warylewski, ‘Przestgpstwo zgwalcenia’ (art. 197 KK) in: Jarostaw Wary-
lewski (ed), System Prawa Karnego. T. 10. Przestgpstwa przeciwko dobrom indywi-
dualnym, 2010, 600.

8 See, e.g., https://dictionary.cambridge.org/dictionary/english/rape.

9 Lucy Reed Harris, ‘Towards a Consent Standard in the Law of Rape’ 43 Unzversity
of Chicago Law Review 613 (1976).
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confirm that observation. For example, in the Polish Criminal Code of
1997 the offense of rape is understood as the use of force or the threat of
its use in order to engage a person in sexual intercourse, or as deceiving
a person in order to induce him or her to engage in sexual intercourse.
The latter makes the legal understanding of rape broader than in ordinary
language, since it includes deceit.!® Legal doctrine does not, however,
regard that use of legal terms as wrong.

It should also be noted that the word ‘rape’ does not even appear in all
criminal codes or other relevant criminal statutes. Instead, expressions like
‘sexual assault’ (Crimes Act 1900 (NSW) Division 10), ‘sexual penetration’
and ‘sexual coercion’ (Criminal Code Act 1913 (WA), Chapter XXXI) are
used in Australia, ‘sexual violence’ (violenza sessuale) in Italy, or ‘sexual
assault’ (agresiones sexuales) and ‘sexual abuse’ (abusos sexuales) in Spain.!!
In such a situation, the obvious question is how a demand for the redefini-
tion of rape should be understood, since there is no such statutory term as
‘rape’.

In light of the above, it can be said that calls for change are in fact
not about a simple redefinition of rape. That is only a simplification
used in public discourse to promote a reform which is in fact far more
complex than a simple re-definition of one word. The crucial and much
broader question that should be asked is what kind of sexual behavior
is blameworthy and how it can effectively be criminalized. The problem
of whether rape should be redefined can of course be isolated and even
treated as central. Nonetheless, it is necessary to see the bigger picture
encompassing all types of offenses involving various kinds of sexual assault
and abuse. Only by taking such a perspective, one can see how the relevant
legal provisions, including those on rape, are interrelated and how they
should be modified. Therefore the calls for reform are in fact about a wider
redefinition of the approach toward the criminalization of sexual assault
and abuse.

A comparative analysis of coercion-based and consent-based criminal-
law provisions confirms that the discussion about rational criminalization

10 Jarostaw Warylewski, “Zgwalcenie — zagadnienia definicyjne’, in: Lidia Mazo-
wiecka (ed), Zgwaftcenie. Definicja, reakcja, wsparcie dla ofiar, 2016, 18.

11 In some legal systems, apart from a word for ‘rape’ other expressions are used.
This is the case in Germany, where the terms sexual assault (sexueller Ubergriff),
sexual coercion (sexuelle Notigung), and rape (Vergewaltigung) are applied, the
latter being an aggravated form of sexual coercion. Similarly, the Swiss Criminal
Code employs the terms sexual coercion (sexuelle Notigung) and rape (Vergewaltr-

gung).
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of sexual behavior cannot be limited only to the coercion vs. consent
dichotomy. This dichotomy is undoubtedly central in situations where
persons are able to express valid consent to other people’s actions. How-
ever, it must be noted that there also exist a wide range of sexual behaviors
commonly accepted as deserving criminal punishment where a victim can-
not express consent, or where they do so but their consent is not treated as
legally valid. In numerous legal systems,!? adhering to both coercion-based
and consent-based models, there exist separate provisions penalizing sexual
acts with persons who are unable to express valid consent because of their
age, mental deficiencies, relation of dependence, or other relevant external
factors. In all these instances, the perpetrator does not need to use violence
or threats to commit a criminal offense. This clearly indicates that the
lack of violence (or threat of its use) does not necessarily make a sexual
encounter legal. The same is true about factual consent given in sexual
relations. Neither the lack of coercion nor factual consent can exclusively
determine whether a sexual offense has been committed. It is also worth
emphasizing that the coercion vs. consent dichotomy refers to law in the
books. In Italy, for example, where the coercion-based model is still in
force, courts have exceeded the literal meaning of the word ‘violence’
and have interpreted it very broadly, focusing in fact more on dissent
than on the classically understood use of force!3. This proves that even
coercion-oriented models may in practice focus more on consent than one
would expect.

Going beyond the coercion vs. consent dichotomy allows us to iden-
tify a wider range of factors that need to be taken into account when
discussing the optimal scope of criminalization of blameworthy sexual
behavior, including rape, and to optimally shape the relevant criminal-law
provisions. Three such factors should be mentioned: the specific features
of the perpetrator and the victim, the relation between the perpetrator and
the victim, and the modus operandi of the perpetrator.

Among the specific features of perpetrators and victims of nonconsen-
sual sex, gender primarily comes to mind. The classical approach to crimi-
nalizing rape assumed that the perpetrator is a male and the victim is a
female. This initial gender-specific perception has been widely abandoned.
However, rare exceptions can still be found. The most prominent one
exists in English law, which has preserved the definition of rape based
on penile penetration (Section 1 of the Sexual Offences Act 2003). That

12 For details see the national reports in this volume.
13 See Gian Marco Caletti, ‘Italy’, in this volume.
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of course does not mean that female rapists cannot be prosecuted. But
the legal basis for their criminal liability is different. Depending on the
circumstances, the prohibited act can be qualified as causing a person to
engage in sexual activity without consent or as an assault by penetration
(Sections 2 and 4 of the Sexual Offences Act 2003).

Switzerland also presents an interesting case. The offense of rape regu-
lated in Article 190(1) of the Swiss Penal Code provides that the victim
can only be a female.'* However, as in English law that does not mean
that male victims of rape are not protected. In such a case, the perpetrator
can be found guilty of a different offense, namely sexual coercion (sexuelle
Notigung). Both examples prove that even the adoption of a questionable
definition of rape does not necessarily result in an inadequate scope of
criminalization. Behaviors lying outside the scope of the statutory defini-
tion of rape are simply covered by other provisions penalizing coerced sex.

The obvious question is whether that difference matters. From the per-
spective of holding a person criminally liable, the answer is probably no;
yet different labels may have different legal consequences, such as a differ-
ent assessment of the gravity of the crime and a different sentence. One
should also not ignore the message that such a variation in criminalization
sends to society. It has rightly been pointed out that using a gender-neutral
approach to defining sexual coercion ‘would be an indication that the gov-
ernment recognizes that women can be sexually aggressive and dominant,
that men are not always “up for” sex, and that both men and women have
an interest in their sexual integrity and autonomy not being violated. This
would not mean denying that rape has been and continues to be a tool
used systematically by men as a way to oppress women, nor would it mean
claiming that rape affects men and women in the same way. It could,
however, undermine some of the sexual gendered stereotypes that cloud
the way that sex between men and women is viewed and which can be
particularly harmful to women’.’S A gender-neutral way of defining rape
therefore seems to be a good solution'® even though the vast majority of
perpetrators are male and victims female.

Apart from abandoning gender as an element of the offense of rape
(sexual assault), marital status or race are also for obvious reasons no
longer regarded as relevant. However, some features of the victim remain

14 See Nora Scheidegger, ‘Switzerland’, in this volume.

15 Natasha McKeever, ‘Can a Woman Rape a Man and Why Does It Matter?, 13
Criminal Law and Philosophy 599, 616-617 (2019).

16 For various arguments in favor see Natasha McKeever, ‘Can a Woman Rape a
Man and Why Does It Matter?’, 13 Criminal Law and Philosophy 599 (2019).
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very important in drafting sexual offense provisions. The age and mental
state of the victim are two main bases for distinguishing specific types of
offenses involving nonconsensual sex. It is widely accepted that minors
and people with various mental deficiencies are incapable of making re-
sponsible decisions in the area of their sexuality and should be protected
even if they outwardly consent to sex. This is the case regardless of whether
the coercion-based or the consent-based model has been adopted.!”

The relation between a perpetrator and a victim is another widely
acknowledged element of statutory definitions of sexual offenses. It is
not disputed that the exploitation of various factual or legal situations of
dependence between a perpetrator and a victim (abuse of trust or profes-
sional relations, exploiting a person in a desperate situation, etc.) should
be punished even if the dependent person consented. Similarly to entering
into sexual relations with minors or persons with mental deficiencies, this
is not a matter of dispute, and coercion-oriented and consent-oriented
models adopt a similar approach.’® Of course, there exist differences in
how the law defines situations of dependence. Some legal systems are
more specific (e.g., England and Wales), whereas others (e.g., Poland) have
generally drafted provisions on that topic. But their laws nevertheless cover
a similar range of blameworthy behavior.

The distinction between coercion-based and consent-based definitions
of rape (sexual assault) is not very helpful for comparing how a perpetra-
tor’s sexual behavior affects the classification and labeling of sexual offens-
es. Regardless of the model adopted, criminal laws distinguish between
types of nonconsensual sexual penetration (vaginal, anal or oral) and other
sexual activity and also take into account the degree of any violence or
coercion used. Some countries treat all types of sexual penetration equally
(e.g., England and Wales, Poland, Sweden); others differentiate among
types of penetration (e.g., Switzerland)!”. Some draw a distinction between
acts involving and not involving penetration (e.g., Poland, England and
Wales); others do not (e.g., Sweden).?? The classification of criminal of-
fenses does not, however, necessarily result in different treatment of perpe-
trators in practice. The Swiss example is illustrative in this respect. The
offense of rape in the Swiss Criminal Code covers only coerced vaginal
sex. In cases of coerced oral or anal sex, the perpetrator may be held crimi-

17 See national reports in this volume.
18 See national reports in this volume.
19 For details see national reports in this volume.
20 For details see national reports in this volume.
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nally liable for indecent assault (Article 189). However, the Swiss Supreme
Federal Court has held that although legal qualifications are different,
penalties for indecent assault should not be disproportionate to penalties
imposed for rape in comparable situations.?!

A commonly used gradation of sexual offenses is based on the use of vi-
olence. This can be seen both in countries that adopted the coercion-based
model (e.g., Spain, Poland) and the consent-based model (e.g., Austria,
Germany, Sweden).?? Clearly, the move toward emphasizing the role of
consent does not mean that the element of violence as an important factor
in grading sexual offenses should be eliminated.

The differences in the structure of sexual offenses performed without
valid consent are also visible at a more general level. In Italy, recent
reforms resulted in the creation of a single type of offense (Article 609-bis
Codice penale) instead of the previous distinction between rape and vio-
lent libidinal acts.* A similar unification is also being discussed in Spain
in the context of a 2021 draft law amending sexual offenses. However,
other countries that abandoned the coercion-based model in favor of the
consent-based model have not adopted a unified approach (e.g., Sweden).
In Germany and Austria, a new offense based on non-consent was simply
added to the existing scheme focused on coercion.

All the above observations are important because they indicate that
the regulation of sexual offenses in countries adopting coercion-based and
consent-based models have much in common. Regardless of the models
in place in various jurisdictions, there are parts of the criminalization
puzzle which are uncontested. These are the use of violence (or threat of
its use) and various situations where the victim cannot give valid consent
(because of age, mental deficiencies, relation of dependence, or other rele-
vant external factors). What differs is the approach to the criminalization
of sexual abuse in cases where valid consent can be given. This is where the
coercion vs. consent dichotomy becomes crucial. However, it is important
to note that even in this area there are noticeable differences. Opting
for a coercion-based or a consent-based model does not mean adopting
the same shape and structure of sexual offenses. Similarly, criminalization
of the same offensive sexual behaviors does not mean the application of
uniform labeling. The latter is clearly visible even in legal systems which
decided to amend the law to emphasize the role of consent. In Germany,

21 See Nora Scheidegger, ‘Switzerland’, in this volume.
22 For details see national reports in this volume.
23 See Gian Marco Caletti, ‘Italy’, in this volume.
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although the sexual offenses were reformulated, the distinction according
to seriousness was preserved (rape — Vergewaltigung, sexual assault — sexuel-
ler Ubergriff, sexual coercion — sexuelle Notigung). A similar gradation of
sexual offenses can be seen in Austrian law after the reform of 2015.
Likewise, Sweden, which opted for a consent-based model, differentiates
between rape, gross rape, and sexual assault. In countries preserving a
coercion-based model, similar distinctions apply (e.g., Spain, Switzerland).

As seen above, there is no uniform legal construction that has been
adopted in the analyzed jurisdictions. The difference lies in how the
violence factor operates. In Sweden rape defined as the performance of
sexual penetration, or some other sexual act that in view of the seriousness
of the violation is comparable to sexual penetration, with a person who
is not participating voluntarily becomes a qualified type of rape when
accompanied by violence, namely gross rape (Chapter 6, Section 1 Swedish
Criminal Code?*). In Austria, acts of nonconsensual sexual penetration
with and without violence constitute separate types of offenses (Article 201
and 205a respectively). The legislature supplemented the existing scheme
of violent sexual offenses by a separate provision criminalizing sex without
consent, placed at the end of this group of sexual offenses. A similar
structure was adopted in England and Wales (Sexual Offences Act 2003,
part 1, Sections 1-4). In Sweden and Germany, the statutory regulation
is different. It starts with the offense of nonconsensual sex, and factors
like violence are added as aggravating circumstances. In general it can
be said that lawmakers can choose between having one type of offense
criminalizing sexual acts without consent (rape or a differently labeled
equivalent) with various aggravating (or mitigating) factors, and having
more than one type. The latter option does not exclude adding aggravating
or mitigating factors where necessary. A separate distinction in gravity
between nonconsensual sexual penetration and other sexual activities is
commonly applied, regardless of whether a legal system adheres to the
coercion-based or the consent-based model.

The crucial question is whether the structure of sexual offenses matters,
especially in practice. The answer is: it definitely does, as a matter of fair la-
belling. The distinctions mentioned above are a consequence of the belief
that sexual transgressions differ and that this difference has to be acknowl-
edged when drafting relevant criminal provisions. It has been observed
correctly that fair labelling refers not only to naming wrongdoing but also

24 https://www.government.se/government-policy/judicial-system/the-swedish-crimi
nal-code/.

19



https://www.government.se/government-policy/judicial-system/the-swedish-criminal-code
https://www.government.se/government-policy/judicial-system/the-swedish-criminal-code
https://doi.org/10.5771/9783748930242-11
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/
https://www.government.se/government-policy/judicial-system/the-swedish-criminal-code
https://www.government.se/government-policy/judicial-system/the-swedish-criminal-code

Woyciech Jasirisk:

to ‘the way in which the range of behavior that is deemed to be “criminal”
is divided into individual offenses’.> However, the effort to determine
adequate labels for various kinds of wrongdoing is not just a quest for a
perfectly structured and coherent theoretical construct. More importantly,
fair labelling is about sending a message to the perpetrator, the victim, and
society as well as to the criminal justice system and authorities or agencies
outside the criminal justice system.?¢ The information that a person has
been convicted of a crime is undoubtedly relevant for his or her everyday
interactions in society. For various reasons (e.g., privacy issues, passage of
time), this information clearly cannot be provided in detail to everyone
who has a legitimate claim to it. There is therefore a need for short, infor-
mative and, above all, adequate labels. This need is particularly pressing in
the case of sexual offenses, which imply serious social stigma. Putting all
types of sexual abuse and assault in the same pot therefore is not a good
solution. The result might be either that the wrong of the perpetrator’s
act will be underestimated or that the person will be stigmatized and face
social consequences disproportionate to the offense committed. The latter
especially needs to be avoided, since there are numerous examples of how
unfair labelling may cause unnecessary damage to people’s lives. Correct
labelling for sexual offenses is particularly important, because the person
will be labelled as a sex offender and might be placed in an official register,
sometimes accessible to the wider public.?

The introduction of one or several types of sexual offenses is also inher-
ently related to establishing statutory ranges of penalties and shaping the
discretionary power of judges in sentencing. Although this issue may seem
technical, it is nonetheless very important because it structures the way of
thinking about the imposition of penalties. Not only sexual coercion of-
fenses are relevant here. There is also an important interdependence be-
tween provisions regarding situations where the victim cannot express
valid consent because of age, mental deficiencies, external factors, etc. and

25 James Chalmers and Fiona Leverick, ‘Fair labelling in criminal law’, 71 Modern
Law Review 217, 222 (2008).

26 For details see James Chalmers and Fiona Leverick, ‘Fair labelling in criminal
law’, 71 Modern Law Review 217 (2008).

27 An illustrative example of flawed attribution of sex offender stigma can be given
in the context of the Polish law of 2016 on the Sex Offenders Register. It provides
that personal data of a minor who committed an offense of grooming can be
placed in the Register even if the victim is of similar age. The same refers to
sending a person of similar age pornographic content. Paradoxically, however,
a conviction for sexual intercourse by a minor with another minor (which is a
criminal offense in Poland) is not placed in the Register.
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provisions referring to victims who can express consent. The whole picture
has to be taken into account. The crucial question is what the basic point
of reference is for determining statutory penalties and how they are im-
posed in practice. Depending on the adopted model and structure of sexu-
al offenses, rape can be perceived as a point of reference. On the other
hand, focusing on consent may result in sex without consent being treated
as the point of departure. This can very well make a difference in practice.
Adopting a coercion-based model may mean that sexual offenses commit-
ted without the use of force or threats are perceived as minor and by conse-
quence are punished leniently. The Polish regulation of sexual offenses can
be given as an example. While rape is punished with imprisonment be-
tween two and twelve years, forced sexual intercourse resulting from the
abuse of a relationship of dependency or abuse of a critical position of an-
other person is punishable by imprisonment for only up to three years. If
the perpetrator takes advantage of the vulnerability of another person or
her inability to recognize the meaning of the act or to control her conduct,
resulting from her mental deficiency or mental illness, the penalty is im-
prisonment between six months and eight years. Moreover, it is symp-
tomatic that while the statutory penalty for rape regulated in Art. 197 §§ 1-
2 Polish Criminal Code was raised significantly in 2005, penalties for of-
fenses where the perpetrator abuses his dominant position over the victim
remained the same.

Even in countries that adopted the consent-based model, noticeable
differences remain between statutory penalties for rape and for sex without
consent but not accompanied by violence. In Austria the statutory penalty
for rape is between two and ten years imprisonment, for sexual coercion
between six months and five years imprisonment, while for nonconsensual
sex the maximum penalty is two years imprisonment. The disparities in
statutory penalties are less pronounced in Germany. Nonconsensual sex
is punished by imprisonment between six months and five years, rape by
imprisonment between two and fifteen years. In Sweden, the penalty for
rape ranges from two to six years and for gross rape from five to ten years
imprisonment. In Swedish and German law, the difference in statutory
penalties between rape on the one hand and forced sex where the victim
is dependent on the perpetrator (but without the use of violence) on the
other hand is considerably smaller than in the Polish Criminal Code.

Several general conclusions can be drawn from the comparative analysis
of rape laws and their evolution. First, the distinction between coercion-
based and consent-based models of defining rape definitely is useful, be-
cause it focuses on what is a crucial point of reference in thinking about
sexual behavior that needs to be criminalized. The promoters of the reform
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of rape laws correctly point out that the legislature’s focus on how the
perpetrator acts (use of violence, threats, deceit, etc.) and how the victim
reacts potentially neglects situations where the victim is unable for various
reasons (e.g., because of fear) to express her lack of consent and oppose the
perpetrator. Legal systems that use coercion-based definitions of rape thus
do not offer effective protection in all cases where sex takes place without
valid consent. The example of Italian law demonstrates that an extensive
interpretation of the term ‘violence’ can be a cure of this problem, but case
law does not guarantee as effective criminalization of sex without valid
consent as clear statutory provisions. Statutory provisions criminalizing
blameworthy sexual behavior should therefore be consent-oriented rather
than based on modalities of a perpetrator’s actions.

Such an approach at least theoretically offers better protection for sexual
autonomy, which is perceived as an important value that should be guar-
anteed by criminal provisions. If the emphasis is on sexual autonomy, it
seems obvious that consent is crucial. Exercising the right to self-determi-
nation in the sexual sphere is precisely about consenting or not consenting
to a person’s sexual conduct. One should be aware, however, of the limits
of a consent-based approach. Persons may agree to sex not because this
is what they want, but because they are in an unfavorable situation in
relation to other persons.?® This does not mean, however, that consent
should be eliminated as a key concept. But its definition should be sensi-
tive to cases where consent may be given due to an unequal or abusive
relationship.

Second, provisions referring to sexual offenses should not only deal
with coercion and consent. It also matters how other important elements
of crime are defined. The common approach today is to criminalize co-
erced sex in a gender-neutral way (referring both to the perpetrator and
the victim). This definitely is the optimal solution, even if legal systems
not following this pattern do not leave male victims or female perpetrators
outside of the reach of criminal law. Obviously, factors such as the marital
status or the race of the persons involved are irrelevant for sexual coercion
offenses. However, the age and mental capacity of the victim are factors
that are very important for the proper criminalization of sexual behavior.
They commonly serve as a basis for separate provisions dealing with situa-
tions where valid consent cannot be given. This also applies to relations of
dependence between the perpetrator and the victim.

28 See, e.g., Catharine A. MacKinnon, ‘Rape Redefined’, 10 Harvard Law & Policy
Review 431 (2016).
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Third, accepting the central role of consent does not mean that the vio-
lence component is to be abandoned. Some rational distinctions between
various types of sexual assault and abuse should be retained in order to
preserve the principle of fair labeling. There is a remarkable difference
between sex without consent and the same act accompanied by cruelty
or debasement. Therefore, the use of force or threats should be included
in the structure of sexual offenses. The open question is how this can be
done. Taking into account the differences between domestic legal orders,
there are several options, e.g., creating separate offense types or naming the
use of force or threats as an aggravating factor. Neither of these possible
solutions seems to be i abstracto optimal. Much depends on how sexual
offenses are regulated in their totality, how the national provisions have
evolved, and how they are applied in practice. Only a careful analysis of
the specific legal system may indicate what is the best option. However,
changing existing laws based on the coercion model cannot consist in
simply adding an additional provision covering sex without consent. This
may result in creating the perception that “mere” sex without consent is a
minor crime, especially when there is a significant disparity between statu-
tory penalties. Instead, a comprehensive reevaluation of existing provisions
should be undertaken in order to properly shape the law and its perception
by law enforcement agencies and society at large. In this context, the right
approach is to define rape in its traditional definition as a particularly
grave violation of a person’s sexual autonomy rather than as an ‘anchor’
for determining the gravity of other types of sexual assault and abuse
(especially those without violence).

Fourth, one must keep in mind that defining sexual offenses is inher-
ently related to the choice of sanctions. Although there can be no doubt
that all sexual offenses should be penalized proportionally, this may prove
difficult especially if traditional (violent) rape is used as the main point
of reference in setting statutory penalties. This may lead to the result that
various forms of sexual abuse committed without violence will not be
punished adequately.

Summing up, the emphasis on consent in sexual offenses signifies a shift
from a perpetrator-based (focused on his behavior, especially involving
violence) to a victim-oriented (focused on her attitude toward the sexual
behavior of another person) way of perceiving reality. This change im-
plies a major reexamination of the meaning of various elements of sexual
crimes. However, as mentioned earlier, reform should not make consent
the only relevant point of reference nor should it abandon violence as
an important factor in distinguishing among sexual offenses. Reformer
should rather strive to re-evaluate the meaning of these concepts. Consent
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should be perceived as a main point of reference in addressing sexual
offenses. It would be inapposite to treat “traditional” rape as the base type
of sexual offense and as a consequence to regard other types of offenses
involving nonconsensual sex as much less blameworthy. The perspective
should rather be the reverse, where the use of violence is either an aggra-
vating factor or a factor constituting an aggravated type of offense. Placing
consent at the center of sexual offenses necessarily raises difficult questions
as to its definition. This topic will be developed in other contributions
to this volume. There can be no doubt, however, that the move toward
consent-based models is inevitable if the declarations about the need to
effectively protect sexual autonomy are to be treated seriously. Therefore,
challenges involved in defining consent, even if serious, cannot provide an
excuse for abandoning this direction of criminal law reform.
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