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1. INTRODUCTION 
 
The editors of this volume raise the question of whether the human right to 
the highest attainable standard of physical and mental health (the right to 
health) set out in Article 12 of the International Covenant on Economic, 
Social and Cultural Rights (ICESCR or Covenant) remains an empty prom-
ise for a large majority of the world’s population. A 2015 joint World 
Health Organization (WHO) and World Bank Group report measuring the 
world population’s access to essential health services in 2013 concluded 
that »at least 400 million people do not have access to one or more essential 
health service and 6% of people in low- and middle-income countries are 
tipped into or pushed further into extreme poverty because of health spend-
ing.«2 This indicates that for these people, even the so-called minimum core 
right to health – a right to access essential health goods and services – in-
deed remains an empty promise. Many old and new, national and universal 
threats to the human right to health remain to be addressed through legal 
and other measures. 

                                                             
1  Parts of this chapter build on and develop the author’s previous work: Müller 

(2013), chapter 4 and Müller (2016a). 
2  WHO/World Bank Group (2015). 
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In this chapter, I would however like to present progress that has been 
made in conceptualising health as a human right, the implementation of 
which is increasingly monitored by domestic and international courts and 
quasi-judicial bodies. I would like to argue that international and national 
human rights law scholarship and practice has contributed greatly to clari-
fying the content of the right to health, as well as states’ dynamic obliga-
tions flowing from this right. In doing so, important steps have been taken 
to ensure that international and domestic law can effectively protect the 
fundamental human interest underlying the core right to health – the inter-
est to access at least essential health goods and services that enable human 
beings to lead a »good« life. The analysis focuses in particular on the con-
tribution of the minimum core approach to the right to health that has been 
introduced by the UN Committee on Economic, Social and Cultural Rights’ 
(CESCR) General Comment No. 14 on the Right to Health in 2000. It as-
sesses how far human rights law scholarship and practice have come in de-
veloping the minimum core approach so that it can achieve its designated 
purpose. It also discusses the next steps that should be taken towards this 
aim in light of the continuing challenges to securing everyone’s fundamen-
tal interest to have access to essential health goods and services through the 
effective implementation of the core right to health.  

To achieve this, part 2 sets out the purpose and potential of the mini-
mum core approach to the right to health and human rights in general. Part 
3 examines some of the open questions about the minimum core approach 
originating from the CESCR’s unclear and sometimes contradictory state-
ments about this approach; and briefly summarises the critique of the core 
approach in existing human rights (legal) literature. Part 4 then shows that 
some of the open questions have been answered and criticism voiced has 
been addressed through the collective practice of (democratic) states inter-
preting and applying the right to health. The Committee could consolidate 
this practice further in an (updated) statement about the universal minimum 
core content of the right to health. This process has inter alia been facilitat-
ed by the clarification of procedural obligations under the ICESCR. In addi-
tion, political philosophers have helped to justify the international-
ly-defined minimum core content of the right to health, and the absolute 
character of this and other core human rights. Part 5 turns to discuss wheth-
er the minimum core approach can help to meet one of the main challenges 
that we are facing with the realization of the minimum core right to health, 
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in particular in low-income countries: the fact that some states of jurisdic-
tion are unable to secure even the minimum core right to health of their 
population because the threats to the interests protected by this right origi-
nate from outside their jurisdiction and/or because they do not have suffi-
cient resources and capacities to realize minimum core rights. To address 
this, I tentatively examine how the minimum core approach could potential-
ly help with the further specification and allocation of states’ and interna-
tional organisations’ territorial or extra-territorial duties and responsibilities 
to cooperate and assist under the ICESCR, as well as with a better coordi-
nation of the implementation of these duties and responsibilities. The con-
cluding remarks (part 6) summarise the main findings.  

The method followed is that of legal interpretation of Articles 2(1) and 
12 ICESCR in light of subsequent state practice (including domestic court 
decisions) and the interpretation offered by the CESCR and other UN treaty 
bodies and organizations, as well as regional human rights courts and bod-
ies. Occasionally, the analysis will rely on arguments of political philoso-
phers to tentatively justify the understanding of the minimum core approach 
to the right to health advocated here. 

 
 

2. THE PURPOSE OF THE MINIMUM CORE  
APPROACH TO THE RIGHT TO HEALTH 
IDENTIFIED BY THE CESCR 

 
At the start, the purpose of the minimum core approach to the right to 
health shall be recalled. What were the main reasons for the CESCR to 
adopt this approach to help interpreting the right to health in particular and 
economic, social and cultural rights (ESC rights) more generally? To an-
swer this question, we have to look at the Committee’s General Comment 
No. 3 of 1991. The Committee pronounced that the notion of »progressive 
realization« in accordance with »maximum available resources« set out in 
Article 2(1) ICESCR:   

 
»should not be misinterpreted as depriving the obligation of all meaningful content. 
[…] the phrase must be read in the light of the overall objective, indeed the raison 
d’être, of the Covenant which is to establish clear obligations for States parties in re-
spect of the full realization of the rights in question.«  
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It went on to observe that:  
 

»minimum core obligations to ensure the satisfaction of, at the very least, minimum 
essential levels of each of the rights is incumbent upon every State party. Thus, for 
example, a State party in which any significant number of individuals is deprived of 
essential foodstuffs, of essential primary health care, of basic shelter or housing, or 
of the most basic form of education is, prima facie, failing to discharge its obliga-
tions under the Covenant. If the Covenant were to be read in such a way as not to es-
tablish such a minimum core obligation, it would be largely deprived of its raison 
d’être.«3  
 
This, together with the CESCR’s pronouncements in its General Comment 
No. 14 4 that will be discussed in more detail below, indicates that the 
Committee’s main reason for adopting the minimum core approach was to 
give the notion of »progressive realization« a clearer direction.5 It did so by 
defining a minimum quantitative and qualitative threshold of enjoyment of 
the right to health that should be guaranteed to everyone in all circumstanc-
es as a matter of top priority,6 and by defining relatively detailed corre-
sponding (negative and positive) core obligations. It can strongly be as-
sumed that the Committee wished to counter the constantly repeated tradi-
tional arguments of some states and influential academic writers7 that the 
right to health and other ESC rights are not individual rights (despite the 
fact that they are recognised as such in the ICESCR, in other international 
and regional human rights treaties, as well as in domestic human rights law) 
but only general guidelines to lead domestic policies. Consequently, these 
states and academics argued that ESC rights do not give rise to concrete 
and legally binding obligations, primarily due to the notion of »progressive 

                                                             
3  E/1991/23, 14 December 1990, paras. 9 and 10. 
4  E/C.12/2000/4, 11 August 2000, paras. 43–44. 
5  See the reference to the raison d’être of the ICESCR in the quotes. See also: van 

Bueren (1999) 57; Wesson (2004), 299–300.  
6  See E/1991/23, 14 December 1990, para. 10; E/C.12/2002/11, 20 January 2003, 

para. 6; E/C.12/GC/19, 4 February 2008, para. 60; E/C.12/2000/4, 11 August 
2000, para. 47; E/C.12/1999/5, 12 May 1999, para. 17. 

7  For an overview of relevant literature, a summary and critical discussion of the 
main arguments, see De Schutter (2010), 740–751. 
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realization« in accordance with »maximum available resources«. 8 These 
arguments have for very long undermined the effective protection of the 
right to health (and sometimes still do so9).  

Further reasons for the CESCR’s adoption of the minimum core ap-
proach can be inferred from other statements of the Committee. First, the 
minimum core approach promises to direct resources to where they are 
most needed, i.e. towards the implementation of ESC rights at a minimum 
level, benefitting those who have nothing or very little10 – in the words of 
the Committee to the realization of ESC rights of »marginalized and disad-
vantaged groups and individuals«.11 Second, the Committee has used the 
minimum core approach to comment on states’ individual and collective (as 
members of international organisations) activities outside their own borders 
that can pose threats to the fundamental interests protected by minimum 
core rights, and that allegedly violate (negative) responsibilities to respect 
at least minimum core human rights outside their own territories. It has 
done so for example in the context of global trade and development poli-
cies12 as well as security regimes.13 At the same time, in its Statement on 
Poverty and the ICESCR, the CESCR observed that minimum »core obli-
gations [rather: rights] give rise to […] international responsibilities for de-
veloped States«14 to provide »›international assistance and cooperation, es-
pecially economic and technical‹ to enable developing countries to fulfil 

                                                             
8  E/1991/23, 14 December 1990, para. 9. 
9  E.g. E/C.12/GBR/CO/5, 12 June 2009, para. 13; and the strong reluctance of the 

US to ratify the ICESCR or back UN resolutions referring to ESC rights as hu-
man rights. 

10  E.g. Scott/Macklem (1992), 77; Bilchitz (2007), 189; Liebenberg (2002), 174. 
11  E/C.12/GC/19, 4 February 2008, para. 59(e); E/C.12/2002/11, 20 January 2003, 

paras. 37(b) and (f); E/C.12/2000/4, 11 August 2000, paras. 43(a) and (f); 
E/C.12/1999/5, 12 May 1999, para. 28. 

12  E.g. E/C.12/GC/19, 4 February 2008, para. 61; E/C.12/GC/18, 6 February 2006, 
para. 30; E/C.12/2002/11, 20 January 2003, para. 38; E/C.12/2000/4, 11 August 
2000, para. 45; E/C.12/2001/10, 10 May 2001, paras. 16–17. 

13  E.g. E/C.12/1997/8, 12 December 1997, para. 7; E/C.12/2002/11, 20 January 
2003, para. 32; E/C.12/1999/5, 12 May 1999, para. 37. 

14  E/C.12/2001/10, 10 May 2001, para. 16. 
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their core obligations.«15 In other words, core rights also seem to trigger 
states’ (positive) responsibilities beyond their own territories to a particular 
degree. Thus, the minimum core approach promises to help delineating (na-
tional) obligations and (international) responsibilities for the implementa-
tion of the core right to health and other core human rights. This is based on 
the recognition that often the realization of even these core rights remains 
difficult in countries lacking relevant capacities and resources without in-
ternational assistance. This issue will be explored further in part 5. 

However, the usefulness of the minimum core approach has been ques-
tioned by some legal analysists16 and domestic courts,17 and the CESCR did 
not articulate and justify its understanding of the minimum core approach 
very clearly. The discussion now turns to some of the conceptual questions 
that have been raised about and criticism voiced of the minimum core ap-
proach.  

 
 

3. OPEN QUESTIONS ABOUT AND CRITIQUE 
OF MINIMUM CORE APPROACH TO THE  
RIGHT TO HEALTH 

 
The main open questions about the minimum core approach are about the 
actual feasibility of determining a realistic minimum core content of the 
right to health, and at what level this content should be defined – the na-
tional or the international. These issues are related to the question of 
whether minimum core rights are absolute or relative, i.e. whether they are 
subject to progressive realization in accordance with maximum resources 
available to a particular state, or whether it is assumed that they are per se 
affordable for all countries and therefore not conditional on progressive re-

                                                             
15  E/C.12/2001/10, 10 May 2001, para. 16. 
16  E.g. Lehmann (2006); Kende (2003/2004); Porter (2005), 48–55. Note that this 

contribution cannot discuss political philosophy literature on socio-economic 
rights in detail.   

17  First and foremost by the South African Constitutional Court; see e.g. Minister 
of Health v. Treatment Action Campaign (TAC), Judgement of 5 July 2002.  
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alization. It is also unclear whether limitations to or retrogressive measures 
touching upon the minimum core right to health are permitted.18 

 
3.1 Questions Left Open by the CESCR 
 
The Committee’s position on these questions remains unclear. For example, 
in one statement the CESCR has held that »any assessment as to whether a 
state has discharged its minimum core obligations must take into account 
the resource constraints applying within a country concerned«.19 This is on-
ly explicable if one assumes that states only violate the minimum core right 
to health when they fail to take measures which could be expected given 
their available resources, and that therefore the minimum core content of 
the right to health and corresponding obligations are relative, are deter-
mined at the domestic level and are subject to progressive realization. Addi-
tionally, the Committee hardly ever finds violations of minimum core rights 
in its concluding observations, even in states where people starve and lack 
the most basic form of health care; nor does it rigorously ask states to prove 
that they did all they could, as a matter of priority, to remedy the situa-
tion. 20 This seems to indicate that minimum core obligations are state-
specific and their scope contingent upon available resources. 

Conversely, other statements of the Committee suggest that it under-
stands the minimum core right to health as an absolute internationally-
defined bottom-line, below which no individual should find him/herself, 
and which must be implemented regardless of a state party’s level of eco-
nomic development. For instance, in its General Comment No. 14 on the 
Right to Health, it held that »a state party cannot, under any circumstances 
whatsoever, justify its non-compliance with the core obligations [...]« [em-

                                                             
18  This question will not be discussed here in detail, but see Müller (2009). 
19  E/1991/23, 14 December 1990, para. 10. 
20  E.g. E/C.12/1/Add.48, 1 September 2000, para. 25; similarly, E/C.12/1/Add.95, 

12 December 2003. Notable exceptions are E/C.12/COD/CO/4, 20 November 
2009, para. 16, where the Committee refers to ›serious breaches‹ of Article 2(1) 
ICESCR; and E/C.12/LKA/CO/2-4, 9 December 2010, para. 28. 
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phasis added, A.M.]21 flowing from the minimum core content of the right 
to health that it had defined in the same General Comment.  

 
3.2 The Academic Debate of the Core Approach 
 
Human rights law scholarship has engaged with these questions and 
brought forward arguments for either defining relative state-specific mini-
mum cores that are subject to progressive realization; or absolute interna-
tional minimum cores the implementation of which is presumed to be per 
se affordable for all states, even low-income countries. 

The main arguments of those supporting a nationally-defined minimum 
core right to health are first that it is unrealistic to require all states to im-
plement the same minimum core, given the vast differences in levels of de-
velopment around the world.22 Low-income countries may not command 
sufficient resources to satisfy minimum essential levels of the right to 
health as defined in the CESCR general comments for everyone under their 
jurisdiction.23 This argument gains force with a glance at the Committee’s 
rather broad definition of the minimum core content of the right to health 
that comprises the provision of primary healthcare services, minimum es-
sential foodstuffs, safe drinking water, adequate sanitation, essential drugs 
(as defined by the WHO), reproductive, maternal and child healthcare, im-
munisation against major infectious diseases and basic health education.24 
For high-income countries on the other hand, a universally-defined mini-

                                                             
21  E/C.12/2000/4, 11 August 2000, para. 47. The Committee seems to express this 

absolute understanding of minimum core rights also in: E/C.12/1999/5, 12 May 
1999, para. 6; E/C.12/2002/11, 20 January 2003, paras. 40, 42 and 44(c); 
E/C.12/GC/19, 4 February 2008, para. 65. 

22  Craven (1995), 141; and Scott/Alston (2000), 250. 
23  The South African Constitutional Court has rejected the minimum core ap-

proach on that basis. It found that it would be impossible for the state to provide 
core services immediately, e.g. in Minister of Health v. Treatment Action Cam-
paign (TAC), Judgement of 5 July 2002, paras. 34–37; see also Kende 
(2003/2004), 622; Chapman/Russell (2002), 10, who also recognise this danger. 

24  E/C.12/2000/4, 11 August 2000, paras. 43–44. 
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mum core right to health may become a reason for inertia, as these coun-
tries could in fact implement more far-reaching obligations.25   

Second, a state-specific minimum core right to health is required be-
cause an internationally-defined minimum core would inevitably be ab-
stract, inflexible and a-contextual, dividing right to health theory from the 
real-life experience of individuals whose right to health remains unimple-
mented. This may result in the exclusion of some individuals from the pro-
tection of the right to health whose contextual experiences did not reflect an 
international standard.26 

Third, more support for the definition of a country-specific minimum 
core right comes from doubts over whether it is at all possible to determine 
a truly universal minimum core right to health, given that no convincing 
criteria have been developed that might distinguish elements of the right 
belonging to the minimum core from those belonging to the non-core, and 
that would justify a prioritisation of the former. Young, for example, re-
viewed the shared values or needs that have been suggested as a basis for 
the minimum cores of socio-economic rights (including the right to health), 
and concluded that there »are no axioms that can deliver an uncontested 
minimum core«.27  

Referring to various attempts to determine an essential minimum core 
through normative argument, she concludes that »the minimum core will 
look different to an advocate of human flourishing in comparison with an 

                                                             
25  Noted e.g. by van Bueren (1999), 59; Chapman/Russel (2002), 9; Ssenyonjo 

(2009), 66–67; Craven (1995), 144, who voiced the concern that when the 
CESCR focuses too much on minimum core obligations, it will necessarily di-
rect its attention to developing countries, which might open it to criticism. 

26  Porter (2005), 52. While Porter points to this danger in particular in the context 
of focusing adjudication of ESC rights on a universally-defined minimum core, 
it might be equally relevant for the development and adoption of other measures 
that aim at the implementation of minimum core obligations; see also Lehmann 
(2006), 188–189; this difficulty is also recognised by Liebenberg (2006), 31; 
Pieterse (2006), 491. 

27  Young (2008), 138. She reviews different needs-based (life, survival and basic 
needs) and value-based (dignity, equality and freedom) approaches that aim to 
determine the content of a universal minimum core. See also Kende 
(2003/2004), 624; Lehmann (2006), 191.
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advocate of basic survival, just as the core will look different in various in-
stantiations of both survival and dignity«.28 

Other scholars argue that defining a minimum core of the right to health 
(and human rights in general) would only make sense if it were defined as 
an universal, absolute standard that has to be implemented in all states, in-
dependent of their level of development.29 First, they hold that only an in-
ternational standard can fulfil the promise to bring a degree of determinacy 
in the notion of progressive realization.30 There would be no difference be-
tween an obligation to define a minimum core nationally and the general 
obligation under Article 2(1) ICESCR to progressively realize ESC rights, 
as the scope of both would be dependent on available resources, and both 
would give states an excuse to postpone the implementation of ESC rights 
indefinitely.  

Second, most elements of minimum core contents of socio-economic 
rights defined by the CESCR in its general comments can be linked to sur-
vival interests of individuals that exist regardless of the availability of re-
sources,31 fulfilment of which is an essential precondition for human exist-
ence and development.32 This holds true also for the alleged minimum core 
content of the right to health – a right to access essential health goods and 
services. The implementation of minimum core rights should be part of 

                                                             
28  Young (2008); even Bilchitz (2007), 224, a strong advocate of a universal min-

imum core approach based on essential human interests (above all the interest  
to survive), submits that the survival interest is not suitable as a basis for deter-
mining a universal minimum core of the right to health. 

29  E.g. Bueren (2002), 184; Coomans (2002), 167; Bilchitz (2007), chapter 6; 
Arambulo (1999), 130–135; Scott/Alston (2000), 250; Scott/Macklem (1992), 
77; Ssenyonjo (2009), 66; Toebes (1999), 224; the Limburg Principles on the 
Implementation of the ICESCR, June 1986, para. 25. 

30  Among others, van Bueren (2002), 184–185; Wesson (2004), 299. 
31  E.g. Bilchitz (2007), 222. 
32  This has been pointed out in a decision of the Swiss Federal Court, V v. Ein-

wohnergemeinde X und Regierungsrat des Kantons Bern, BGE/ATF 121 I 367, 
27 October 1995, Erwägung 2, para. (b): »Satisfying elementary human needs, 
such as food, clothing and shelter is a precondition for human existence and de-
velopment« [author’s translation]; see also Liebenberg (2005), 22; Bilchitz 
(2007), 187. 
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fundamental governmental functions in all countries,33 and states – even 
poor states – »have to begin somewhere«.34 It is thus justified to assume 
that the implementation of universal minimum core rights is affordable 
even for low-income countries, if necessary through international coopera-
tion and assistance.35 Related to the last observation, advocates of an inter-
nationally-defined minimum core content of the right to health and other 
ESC rights thirdly note that only an internationally-defined minimum core 
right to health holds promise for delineating national obligations and inter-
national responsibilities under the right to health, and for coordinating their 
implementation.   

The summarised scholarly debate about these different understandings 
of the minimum core approach to the right to health has reached an im-
passe, and the CESCR’s more recent statements have not contributed to a 
clarification of the Committee’s understanding of the approach.36 To move 
forward in the process of developing the core approach further so that it can 
fulfil its purpose mentioned in part 2, the following section suggests to 
change perspective, utilising insights from the fast-growing field of com-
parative international human rights law:37 to focus on (democratic) states’ 
practice (unilateral and multilateral practice, the latter as members of inter-
national organisations) on the right to health to determine whether an inter-
national consensus can be established on the minimum core right to health, 
its (abstract) content and the (abstract) obligations flowing from it.38 This 
perspective recognises that international human rights law is best under-
stood together with domestic human rights law qua »transnational constitu-

                                                             
33  Noted by Chapman/Russell (2002), 11–12; see also Paschim Banga Khet Ma-

joor Samity v. State of West Bengal, Supreme Court of India, para. 16, reflecting 
the opinion that what is constitutionally necessary (in this case, the provision of 
emergency health services to the Indian population) has to be done, regardless of 
limited resources. 

34  As pointed out by COHRE (2003), 119; similarly, Wesson (2004), 299. 
35  See e.g. Ssenyonjo (2009), 68. 
36  E.g. E/C.12/2016/1, 24 June 2016. 
37  See e.g. Roberts et al. (2015) and other contributions to the Volume 109(3) of 

the American Journal of International Law. 
38  For a similar suggestion to proceed in this way, see Forman et al. (2013), 7–8. 
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tional law«;39 and that international human rights comparison has become 
one of the main methods of interpretation in human rights practice.40 This 
can be observed in international human rights courts and bodies which 
compare the practice of domestic courts and other authorities to establish 
the content of a common transnational standard and based on that, deter-
mine an international minimum human rights standard.41 And it can also be 
observed in domestic courts which often discuss and take on other states’ 
practice and common transnational human rights standards when they in-
terpret and apply international human rights treaties.  

It shall be argued that an initial search for such an international consen-
sus on the minimum core approach firstly indicates that this consensus ten-
tatively defines the international minimum core content of the right to 
health as a right to access essential health goods and services; and secondly, 
that this (and the core of other human rights) is to be understood as an abso-
lute standard (4.1). Moreover, it is argued that such an understanding of the 
minimum core is confirmed by the procedural obligations flowing from the 
ICESCR, which guide domestic authorities when translating the abstract in-
ternational core content of the right to health into a concrete domestic con-
tent and concrete obligations. The existence of these procedural obligations 
will in addition help to address many of the reasonable objections raised 
against an understanding of the minimum core as an universally-defined 
absolute standard that were summarised above (4.2). 
 

 

                                                             
39  For the full argument see Besson (2015a), 280–299.    
40  As analysed in many contributions to Müller (2017). 
41  This is most prominent in the ECtHR’s »European consensus« approach; but it 

is also clear from the CESCR’s statements, see e.g. E/1991/23, 14 December 
1990, para. 10. The practice is also in line with Article 31(3) of the Vienna Con-
vention on the Law of Treaties concerning the use of »subsequent practice« in 
the interpretation of treaties; and public international methods for determining 
customary law through analysing state practice and opinio iuris. 
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4. ADVOCATING A UNIVERSAL AND ABSOLUTE 
MINIMUM CORE RIGHT TO HEALTH:  
A RIGHT TO ACCESS ESSENTIAL 
HEALTH GOODS AND SERVICES 

 
4.1 International Consensus 
 
There are many domestic courts which assume the existence of minimum 
core contents of socio-economic and other human rights in their jurispru-
dence. To name but a few examples, the Colombian Constitutional Court 
has defined »minimum conditions for a dignified life« based on the rights 
to life, health, work and social security that are part of the extensive fun-
damental rights catalogue of the Colombian Constitution.42 If this standard 
is not met through government social policy measures, Colombian courts 
intervene to order the immediate enforcement of relevant minimum core 
rights to remedy the situation, even if this results in a duty to give an indi-
vidual access to certain services, goods or programmes and even if this has 
resource implications.43 Similar jurisprudence is known from among others 
Argentina,44 Brazil,45 Finland,46 Germany,47 India,48 Portugal49 and Swit-

                                                             
42  Langford (2008), 22; Sepulveda (2008), 147–148; Landau (2014). 
43  Sepulveda (2008) cites many cases of the Colombian Constitutional Court. With 

regard to the right to health, the court has e.g. ordered state or private entities to 
provide individuals (in particular children) with medication or medical treatment 
necessary for the immediate protection of their right to health. It does so when 
this is necessary for the protection of the right to life, personal integrity, dignity 
or the minimum conditions for a dignified life of the person in question. 

44  The Argentine Supreme Court has for instance held that: »in light of the human 
right to health guaranteed by the [Argentine] Constitution and international hu-
man rights treaties, statutory regulations granting access to medical services 
should be read as requiring health care givers to fully provide essential medical 
services in case of need«; cited in: International Commission of Jurists (2008), 
25; similarly Courtis (2008), 163–181.  

45  International Commission of Jurists (2008), 25.  
46  Scheinin (2001), 51–53.  
47  In its Article 19(2), the German Constitution includes a direct reference to the 

inviolable core of all fundamental rights protected by it. In regard to the protec-
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zerland. 50  This trend in domestic courts’ socio-economic rights juris-
prudence is confirmed by comparative law literature. Drawing conclusions 
from a study of ESC rights jurisprudence of 13 domestic courts, Langford 
established that »in broad brush terms, many adjudicators tend to enforce 
[...] the implicit obligation to immediately achieve a minimum level of real-
ization [of ESC rights]«.51 States have also expressed their support for the 
minimum core approach during the drafting process of the Optional Proto-
col to the ICESCR.52 In addition, regional human rights courts and bodies 
have endorsed the minimum core approach, even if not as explicitly as the 
CESCR and some domestic courts. The pronouncements of the European 
Committee of Social Rights (ECSR) indicate that it supports the idea of a 
minimum core of each socio-economic right protected in the (Revised) Eu-

                                                                                                                          
tion of the core of socio-economic rights, see in particular, the decisions of the 
German Constitutional Court (BVerfG), 1 BvL 1/09 of 9 February 2010 and 1 
BvL 10/10 of 18 July 2012 in which the Constitutional Court formulated in clear 
terms that the state has an obligation, deriving from the Article 1(1) (human 
dignity) read in conjunction with the »welfare-state principle« of Article 20(1) 
German Basic Law, to ensure that those in need have, as a minimum, their mate-
rial needs secured that are necessary for maintaining physical well-being and for 
enjoying minimal participation in the country’s social, cultural and political life 
(defining a minimum subsistence level). The German Constitutional Court’s ju-
risprudence is also discussed by O’Cinneide (2014), 175–176. 

48  See e.g. Paschim Banga Khet Majoor Samity v. State of West Bengal, Supreme 
Court of India, Judgment of 6 May 1996 (on minimum core right to health); and 
People’s Union for Civil Liberties v. Union of India, Writ Petition (Civil) 
No. 196 of 2001, Interim Order of 2 May 2003, where the Indian Supreme Court 
held that the right to access government food supplies of those in danger of star-
vation forms part of the minimum core right to food; see also Muralidhar 
(2008), 117–118.  

49  See the analysis by O’Cinneide (2014), 176. 
50  Article 12 of the Swiss Constitution; and the discussion in Häfelin et al. (2012), 

294–296. 
51  Langford (2008), 22; similarly, see O’Cinneide (2014), 175. 
52  Report of the Open-ended Working Group to Consider Options Regarding the 

Elaboration of an Optional Protocol to the ICESCR on its Third Session, 
E/CN.4/2006/47, 14 March 2006. 
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ropean Social Charter ([R]ESC);53 as do the pronouncements of the Inter-
American Commission of/Court on Human Rights;54 and also the European 
Court of Human Rights (ECtHR) refers to the minimum core or essence of 
rights set out in the European Convention on Human Rights (ECHR).55 
Koch notices in addition that certain statements by the ECtHR can be inter-
preted as recognising the notion of a minimum core right to basic health 
services56 and social cash benefits57 under the ECHR. 

                                                             
53  For more details see Mikkola (2010) at 316–317; and ECSR, European Roma 

Rights Centre (ERRC) v. Bulgaria, complaint 48/2008, decision on the merits of 
18 February 2009, paras. 37–38; European Roma Rights Centre (ERRC) v. 
Greece, decision on complaint 15/2003, para. 42: »a significant number of Ro-
ma are living in conditions that fail to meet minimum standards« in Greece »in 
breach of the obligation to promote the right of families to adequate housing laid 
down in Article 16« [emphasis added, A. M.]. 

54  See the analysis by Shelton (2010), 211 et seq. (referring to minimum thresholds 
that have to be guaranteed in every state regardless of the level of economic de-
velopment). 

55  E.g. Gorzelik and Others v. Poland, judgment (Grand Chamber), appl. no. 
44158/98, 17 February 2004, para. 105; John Murray v. UK, judgment (Grand 
Chamber), appl.no. 18731/91, 8 February 1996, para. 49; Ashingdane v. UK, 
judgment (Chamber), appl.no. 8225/78, 28 May 1985, para. 57; several dissent-
ing opinions criticising majority opinions for accepting limitations to rights that 
affect the core/essence of these rights, e.g.: dissenting opinion of judge 
Loucaides to McElhinney v. Ireland, judgement (Grand Chamber), appl. no. 
31253/96, 21 November 2001; and joint dissenting opinion of judges Wildhaber, 
Sir Nicolas Bratza, Bonello, Loucaides, Cabral Barreto, Tulkens and Pellonpää 
to Odievre v. France, judgment (Grand Chamber), appl. no. 42326/98, 13 Feb-
ruary 2003, para. 11.  

56  Koch (2009), 63–64.  
57  Ibid., chapter 8. See also Clements/Simmons (2008), 426, concluding that »[I]n 

relation to complaints that disclose gross failures of the most basic so-
cio-economic support, the Court’s [ECtHR] starting point is now an unequivocal 
acceptance of the view that the Convention protects a core irreducible set of 
such rights«. This was confirmed in more recent judgments, such as MSS v. Bel-
gium and Greece, judgment (Grand Chamber), appl.no. 30696/09, 21 January 
2011, para. 263. However, the ECtHR remains reluctant to expand its jurispru-
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When it comes to the content of an internationally-defined minimum 
core right to health, developments point into the direction of accepting the 
right to access to essential health goods and services, also referred to as ac-
cess to primary healthcare, as the minimum core content of the right to 
health. Leaving aside the so-called »underlying determinants of health«,58 
the following health goods and services seem to make up the international 
core content of the right to health:   

 
 Access to reproductive, maternal (pre-natal as well as post-natal) and 

child healthcare;  
 Access to immunisation against the major infectious diseases occurring 

in the community;  
 Access to services for the prevention, treatment and control of most 

prevalent epidemic and endemic diseases;  
 Access to essential drugs, as from time to time defined under the WHO 

Action Programme on Essential Drugs; and  
 Access to education and information concerning the main health prob-

lems in the community, including methods of preventing and control-
ling them.  

 
An emerging consensus reflecting this is based on a number of international 
declarations, among them the Declaration of Alma-Ata,59 the Programme of 
Action of the International Conference on Population and Development 
(ICPD)60 which are both referred to in the CESCR’s General Comment 

                                                                                                                          
dence further into the socio-economic field, see e.g. Koufaki and Adedy v. 
Greece, decision (Chamber), appl. nos. 576657/12 and 557657/12, 7 May 2013. 

58  E/C.12/2000/4, 11 August 2000, denotes that these underlying determinants are 
part of the minimum core content of the right to health (para. 43). The present 
author thinks that these »underlying determinants of health« are protected by the 
minimum core content of other human rights, e.g. the rights to food, water, 
housing, a clean environment and work-related rights. They should therefore not 
form part of the minimum core content of the right to health. 

59  Declaration of Alma-Ata, 6–12 September 1978, section VII (3). 
60  Programme of Action of the International Conference on Population and Devel-

opment, contained in the Report of the International Conference on Population 
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No. 14; and the more recent initiative of the International Labour Organiza-
tion (ILO) on National Floors of Social Protection, among which is the ac-
cess to essential healthcare;61 as well as domestic practice commented on 
by the CESCR,62 and the CESCR’s General Comment No. 14.63 The WHO 
has also refocused its work on supporting the provision of primary 
healthcare, likely to reflect a consensus of its member states.64 A more sys-
tematic analysis of domestically defined minimum core contents of the 
right to health, e.g. in domestic law and in national courts’ jurisprudence, 
could help to confirm (or refute) a consensus on the suggested international 
content of the minimum core right to health. Such a comparative analysis 
could be conducted by the CESCR in its review of domestic practice which 
it is presented with in the state reporting process. The Committee could 
more explicitly consolidate this practice into an updated statement on the 
minimum core content of the internationally-defined minimum core right to 
health.65 The CESCR could also rely on possible regional consensuses on 
the minimum core content of the right to health.66 The Committee’s deter-
mination of an abstract universally-defined minimum core right to health 
based on domestic human rights practice and regional consensuses would 

                                                                                                                          
and Development, Cairo, 5–13 September 1994, A/CONF.171/13, Chapter VIII, 
paras. 8.4 and 8.5.  

61  International Labour Conference, Recommendation 202 Concerning National 
Floors of Social Protection, 14 June 2012, paras. 4 and 5(a). See also the sum-
mary of the wide-ranging consensus on social protection floor in ILO (2011), 
16–18.  

62  See the review conducted by San Giorgio (2012), 25–28. 
63  E/C.12/2000/4, 11 August 2000, paras. 43 and 44; Declaration of Alma-Ata,  

6–12 September 1978, VII (3). 
64  See e.g. WHO (2008) and (2013). 
65  By doing this, the CESCR might also address criticism to the CESCR’s current 

definition of the minimum core right to health set out in its General Comment 
No. 14, which has been criticised for its broadness and the unclear distinction it 
draws between »core obligations« (para. 43) and »obligations of comparable 
priority« (para. 44). 

66  For an innovative discussion of the role of regional consensuses, see Besson 
(2017); Neuman (2008). 
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also ensure the practicality67 of this internationally-defined core right as a 
guideline for its implementation in particular domestic circumstances.68 

Understanding the minimum core right to health as a right to access es-
sential health goods and services (primary healthcare) is also supported by 
strong normative arguments. As noted above, the interest shared by every 
human being to have access to at least essential health goods and services is 
inherently connected to the particularly urgent broader human interest to 
survive.69 However, due to the nature of the right to health, using the inter-
est to survive as a basis for the minimum core content of this right in par-
ticular raises problems. Securing the interest to survive of every individual 
would require individualised minimum cores, given the differing health 
conditions of many people; and some individuals might require access to 
services that are hugely expensive to ensure their survival. 70 Therefore, 

                                                             
67  States’ have recognised the CESCR’s unique overview of ESC rights implemen-

tation in different countries around the world. More recently they named the 
Committee’s expertise as one of the reasons why the CESCR should receive the 
mandate to review individual complaints under the Optional Protocol to the 
ICESCR. See the Report of the Open-ended Working Group to Consider Op-
tions Regarding the Elaboration of an Optional Protocol to the ICESCR on its 
Third Session, E/CN.4/2006/47, 14 March 2006, para. 91. 

68  The need to specify minimum core duties flowing from the (abstractly) defined 
international minimum core right to health in light of particular domestic con-
texts is discussed in more detail in section 4.2 below. 

69  For the full argument see Bilchitz (2007), 222, linking minimum core socio-
economic rights to the essential human interest to survive and to enjoy a mini-
mum level of well-being which are essential preconditions for human beings to 
have positive experiences and to pursue their purposes. See also Pogge (2002), 
who refers to preconditions to lead a »flourishing life«. 

70  This difficulty is also recognised by Bilchitz (2007), 220–225. It should be not-
ed that access to (expensive) secondary and primary health services are not ex-
cluded from the scope of the right to health. However, they will regularly be part 
of the non-core content of the right and their availability will thus be dependent 
on resources. Moreover, states are obliged under the ICESCR to also plan the 
progressive extension of health services to non-core services. For details on the 
relationship between core and non-core obligations flowing from the right to 
health, see Müller (2013), 96–99.    
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identifying a universal minimum core right to health in a reality of limited 
resources and capacities that will have practical relevance also for low-
income countries will necessarily involve some utilitarian considerations 
and contain the basic health goods and services that will enable the vast 
majority of individuals to have their basic survival interest secured through 
such access.71 Understanding the international minimum core content of the 
right to health as a right to access primary health goods and services seems 
justified on this basis.  

Last but not least, there are indications in state practice as well as in in-
ternational declarations that minimum cores constitute absolute minimum 
thresholds of each human right that must be respected, protected and ful-
filled at all times.72 In the drafting process of the OP-ICESCR, delegations 
participating in the consultations were of the opinion that allocating suffi-
cient resources to the implementation of minimum core rights is an imme-
diate obligation on states under the ICESCR;73 and an introduction to the 
2012 ILO strategy paper »Social Security for All – Building Social Protec-
tion Floors and Comprehensive Social Security Systems« indicates a con-
sensus on the assumption that the implementation of these protection floors, 
including access to essential healthcare, is affordable for every country.74 
As will be elaborated further below, the resources for the immediate reali-
zation of minimum core rights can be made available as a result of interna-
tional cooperation and assistance.75 Domestic human rights jurisprudence 
also points towards the understanding of the minimum core of human rights 

                                                             
71  As highlighted in particular by Lehmann (2006), 190.  
72  Some core rights can still be derogated from temporarily »in time of war or oth-

er public emergency threatening the life of the nation« (see e.g. Article 15 
ECHR; Article 4 ICCPR). 

73  Report of the Open-ended Working Group, first session, E/CN.4/2004/44, 15 
March 2004, para. 56. The report does not, however, reveal how many delega-
tions shared this opinion. 

74  ILO (2012). 
75  See the pronouncements of the CESCR in that regard in its General Comments 

cited, infra ns. 112 and 119. 
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as an absolute standard76 which has also been called the »limits of limits«77 
to human rights, i.e. a brake to a balancing of different rights or a right 
against a public interest that result in the complete extinction of a human 
right.78 This understanding of the absolute character of the »essence« of a 
human right also seems to underlie ECtHR jurisprudence when the Court 
observes that »limitations applied must not restrict or reduce the [right to] 
access [in this case: to a court] left to the individual in such a way or to 
such an extent that the very essence of the right is impaired«.79 The abso-
lute character of the minimum core right to health and other socio-
economic rights is moreover strengthened by the above-mentioned urgent 
survival interest that underlies this right: its implementation (securing eve-
ryone’s access to basic health goods and services) is urgent to avoid wide-
spread tragic consequences.  

Furthermore, not understanding the minimum core of each human right 
as an absolute standard would undermine the function that human rights 
should have in a democracy. Human rights function as egalitarian limits on 
democracy. Together with non-discrimination rights, the minimum core of 
each human right protects the basic equality of individuals against re-
strictions through democratic decisions.80 This recognition also implies that 
the right to access essential health goods and services as the minimum core 
content of the right to health should be protected against governmental 
claims of resource scarcity, even claims of democratically elected govern-
ments. As mentioned by the supporters of a universally-defined minimum 
core right to health, the implementation of minimum core rights should be 

                                                             
76  E.g. the jurisprudence of the German Constitutional Court points into this direc-

tion, see the analysis by Schaks (2015); see also, for the context of Switzerland, 
the discussion in Häfelin et al. (2012), 296. 

77  Örücü (1986), 36–59.  
78  On this, see Müller (2009).  
79  ECtHR, Ashingdane v. UK, judgment (Chamber), appl.no. 8225/78, 28 May 

1985, para. 57. The Court has also argued this in the context of other rights pro-
tected by the ECHR. See the judgments cited supra n. 55. 

80  For a full analysis of the inherent relationship between human rights, equality 
and democracy that also justifies the understanding of the minimum core of each 
human right as absolute, see the work of Samantha Besson, in particular: Besson 
(2011) and (2012a). 
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part of fundamental governmental functions in all countries.81 This also fits 
with the overarching obligation to fulfil human rights that requires the 
building of (democratic) institutions which are able to discharge the many 
negative and positive human rights duties flowing from international trea-
ties, including institutions that can devise and implement health policies re-
quired for the implementation of the minimum core right to health.82   

 
4.2 Domestic Specification of the Minimum Core  

Right to Health and the Importance of  
Procedural Obligations 

 
Understanding the international minimum core content of the right to health 
as the right to access essential health goods and services, and understanding 
this core as an absolute right, does not yet address all the above-summa-
rised objections that have been raised against the adoption of the minimum 
core approach. To do this, the discussion now turns to some of the proce-
dural obligations that flow from the minimum core right to health in partic-
ular and the ICESCR in general.   

One of the aforementioned main objections against the minimum core 
approach is that an internationally-defined minimum core right to health, 
e.g. in the shape set out under 4.1, would inevitably be abstract and inflexi-
ble. It would not cover the vastly differing health experiences of individuals 
around the world, and would thus be ineffective in changing the life to the 
better of human beings whose individual experiences do not resonate with 
the internationally-defined minimum core right to health.  

Addressing this objection, it can be recalled that international human 
rights and corresponding obligations are regularly phrased in the abstract. 
Practically, in its interpretation of the international minimum core right to 
health and other ESC rights, the CESCR can neither cover the experiences 

                                                             
81  See supra ns. 33–34. 
82  In practice, this implies the building of an effective health system that provides 

at least basic health goods and services to everyone under the jurisdiction of the 
state. See the report of the UN Special Rapporteur on the Right to Health, Paul 
Hunt, A/HRC/7/11, 31 January 2008. Note that this does not mean that the 
health system has to be fully run by the government.  
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of all individuals whose ESC rights are not met,83 nor the political, eco-
nomic, cultural, social and other characteristics of each and every country. 
It is thus states that have to concretize and detail the abstract content and 
duties flowing from the international core right to health for their particular 
domestic context, through discharging their general ICESCR obligation of 
reception and enforcement of ESC rights within national law. In that pro-
cess, domestic conditions have to be taken into account, and concrete legal 
and other measures suitable for the implementation of the minimum core 
right to health in the particular domestic context can be determined. For ex-
ample, guided by the abstract minimum core right to health set out above, 
states have to establish what the major infectious diseases affecting the lo-
cal population actually are against which immunisation shall be provided; 
what the most prevalent epidemic and endemic diseases are against which 
preventive and curative health services shall be made accessible and con-
trolling measures be taken; and what the most essential drugs are to which 
everyone shall have access to in a particular country.84 Moreover, states 
need to determine concrete domestic duty-bearers – in the context of the 
implementation of the minimum core right to health these can include gen-
eral practitioners, hospitals, medical centres, rehabilitation centres, pharma-
cies, pharmaceutical companies and relevant administrative bodies – allo-
cate the duties to them, and coordinate the discharging of these duties.   

The ICESCR and the Committee’s interpretation of the Covenant define 
a number of procedural obligations which guide states in this domestic con-
cretisation process and thus in the implementation of the minimum core 
right to health in practice.  

First, the Committee regularly emphasises that the »participation of the 
population in all health-related decision-making at the community, national 

                                                             
83  This is reflected in the »jurisprudence« of the ECSR, in e.g., European Roma 

Rights Centre (ERRC) v. Greece, complaint 15/20038, decision on the merits in 
December 2003, paras. 21 and 25. 

84  This is reflected in the CESCR’s »jurisprudence«: e.g. E/C.12/1/Add.13, 20 
May 1997, where the CESCR called on Russia to address the »eightfold in-
crease in HIV-infection in 1996 as a health question of the utmost importance« 
(para. 40).   
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and [even at85] international levels«86 is an important aspect of the right to 
health [emphasis added, A.M.]. This is linked to the obligation of states to 
protect human rights set out in the ICESCR (and the ICCPR) in democratic 
systems.87 The ICESCR’s reference to a »democratic society«88 and the 
link between ESC rights and political rights highlighted in Article 6(2) 
ICESCR reinforce this. This means that states should provide for a mecha-
nism that allows for »participation in political decisions relating to the right 
to health taken at both the community and national levels«, 89 including 
when it comes to the concretisation of the international minimum core right 
to health at the domestic level, i.e. the determination of the concrete health 
goods and services every individual should have immediate access to with-
in the respective states’ jurisdiction. Usually, this mechanism is established 
in the shape of an elected parliament in line with the political participation 
rights of the ICCPR,90 a fact that once more highlights the strong connec-
tion between ESC rights and political rights.  

Second and relatedly, the ICESCR obliges states to adopt domestic law 
to concretise the minimum core right and corresponding duties at the do-
mestic level. Article 2(1) ICESCR refers to »particularly the adoption of 
legislative measures« to achieve the progressive realization of the right to 
health.91 This also highlights that the legislature is explicitly addressed by 
the ICESCR. 

                                                             
85  In reality, participation at international level remains difficult given the 

non-existence of relevant (democratic) international institutions. 
86  E/C.12/2000/4, 11 August 2000, para. 11. The importance of participatory 

health-decision-making is also recognised by the European Committee of Social 
Rights, e.g. Marangopoulos Foundation for Human Rights (MFHR) v. Greece, 
complaint no. 30/2005, decision on the merits of 6 December 2006, paras. 216 
and 219.  

87  On obligations to realize human rights in a democratic system see Steiner 
(2008); Besson (2010).    

88  Articles 4, 8(1)(a) and (c) ICESCR. 
89  E/C.12/2000/4, 11 August 2000, para. 17. 
90  In particular Article 25 ICCPR; see also Article 3 Protocol I to the ECHR. 
91  The CESCR has explained this obligation in particular in its General Comment 

No. 9 (E/C.12/1998/24, 1 December 1998). This can happen (but does not have 
to) through the incorporation of the ICESCR into domestic law.   
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Third, in the specification process, including the adoption of legislative 
measures, states need to pay particular attention to the health needs of vul-
nerable and marginalised members of society.92 This could imply a proce-
dural obligation addressed to e.g. national parliaments to consult these 
groups about their most urgent health needs when the substantive minimum 
core content of the right to health is specified domestically. Even in well-
established democratic systems so-called vulnerable and marginalised 
groups might not be represented sufficiently through the legislature,93 and it 
might therefore be necessary that they are consulted explicitly in the pro-
cess of specifying the core content to ensure that their voices are heard and 
their primary health needs met.     

Fourth, the CESCR and national courts have established that decision-
making processes about the scope of the right to healthcare and other social 
services needs to be transparent and based on reliable data.94 The German 
Constitutional Court has, for example, determined such procedural obliga-
tions in detail addressing the legislature when it comes to the determination 
of the exact scope of social benefits that ensure everyone’s subsistence lev-
el: the scope should be determined in a transparent and objective procedure, 
based on reliable data and apply a comprehensible and realistic calculation 
method.95 These procedural requirements are also relevant for the determi-
nation of the substance of a domestically-concretised minimum core right 
to health. In the context of the right to health, this might imply consulta-
tions with public health experts to get hold of ›reliable data‹. 

Fifth, states’ procedural obligations include the provision of effective 
remedies for alleged violations of the (minimum core) right to health. Un-
like the ICCPR,96 the ICESCR does not explicitly establish a duty on state 
parties to provide judicial, administrative or other remedies. However, it 
can well be argued that such an obligation is implied also in the ICESCR: 

                                                             
92  E/C.12/2000/4, 11 August 2000, para. 43(a) and (f).  
93  See e.g. a report from Germany concerning political influence of persons with 

low incomes, Elsässer et al. (2017). 
94   E/C.12/2000/4, 11 August 2000, paras. 43(f), 55 and 36; this has also been rec-

ognised by the European Committee of Social Rights: Conclusions XV-2, Unit-
ed Kingdom, 599.  

95  See the judgments of the German Constitutional Court, supra n. 47. 
96  As in Article 2(3) ICCPR. 
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remedies are required to ensure the effective enforcement of the domesti-
cally concretised minimum core obligations flowing from the minimum 
core right to health; and the democratic system in which human rights are 
to be realized implies the existence of an executive, legislative and judicial 
power, structured inter alia by the separation of powers doctrine.97 Among 
other, the latter suggests some judicial (or administrative) control over 
whether the legislature and executive comply with their obligations under 
the ICESCR – this can happen through enabling domestic courts and/or 
administrative review bodies to enforce the ICESCR directly and/or the 
domestic laws adopted to concretise core (and non-core) obligations flow-
ing from Article 12 ICESCR. Such review can furthermore finetune the 
concretisation and contextualisation of the abstract international core right 
to health, as domestic courts and other review bodies can decide on a case-
by-case basis whether the concretisation by the legislature/executive proves 
sufficient to guarantee effective access to primary healthcare services in a 
particular case.98 Moreover, even when sufficiently specified through do-
mestic law and other policy measures, this specification requires constant 
up-dating in line with changing socio-economic circumstances, technologi-
cal and medical developments and shifting major health threats that a socie-
ty is facing.99 This reflects the dynamic character of human rights obliga-

                                                             
97  This is most prominently developed in ECtHR jurisprudence. See e.g. Van de 

Hurk v. Netherlands, judgment (Chamber), appl.no. 16034/90, 19 April 1994, 
paras. 44–55 

98  The decision by the German Constitutional Court, 1 BvL 1/09 vom 09.02.2010, 
reflects this. It inter alia highlights the need for taking into account the specific 
circumstances and unique interests of different groups (in this case children) 
when the amount of social cash benefits is determined allowing individuals in 
need to live in accordance with the national minimum subsistence level; see also 
Pieterse (2006), 491; Bilchitz (2007), 224–225.  

99  As observed by the CESCR (E/C.12/2000/4, 11 August 2000, para. 43[f]) and 
recognised in the »jurisprudence« of the European Committee on Social Rights, 
see e.g. Conclusions I, Statement of interpretation on Article 1(1), 13; Conclu-
sions XIII-5, Statement of Interpretation on Article 23, at 455 and Conclusions 
XV-2, Belgium, 99 (referring to the right to health education as set out in 
Art.11(2) of the ESC); and the jurisprudence of the German Constitutional 
Court, as clearly formulated judgment 1 BvL 1/09 of 9 February 2010. 
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tions.100 This character indeed requires constant monitoring of the situation 
by domestic authorities (and, subsidiarily, by regional or international 
courts or quasi-judicial bodies).101 This can regularly be done by domestic 
courts that, if they are given the power to review individual complaints, 
might become aware of changing circumstances that bring about new 
threats to individuals’ abilities to enjoy their (minimum core) right to 
health. They may then interpret domestic law and/or the ICESCR dyna-
mically to capture these changing circumstances, or call on the legislature 
and executive to adopt new or adapt existing laws and policy measures to 
this end.  

In summary, these procedural obligations which guide states in the con-
cretisation of the abstractly defined international minimum core right to 
health will ensure that minimum health needs of individuals are met in all 
countries around the world in a way that takes account of the local context. 
This ensures that even if it is (necessarily) defined in the abstract, the uni-
versal minimum core content of the right to health can make a difference 
for individuals who have varying health problems that shall be addressed 
urgently. At the same time, the abstract, internationally-defined minimum 
core can prevent arbitrariness in the domestic concretisation process, guid-
ing the priorities of this concretisation process so that the national legal and 
other measures for the implementation of the minimum core right to health 
benefit everyone under the jurisdiction of a particular state.102     

 
 
 

                                                             
100  This has been clearly developed in the ECtHR’s »evolutionary or dynamic in-

terpretation« doctrine. For an overview, see Harris et al. (2014), 8–10. 
101  Parallels can be drawn to the cooperation required by domestic authorities (the 

executive, legislature and judiciary) under the ECHR to secure the effective 
implementation of the ECHR in changing circumstances. For details see Müller 
(2016b).   

102  This is based on the assumption that the internationally defined minimum core 
right to health as set out in section 4.1 above ensures access to health services 
that address most common health threats, and thus benefit a great number of 
people.   

https://doi.org/10.14361/9783839440544-003 https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.14361/9783839440544-003
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/


THE MINIMUM CORE APPROACH TO THE RIGHT TO HEALTH | 81 

5. UTILISING THE MINIMUM CORE APPROACH  
TO DETERMINE, ALLOCATE AND COORDINATE 
DOMESTIC DUTIES AND INTERNATIONAL 
RESPONSIBILITIES?  

 
It can still be reasonably objected that the internationally-defined minimum 
core right to health as defined in section 4.1 and its domestic concretisation 
and implementation is unaffordable for low-income countries. Relatedly, 
there might be threats and obstacles to a state’s ability to protect its popula-
tion’s minimum core right to health which originate from beyond the state’s 
borders. Such threats may come from another state or states, international 
organisations and international law, or from private actors based in another 
state. The inability of a state to ensure universal access to primary 
healthcare of individuals under its jurisdiction because of structural adjust-
ment policies pushed for by international organisations (e.g. the Interna-
tional Monetary Fund (IMF) or the EU) is one example in this context. An-
other is the state duty to ensure its population’s access to essential medi-
cines as required under the minimum core right to health which might be 
impossible because of high prices that pharmaceutical companies charge 
for essential drugs. These corporations may also invoke commercial and in-
tellectual property rights when they decide which drugs to produce or to 
protect from generic production.103 International organisations such as the 
World Trade Organization (WTO), the IMF or the EU have worked to de-
velop and embed the law protecting commercial and intellectual property 
rights as well as international trade law that can hinder a state to protect its 
population’s access to essential health goods and services as required under 
the ICESCR. To remedy this, not only other states will usually need to be 
involved but also the involvement of international organisations and private 
(pharmaceutical) corporations may be required.    

In the following, it shall be argued that the minimum core approach 
could help to address these challenges to some extent by concretising both 
duties under the ICESCR that states have as members of international or-

                                                             
103  The conflicts between the right to health and international law protecting intel-

lectual property rights have been discussed in great detail, e.g. by Steffen Guise 
Rosina et al. (2010); Helfer (2016); A/63/263, 11 August 2008. Despite this, 
these conflicts have not been solved. 
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ganisations and (international) responsibilities to cooperate and assist in the 
realization of ESC rights, something which has been indicated by the 
statements of the CESCR.  

First on states’ duties as members of international organisations: Inter-
national human rights law includes an obligation of states to protect indi-
viduals under their jurisdiction against human rights violations caused by 
international organisations of which they are members. This duty can be 
deduced from the Draft Articles on the Responsibility of International Or-
ganizations.104 In their Article 61, the Draft Articles indicate that interna-
tional responsibility can be attributed to states when they intentionally cir-
cumvent their human rights duties under the ICESCR (and other human 
rights treaties) through membership in an international organisation and 
through conduct of the latter. This means that states have an obligation to 
ensure that their membership in an international organisation and the activi-
ties undertaken by this organisation do not prevent them from protecting 
the rights of individuals under their jurisdiction.105 The minimum core ap-
proach calls on states to be particularly alert when joining an international 
organisation whose objectives and purposes might conflict with their mini-
mum core obligations; or when they approve activities or the adoption of 
legal measures by an organisation to which they are already a member, that 
can undermine their ability to secure minimum core rights in particular 
within their jurisdiction.106 This can be relevant when it comes to measures 
taken for the protection of intellectual property rights as well as free trade. 
A heightened alertness of states when it comes to their ability to protect 
minimum core rights is justified by the particularly urgent human interest 
that underlies minimum core rights, as has been argued above.  

In its current shape, international law does not include an obligation on 
states to ensure that international organisations do not adopt measures that 

                                                             
104  Draft Articles on the Responsibility of International Organizations (DARIO), 

A/RES/66/100, 9 December 2011. 
105  E/C.12/2016/1, 24 June 2016, para. 5; this is clear also from the jurisprudence 

of the ECtHR as summarised in the commentary to Article 61 DARIO, 93–95, 
at http://legal.un.org/ilc/texts/instruments/english/commentaries/9_11_2011.pdf 
[14.06.2017]. 

106  The CESCR has reminded states of this obligation frequently, e.g. E/C.12/ 
2016/1, 24 June 2016, paras. 4 and 5. 
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prevent other states from protecting the human rights of individuals under 
these other states’ jurisdiction; or more generally, a duty not to create ob-
stacles, including through the activities of private actors (e.g. multinational 
corporations), for other states to respect, protect and fulfil human rights of 
individuals under the jurisdiction of these other states.107 The reason for this 
is that normally108 the jurisdictional link between a state and individuals 
under the jurisdiction of another state is missing.109 A jurisdictional link is, 
however, required to pose human rights obligations on a state (or on inter-
national organisation).110  

But states, international organisations, private corporations and even in-
dividuals have responsibilities for the protection of human rights in all 
states, and, as shall be argued in the following, in particular when it comes 
to the protection of minimum core rights, including the minimum core right 
to health. The legal basis for these responsibilities are Articles 2(1), 11(2), 
15(4), 22 and 23 ICESCR, all referring to the importance of international 
cooperation and assistance for the realization of the rights set out in the 
Covenant. Unfortunately, as pointed out by political philosophers, there are 
»few concepts in moral and political philosophy that are more slippery than 
that of responsibility«.111 This is also reflected in international human rights 
law, where no satisfying answer has been found yet as to how the responsi-
bility to cooperate and assist in the implementation of human rights (in par-
ticular ESC rights) which is diffusely addressed to the ›international com-

                                                             
107  See A/RES/66/100, 9 December 2011; and A/RES/56/83, 12 December 2001. 

See also the analysis by Besson (2015b), 482–484.  
108  There are rare cases where jurisdiction is shared among two states, as recog-

nised e.g. by the ECtHR in Catan and Others v. Moldova and Russia, judgment 
(Grand Chamber), appl. nos. 43370/04, 18454/06 and 8252/05, 19 October 
2012, paras. 110 and 122. 

109  The Maastricht Principles on Extraterritorial Obligations of States in the Area 
of Economic, Social and Cultural Rights, 2011, aim to close this gap, see e.g. 
principles 13, 21 and 23. Note, however, that the Maastricht Principles do not 
make a distinction between duties of states (and international organisations) of 
jurisdiction, and responsibilities of states, international organisations, private 
actors and individuals’ to cooperate and assist in the realization of ESC rights.   

110  Besson (2012b) and (2015b), 468-470.  
111  Miller (2001), 455. 

https://doi.org/10.14361/9783839440544-003 https://www.inlibra.com/de/agb - Open Access - 

https://doi.org/10.14361/9783839440544-003
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by-nc-nd/4.0/


84 | AMREI MÜLLER 

munity‹, can be made more concrete and assigned to one or more states 
(that do not have jurisdiction), international/regional organisations, private 
actors or individuals that make up the ›international community‹ in con-
crete cases. The statements of the Committee on these responsibilities re-
main very general, calling on states and »others in a position to help«112 to 
cooperate and assist each other in the realization of ESC rights. 113 The 
Maastricht Principles go further by establishing that »states should coordi-
nate with each other, including in the allocation of responsibilities, in order 
to cooperate effectively in the universal fulfilment of economic, social and 
cultural rights« [emphasis added, A.M.].114 A Commentary to the Maas-
tricht Principles moreover suggests criteria which should guide this alloca-
tion of responsibilities to different actors, among them capacity (economi-
cal, financial, technical, technological and in form of influence in interna-
tional decision-making processes115), causality and historical ties.116  

In addition, it can be suggested that a focus on the minimum core con-
tent of the right to health (and other ESC rights) could help to give these re-
sponsibilities a clearer direction and to allocate them more effectively to 
different actors, including when it comes to the coordination of the imple-
mentation of (international) responsibilities with the implementation of (na-
tional) minimum core obligations flowing from the right to health that are 
addressed to the state of jurisdiction. This has been suggested by the 
CESCR in several statements, and it has been taken up by the Maastricht 
Principles. The Committee observed that internationally-defined minimum 

                                                             
112  E/C.12/2001/10, 10 May 2001, para. 16; and E/C.12/2000/4, 11 August 2000, 

para. 45. 
113  E.g. E/C.12/GC/19, 4 February 2008, paras. 52–58; E/C.12/GC/17, 12 January 

2006, paras. 36–38; E/C.12/2002/11, 20 January 2003, paras. 30–36; 
E/C.12/2000/4, 11 August 2000, paras. 38–42; and E/C.12/1999/5, 12 May 
1999, para. 38.  

114  Maastricht Principles, 2011, principle 30.  
115  This includes capacity to influence the development and entrenchment of inter-

national law that obstructs the implementation of ESC rights, like intellectual 
property law, trade law or law protecting foreign investments. See also 
E/C.12/1999/5, 12 May 1999, para. 39. 

116  Maastricht Principles, 2011, principle 31; De Schutter et al. (2012), 1152–1153; 
Besson (2015b), 484–485. 
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core content of ESC rights »give rise to national responsibilities [rather: ob-
ligations] for all States [of jurisdiction], and international responsibilities 
for developed States, as well as others that are in a ›position to help‹«.117 
This suggests that the universal minimum core right to health as defined in 
section 4.1 above can guide states, international organizations and other ac-
tors with the capacity to help as to when their responsibility to offer assis-
tance is clearly triggered:118 when the minimum core right to health of »any 
significant number of individuals«119 is not implemented in another coun-
try.120 Complementing this, the Committee has frequently called on states 
of jurisdiction who lack the capacity and resources to implement the mini-
mum core right to health to appeal to other states, international organisa-
tions and other actors for the assistance that is needed for the implementa-
tion of minimum core obligations under the right to health.121 The particu-
larly urgent human (survival) interests which are underlying the minimum 
core content of the right to health and the related fact that minimum core 
obligations should not be limited even by a majority decision of a demo-
cratically elected parliament make the implementation of minimum cores a 
legitimate focus for cooperation between domestic and foreign and/or in-
ternational actors. The latter could potentially contribute to avoid the prob-
lem of possible conflict between the democratically determined health pri-
orities in the state of jurisdiction with health priorities determined in third 
states which wish to discharge their international responsibilities flowing 
from the right to health to assist with the implementation of the right to 
health in another country.  

                                                             
117  E/C.12/2001/10, 10 May 2001, para. 16. 
118  This does not mean that the responsibility to cooperate and assist is irrelevant in 

situations where non-core ESC rights are involved. For further elaboration, see 
De Schutter et al. (2012), 1156.  

119  E/1991/23, 14 December 1990, para. 10; and E/C.12/2001/10, 10 May 2001, 
para. 17.  

120  The role of the minimum core is recognised also Maastricht Principles, 2011, 
principle 32. 

121  E.g. E/C.12/2007/1, 21 September 2007, paras. 5 and 10(f); and E/1991/23, 14 
December 1990, para. 42. See also the Maastricht Principles, 2011, principle 
34. 
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To end on a critical note: Despite the progress that has been made to-
wards both understanding the need to allocate responsibilities to different 
actors more clearly and to coordinate their implementation (including with 
the implementation of duties of states of jurisdiction) and the potential role 
that the minimum core approach could play in this context, many challeng-
es remain. It is not clear precisely where national obligations end and inter-
national responsibilities begin for the implementation of the minimum core 
right to health. Nor are the criteria particularly well-defined which states, 
international organisations and other actors should follow when making de-
cisions about how, when and to whom they offer assistance in respecting, 
protecting and fulfilling the right to health when discharging their (interna-
tional) responsibilities. Last, there is no reliable institutional framework 
through which responsibilities can be allocated fairly and their implementa-
tion coordinated122 – something that would be needed to avoid that none of 
the potentially responsible actors will step in to actually discharge their re-
sponsibility when minimum core rights remain unprotected in a particular 
country.123 Human rights law scholarship will need to address these ques-
tions to ensure the implementation of the right to health in all countries 
around the world, in particular when it comes to aspects of this right that 
cannot be realized in one state without the assistance of another state, inter-
national organisations or private actors – e.g. when a low-income country 
lacks the resources and capacities to produce essential drugs; or is pushed 
by international organizations to introduce structural adjustment measures 
that interfere with the provision of primary healthcare.     

 
 

6. CONCLUDING REMARKS 
 
The chapter sketched out the progress which human rights law scholarship 
and practice has made in developing and operationalising the minimum 
core approach to the right to health so that this approach can achieve its aim 
to give the right to health a meaningful content despite the »mere« obliga-
tion of states to »progressively realize« the rights of the ICESCR. While the 
Committee’s understanding of the approach remains unclear, it has been 

                                                             
122  Besson (2015b), 477 and 483–484. 
123  David Miller has identified this as a »protection gap«, cf. Miller (2009), 246. 
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argued that an emerging transnational consensus on the content and charac-
ter of the minimum core right can be identified from the practice of domes-
tic courts, domestic law as well as regional and international human rights 
courts and bodies. This consensus points into a direction of understanding 
the minimum core right to health as an absolute right to access essential 
health goods and services. More comparative research will be needed to 
consolidate this consensus (or refute its existence).  

The discussion also shed light on the procedural obligations under the 
ICESCR that guide states when concretising the abstract internationally-
defined content of the minimum core right to health at the domestic level, 
taking into account local circumstances. This concretisation process should 
take place within a democratic system, and material obligations flowing 
from the minimum core right to health have to be allocated to various do-
mestic actors and their implementation has to be coordinated.  

Last, I argued that a focus on the minimum core approach could (to-
gether with other principles and criteria) guide the specification and alloca-
tion of states’, international organisations’ and private entities’ responsibili-
ties to cooperate and assist in the realization of the right to health; and in 
the coordination of the implementation of these responsibilities of different 
actors, and the coordination of the implementation of responsibilities and 
duties of the state of jurisdiction. Such specification, allocation and coordi-
nation is urgently required to effectively realize the minimum core right to 
health of everyone, including those who live under a state’s jurisdiction that 
cannot secure minimum core rights without international assistance and co-
operation. 
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