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Abstract

The contribution provides a rough introduction and evaluation of the implementa-
tion of supply chain responsibilities in Germany by administrative authorities using
the example of the implementation of the EU Timber Regulation with a view to the
introductory measures of the 3TG Regulation and the German Supply Chain Due
Diligence Act (Lieferkettengesetz).
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A. Introduction

The legal obligation of economic operators to monitor suppliers and production
conditions along their supply chain is a comparatively new instrument in the EU
and in Germany. The aim is to protect human rights, the environment and social
standards beyond the borders of territorial sovereignty. Private economic operators
are obliged to control the standards specifically set by the regulatory framework
upstream along their supply chain. Typically, the obligation to control conditions in
the supply chain is flanked by the obligation to introduce an internal due diligence
system that ensures effective implementation of the economic operator’s obligation
through internal measures. Where applicable, these obligations are not necessarily
coupled with import bans and market prohibitions.!

In the course of the introduction and implementation of the national supply
chain due diligence law, Germany perceived above all the obligations to monitor the
supply chain and the legal obligation to introduce an internal due diligence system
as new or novel. In fact, the traditional commodity-related import and market bans
differ substantially from the obligations to organise the supply chain or to introduce
a due diligence system: Import and market bans have an indirect and only factual
effect on the business organisation of the market participants and along the supply
chain. It is up to the market participant how to avoid that the imported goods fall
victim to a ban. The situation is different with regulatory approaches that impose
independent and therefore independently enforceable obligations on market partici-
pants for their business organisation and for the design and control of their supply
chain. This article understands supply chain responsibilities as limited to this state
intervention in the organisation of operations and in the design of contractual rela-
tionships with supphers Import and market bans, which do not differ significantly
from other sovereign measures, are excluded. Even though this is an important part
of the administrative implementation of supply chain responsibilities, this contribu-
tion does not deal with the modalities of monitoring organisations, whose task is to
monitor obligatory due diligence systems of market participants.

In Germany, the novelty of supply chain responsibilities only seems to have re-
ceived broader attention, especially in the public discussion, in the context of the
creation of the German Supply Chain Due Diligence Act (SCDDA)? and the entry

1 Regarding the different regulatory approaches in EU legislation, compare the contribution
by Hoffmeister in this issue.

2 German Lieferkettensorgfaltspflichtengesetz (LkSG) of 16 July 2021 (BGBI. I, 2959), avail-
able at: https://www.bgbl.de/xaver/bgbl/start.xav?start=//*%5B@attr_id=%27bgbl121s29
59.pdf%27%5D#__bebl_ %2F%2F*%5B%40attr_id%3D%27bgbl12152959.pd{%27%5
D__1640091981261 (22/3/2022). English convenience translation available at: https://www.
bmas.de/EN/Services/Press/recent-publications/2021/act-on-corporate-due-diligence-in-s
upply-chains.html (22/3/2022).
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into force of significant parts of it on 1 January 2023.This has somewhat overshad-
owed the fact that the supply chain responsibilities of the EU Conflict Minerals
Regulation (3TG Regulation)® came into force on 21 January 2021 and thus current-
ly raise questions which under the German SCDDA will only become relevant in
the future from 21 January 2021. The more, it seems to have been completely over-
looked that a large number of market participants dealing with timber and timber
products have already been subject to comparable supply chain responsibilities for
nine years. The supply chain responsibilities of the EU Timber Regulation (EUTR)*
came into force on 3 March 2014. The EU Timber Regulation covers the placing on
the (EU) market of a large part of timber products (including e.g. paper products)’
regardless of the size of the company and regardless of the sector of the operator. To
the surprise of many of the companies concerned, the obligations are not limited to
the timber trade in the narrow sense of the word, but also cover a wide range of
goods made of wood (e.g. furniture or decorative articles) or containing wood (e.g.
wallpaper). For this reason, the scope of application of the EU Timber Regulation is
very broad. Due to the broad scope of the EU Timber Regulation, there is almost
ten years of experience in the German administrative enforcement of supply chain
responsibilities. For this reason, this article will take a look at the experience gained
in advising on the administrative implementation of the EU Timber Regulation as
an example for the implementation of supply chain responsibilities.

These experiences, especially in legal advice, may allow conclusions to be drawn
about the implementation of the 3TG Regulation, which has already begun, and the
future implementation of the SCDDA in Germany.

Since supply chain responsibilities with their special public-private mechanism of
action are a kind of “success model” for the enforcement of standards beyond terri-
torial sovereignty borders, further regulations of this kind can also be expected in
other areas.® In this respect, too, the practical experience with the not entirely sim-
ple administrative implementation of the EU Timber Regulation in Germany offers

3 Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017
laying down supply chain due diligence obligations for Union importers of tin, tantalum
and tungsten, their ores, and gold originating from conflict-affected and high-risk areas,
OJ L 130 of 19/5/2017, p. 1; implemented by the German Mineralische-Rohstoffe-Sorgfalt-
spflichten-Gesetz (MinRohSorgG) of 29 April 2020 (BGBI. I, 864), available at: http://ww
w.gesetze-im-internet.de/minrohsorgg/MinRohSorgG.pdf (22/3/2022).

4 Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 Octo-
ber 2010 laying down the obligations of operators who place timber and timber products
on the market, O] L 295 of 12/11/2010, p. 23, amended by (EU) of the European Parlia-
ment and of the Council of 5 June 2019, OJ L 170 of 25/6/2019, p. 115, in force since 2
December 2010.

5 See Art.2 lit. a and Annex EUTR.

6 The European Commission presented on 23 February 2022 a first draft of a Supply Chain
Directive: Proposal for a Directive of the European Parliament and of the Council on Cor-
porate Sustainability Due Diligence and amending Directive (EU) 2019/1937,
COM(2022) 71 final, available at: https://ec.europa.eu/info/publications/proposal-directive
-corporate-sustainable-due-diligence-and-annex_en (22/3/2022); see also the discussion on
mandatory supply chain due diligence in the Proposal for a gelation of the European Par-
liament and of the Council concerning batteries and waste batteries, repealing Directive
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suggestions for the regulation of the administrative implementation of future supply
chain responsibilities.

B. EU-Timber Regulation (EUTR) - Supply Chains Responsibilities —
Enforcement by public authorities in Germany

For the implementation by the market participants as well as by the national en-
forcement authorities, the fact that the obligations regarding the supply chain re-
sponsibilities of the EU Timber Regulation apply directly is significant. However,
the obligation to implement the regulation only became fully effective on 3 March
2013, i.e. 27 months after the regulation came into force. This gave market partici-
pants, as well as the administrative authorities, a considerable transitional period to
adjust to the new regulations.

The requirements of the EU Timber Regulation itself for administrative enforce-
ment are limited and thus respect the specific features of administrative law in the
Member States. In addition to the requirements of the Regulation only a few imple-
mentation regulations have been issued at EU level, but these do not contain any
significant provisions for administrative enforcement. These implementation regula-
tions are in particular concerning the recognition of monitoring organisations in the
sense of the EU Timber Regulation,® more detailed requirements for the due dili-
gence system and the control of the monitoring organisations’ as well as the report-
ing obligations of the Member States under the EUTR.!°

The enforcement of the supply chain responsibilities is the responsibility of the
Member States. In Germany, the EU Timber Regulation was implemented through
the Timber Trade Protection Act (Holzhandelssicherungsgesetz — HolzSiG).!! Fur-

2006/66/EC and amending Regulation (EU) No 2019/1020 of 10 December 2020,
COM(2020) 798 final.

7 Art.21 EUTR.

8 Commission Delegated Regulation (EU) No 363/2012 of 23 February 2012 on the proce-
dural rules for the recognition and withdrawal of recognition of monitoring organizations
as provided for in Regulation (EU) No 995/2010 of the European Parliament and of the
Council laying down the obligations of the operators who place timber and timber prod-
ucts on the market, OJ L 115 of 27/4/2012, p. 12.

9 Commission Implementing Regulations (EU) No 607/2012 of 6 July 2012 on the detailed
rules concerning the due diligence system and the frequency and nature of the checks on
monitoring organizations as provided for in Regulation (EU) No 995/2010 of the Euro-
pean Parliament and of the Council laying down the obligations of operators who place
timber and timber products on the market, OJ L 177 of 7/7/2012, p. 16.

10 Regulation (EU) 2019/1010 of the European Parliament and of the Council of 5 June 2019
on the alignment of reporting obligations in the field of legislation related to the environ-
ment, and amending Regulation (EC) No 166/2006 and (EU) No 995/2010 of the Euro-
pean Parliament and of the Council, Directives 2002/49/EC, 2004/35/EC, 2007/2/EC and
2010/63/EU of the European Parliament and of the Council, Council Regulation (EC)
No 338/97 and (EC) No 2173/2005, and Council Directive 86/278/EEC, O] L 170 of
25/6/2019, p. 115.

11 German Holzhandelssicherungsgesetz (HolzSiG) of 29 April 2011, available at: https://w
ww.gesetze-im-internet.de/holzsig/HolzSiG.pdf (22/3/2022).
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thermore, a national administrative regulation for the implementation of the
HolzSiG is in force,'? which binds the BLE and regulates details of administrative
enforcement.

Insofar as this does not provide for special provisions for the administrative pro-
cedure, the general instruments governing the administrative procedure and the fine
procedure shall apply. These are, in particular, the Federal Administrative Procedure
Act (Verwaltungsverfahrensgesetz — VwV{G),1> the Federal Administrative En-
forcement Act (Verwaltungsvollstreckungsgesetz — VwVG),!* since the competent
authority is a federal authority, and the Procedure of the Administrative Courts
Code (Verwaltungsprozessordnung — VwGO)" and the Administrative Offences
Act (Ordnungswidrigkeitengesetz — OWiG).1

I. Competent authorities and cooperation with German customs authorities

The Member States designate the competent authorities (Art.7 EUTR). In Ger-
many, the main competent authority for administrative enforcement is the Federal
Office for Agriculture and Food (BLE) according to Sec. 1 par. 2 HolzSiG. Al-
though the administrative enforcement of federal laws also lies with the Linder, the
federal legislator has taken the opportunity to concentrate the administrative en-
forcement of the EU Timber Regulation for timber and timber products from third
countries with a federal authority. Only monitoring of operators who place timber
harvested in Germany on the market for the first time, i.e. forest owners and pur-
chasers of unharvested timber (“standing stock”), remain within the responsibility
of the Lander."”

12 German Allgemeine Verwaltungsvorschrift zum Holzhandels-Sicherungs-Gesetz und zur
Aufhebung von Verwaltungsvorschriften im Bereich des Rechts tiber forstliches Vermeh-
rungsgut HolzSiGVwV of 25 November 2013, available at: https://www.ble.de/SharedDo
cs/Downloads/DE/Wald-Holz/Holzhandelssicherungsgesetz-Verwaltungsvorschrift.pdf
?__blob=publicationFile&v=1 (22/3/2022). Market participants can only recur to an ad-
ministrative regulation to a limited extent. An administrative regulation is internal admin-
istrative law, which the individual can at best invoke by recurring to a violation of the
principle of equality.

13 German Verwaltungsverfahrensgesetz (VwV{G), revised of 23 January 2003, available at:
https://www.gesetze-im-internet.de/vwvfg/VwVIG.pdf (22/3/2022)..

14 German Verwaltungs-Vollstreckungsgesetz (VwVG) of 27 April 1953, availabe at: https://
www.gesetze-im-internet.de/vwvg/VwVG.pdf (22/3/2022).

15 German Verwaltungsgerichtsordnung (VwGO), revised 19/3/2991.

16 German Gesetz tiber Ordnungswidrigkeiten (OWiG), revised of 19 February 1987, avail-
able at: https://www.gesetze-im-internet.de/owig_1968/OWiG.pdf (22/3/2022), English
convenience translation at: https://www.gesetze-im-internet.de/englisch_owig/englisch_o
wig.pdf (22/3/2022).

17 See Sec. 1 par. 1 last sentence HolzSiG and Sec. 2 par. 1 HolzSiGVwYV, in respect of the
due diligence system specifically Sec. 5 HolzSIGVwV. The Federal States have passed re-
spective legislation, e.g. Saarland Verordnung tiber die Zustindigkeit nach dem Holzhan-
dels-Sicherungs-Gesetz (ZV-HolzSiG) of 16 June 2015 (Amtsblatt I 2015, 395), available
at: https://recht.saarland.de/bssl/document/jlr-HolzSiGZustVSLpP1 (22/3/2022).
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The cooperation with the German customs authorities provided for in Sec. 3
HolzSiG serves primarily to enforce the market ban according to Art. 4 par. 1 EU-
TR. In practice, however, the activities of the customs authorities also constitute an
essential part of the enforcement of obligations with regard to supply chain respon-
sibilities: If infringements of the market ban are detected by the customs authorities
before the goods are released for free circulation, i.e. before they are placed on the
market, these regularly trigger further investigations by BLE, also with regard to
the obligations to create a corresponding due diligence system. Information ob-
tained by the customs authorities in the course of import controls is shared with the

BLE (Sec. 3 par. 1 HolzSiG).

I1. Checks

According to Article 10 EUTR Member States shall carry out checks to verify if the
operators complied with their obligations in respect of the supply chains responsi-
bilities, in particular to exercise due diligence when placing a product on the market
and to “use a framework of procedures and measures, hereinafter referred to as a
‘due diligence system’ as set out in Article 6” (Art. 4 par. 2 EUTR) and to maintain
and regularly evaluate such system (Art. 4 par. 4 EUTR). Such checks shall be con-
ducted either on a risk-based approach in accordance with a periodically reviewed
plan (Art. 10 par. 2 EUTR) or in the case of specific indication of incompliance. The
checks and their outcome shall be recorded (Art. 11 EUTR).

In addition to the already directly applicable Art. 10 and 11 EUTR, the German
HolzSiG does not provide for any additional specific provisions for the implemen-
tation of risk-based or occasion-related inspections of operators. The HolzSiG,
however, stipulates more comprehensively and not limited to checks the obligation
to provide information upon request of the authority, to tolerate certain investiga-
tion measures also on site in the business premises (Sec. 6 par. 1 through par. 4
HolzSiG). This obligation, which also covers the checks of the authority as provid-
ed for in the EU Timber Regulation, is backed by the general clause in Sec. 2 par. 1
first sentence. It authorises the competent authorities to take all necessary orders
and measures, inter alia, to detect violations of the EU Timber Regulation and its
implementing provisions. This unproblematically also includes investigations at the
operators, be it occasion-related and risk-related.

The investigative powers of the BLE are supplemented by the obligation of oper-
ators to notify it of the import of timber and timber products from third countries
before placing them on the market. This obligation is subject to a fine, but can of
course only take effect if the operators are aware that they are subject to the EU
Timber Regulation.

In fact, the BLE has been carrying out regular risk-based checks across all sectors
of the markets for timber and timber products for years, which in the meantime has
also reached sectors and companies that, at least subjectively, thought they were far
removed from the timber sector and the scope of application of the EUTR. This is
evidenced not least by the number provided in the annual reports that the Member
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States must make available to the Commission and the public on the implementa-
tion of the EU Timber Regulation pursuant to Art. 20 par. 1 EUTR and the annual
evaluations of the Commission pursuant to Art. 20 par. 2 EUTR.!$

The risk-based check of compliance with the supply chain responsibilities by
BLE typically starts with an on-site inspection. The background is that the EU
Timber Regulation, unlike the 3 TG Regulation'” or SCDDA,?® does not require
operators to document their due diligence system to the BLE or to the public. This
excludes risk-based desktop audits of the due diligence system.

II1. Enforcement by obligatory orders and their execution

The national public authority shall be entitled to issue obligatory orders (“notices of
remedial actions”) to mitigate any incompliance (Art. 10 par. 5 EUTR). The compe-
tent authority shall also have the option to take interim measures, including but not
limited to seizures or prohibition of marketing timber and timber products (Art. 10
par. 5). Accordingly, Sec. 2 (1) of the Timber Trade Safety Act contains a general
clause that authorises the BLE to issue all necessary orders and measures not only
to detect violations, but also to eliminate detected violations or to prevent future vi-
olations. A large number of specific individual measures are then named by way of
example in five paragraphs. They are all product-related. If violations of the obliga-
tions concerning supply chain responsibilities, e.g. the absence or defectiveness of a
due diligence system, have not manifested themselves in the defectiveness of the
documentation of the lawful handling of the goods, the measures do not apply. In
this case, the only recourse is to the general power in Sec. 2 par. 1 first sentence
HolzSiG to order the mitigation of the default. Such order is usually linked to a rea-
sonable deadline. An appeal by the operator against such a binding order under
German administrative procedure and procedural law would suspend its enforce-
ability (Art. 80 par. 1 first sentence VwGO). Nevertheless, Sec. 80 par. 2 no 4 Vw-
GO allows the authority to order the immediate enforceability of the binding order.
The prerequisite for this is that there is a specific special public interest in immediate
enforceability. The order is discretionary and must comply with the general require-
ments of the rule of law, in particular the principle of proportionality. The order
must also be justified in writing (Sec. 39 VwV{G).

The EU Timber Regulation does not contain any specific provisions for the com-
pulsory enforcement of binding orders. Unlike for penalties (Art. 19 EUTR), there
is not even an obligation for Member States to ensure that orders are “effective”.

18 See Enropean Commission, EUTR: Union-Wide Overview for the Year 2020, available at:
https://ec.europa.eu/environment/forests/pdf/EUTR %200verview %202020_alternative.
pdf (22/3/2022) and European Commission, Key Obligations and Practical Aspects of the
Application of the EUTR - 2020, available at: https://ec.europa.eu/environment/forests/p
df/EUTR %20MS%20Key %200obligations%20and % 20practical %20aspects % 200f %20im
plementation%20and %20enforcement%202020.pdf (22/3/2022).

19 Art.7 par. 1 and par. 3 3TG Regulation.

20 Sec. 10 and Sec. 12 SCDDA.
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The recourse to the principle of effer utile fills this gap only very unspecifically. This
seems to indicate that the means of choice for the compulsory enforcement of obli-
gations under the EU Timber Regulation are “dissuasive” penalties. This is surpris-
ing, since the sustainable establishment of the legal situation should have priority,
especially as far as the obligations concerning the supply chains responsibilities are
concerned. The experience with the implementation of the EU Timber Regulation
in Germany proves that the binding orders to mitigate violations of the due dili-
gence system under the sword of Damocles of an effective administrative compulso-
ry execution are probably more sustainable and effective than “dissuasive” financial
penalties: The execution of a binding order to enforce a breach of the obligations
concerning supply chain responsibilities is subject to the VwVG. The implementa-
tion of the due diligence system in particular sourcing the timber back upstream of
the supply chain are actions that can only be carried out by the operator itself, nei-
ther by a third party nor by the authority. Therefore, they can only be executed by
threatening and imposing enforcement payments (Zwangsgeld, § 11 VwVG) in an
amount of up to EUR 25,000. If the operator does not comply with the enforceable
order within the set period, he forfeits the enforcement payment. The enforcement
payment may be repeatedly imposed, up to the permissible limit of EUR 25,000
each time, until the order is complied with. Since the assessment of the amount of
the enforcement payment is again subject to the authority’s discretion and bound to
the principles of the rule of law and in particular the principle of proportionality,
the limit of EUR 25,000 cannot be exhausted in the first instance. This allows the
amount and thus the pressure to be increased in the case of continued violations. It
proves to be particularly effective that the setting of the enforcement payment can
be combined with the threat to order substitute imprisonment (Ersatzzwangshaft,
§ 16 VwVG) of two days to two weeks against the obligated person in the event that
the enforcement payment cannot be collected. Understandably, this threat has a
considerable psychological effect, especially on legal laypersons even though it can
easily be avoided by settlement of the set enforcement payment.

Such enforcement payments are coercive means in the enforcement of a binding
order within the meaning of Art. 10 par 5 EUTR and therefore not penalty pay-
ments within the meaning of Art. 19 EUTR.

IV. Cooperation of Member States, authorities and Commission

The competent authorities of the various Member States shall cooperate with each
other, with authorities of third countries and with the European Commission and
exchange information in particular on cases of serious incompliance and on the
types of penalties imposed (Art. 12 EUTR). Practical experience shows that the ex-
change and cooperation between Member States and their competent authorities are
essential. Still, the enforcement pressure in the implementation of the EU Timber
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Regulation is very different in the various Member States.?! This suggests that the
enforcement pressure in one Member State can also be avoided by transferring the
placement on the market to another Member State with, according to experience, a
lower level of control and less effective enforcement.

V. Obligation on Member States and Commission to assist operators

The Member States are “without prejudice to the operators” obligation to exercise
due diligence” obliged to provide assistance and guidance to the operators, taking
into account in particular the needs of small and medium sized enterprises (Art. 13
par. 1 EUTR). Such assistance shall not impair the independence of the competent
authority to enforce the regulation (Art. 13 par. 4 EUTR).

The Commission has fulfilled its obligation from Art. 13 (1) EUTR to assist the
Member States in supporting the operators by issuing Guidance Documents.??
These are of great practical importance for the application of the EU Timber Regu-
lation, be it by the market operators or by the administrative authorities, even if
these documents are not legally binding.

However, the EU Timber Regulation sees the Member States as primarily respon-
sible for supporting the operators in implementing the obligations regarding supply
chain responsibilities. The European Commission, on the other hand, only has a
supporting role (Art. 13 par. 1 EUTR). Measured against this, it is noticeable that
the information and support offered by the German authorities, in particular the
BLE? as well as the Thiinen Institute?* is rather limited in comparison to the assis-
tance provided by the European Commission. In addition, experience with adminis-
trative enforcement shows that the BLE often finds itself prevented from providing
more intensive advice to market participants, particularly with regard to the due
diligence system and its design, due to its obligation to neutrally in the enforcement

21 Even if the differences in the sizes of the economies were taken into account, the numbers
set out in European Commission, EUTR: Union-Wide Overview for the Year 2020, p. 2
available at: https://ec.europa.cu/environment/forests/pdf/EUTR %200verview %202020
_alternative.pdf (22/3/2022) indicate a different intensity of administrative actions in the
various Member States.

22 In particular the basic Commission Notice Guidance Document for the EU Timber
Regulation of 12.2.2016, C(2016) 755 final, backed by a number of additional guidance
documents, like on Consideration of Prevalence of Armed Conflict and Sanctions in Due
Diligence Systems, all available at the European Commission’s comprehensive informa-
tion and assistance site: https://ec.europa.eu/environment/forests/timber_regulation.htm
(22/3/2022).

23 The BLE timber trade starting internet page: https://www.ble.de/DE/Themen/Wald-Hol
z/Handel-Holz/handel-holz_node.html (22/3/2022).

24 'The Johann Heinrich von Thiinen Institute — Federal Research Institute for
Rural Areas, Forestry and Fisheries forms part of the Federal Ministry of Food and Agri-
culture developing scientific basics to assist decision making of German federal institu-
tions (e.g. wood analysis commissioned by the BLE in the course of the enforcement of
the EU Timber Regulation). See the starting page of its specialist Forrest Institute: https://
www.thuenen.de/en/wf/ (22/3/2022).
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of the obligations of the EU Timber Regulation (see Art.13 par. 3 EUTR). This
makes effective implementation considerably more difficult, as market participants
are to a certain extent dependent on trial-and-error. This is all the more true as the
EU Timber Regulation does not prescribe detailed and practical standards that have
already been tried and tested in other regulatory environments. Unlike the 3TG
Regulation, it does not refer to the recognised standards, such as Annex II of the

OECD Due Diligence Guidance? (Art. 4 lit. b 3TG Regulation).

VI. Sanctions by penalties

Apart from the enforcement of the operator’s obligations in respect of the supply
chains responsibilities by binding administrative orders and their execution, the
members states shall according to Sec. 19 EUTR impose “effective, proportionate
and dissuasive penalties” on the operators for infringements of the regulation’s obli-
gations. Penalties may include financial fines related to the environmental damage,
tax losses or “economic detriment” and making sure that the incompliant operator
was deprived of the economic benefits derived from serious infringements. Penalties
may also include seizure of timber and timber products or the immediate suspen-
sion of the authorization to trade.

The EU Timber Regulation does not prescribe to the Member States which
penalties are to be introduced in detail, but limits itself to the fact that they must be
effective, proportionate and dissuasive.

With regard to the specific obligations concerning supply chain responsibilities,
the HolzSiG in Germany created the possibility of imposing fines and confiscating
objects to which the administrative offence relates. An administrative fine of up to
EUR 50,000 can be imposed for

* breach of the obligation to have and maintain an appropriate due diligence sys-
tem (Sec. 7 par. 5, par. 2 no 2 HolzSiG, Art. 4 par 3 EUTR),

* failure to properly provide information and evidence on the due diligence system
(Sec. 7 par. 5, par. 3 no 3 and no 3, Art. 6 par. 1 lita and litb EUTR) or

» failure to return affected timber or timber products at his own expense to the
place of origin if the violation of the law concerning the due diligence system has
manifested itself in an illegal placing on the market (Sec. 7 par 5, par 4 no 1, Sec. 2
par 3 no 1 HolzSiG Art. 4 par 2 and Art. 6 EUTR).

An administrative fine of up to EUR 20,000 can be imposed for the breach of the
obligation

25 See OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from
Conflict-Affected and High-Risk Areas Second Edition, available at: https://www.oecd.o
rg/corporate/mne/GuidanceEdition2.pdf (22/3/2022).
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* to provide information to the authority upon request (Sec. 7 par 5, par 4 no 2,
Sec. 6 par 1 HolzSiG)

* to notify the import of timber or timber products to the BLE (Sec. 7 par 5, par 4
no 4, Sec. 6 par 5 first and second sentence, fourth sentence HolzSiG)

However, the failure to comply with a binding order bases on the general power in
Sec. 6 par 1 first sentence is no administrative offence.

Whether and to what extent administrative penalties are imposed, is at the discre-
tion of the authority. In exercising this discretion, it is again bound by the principles
of the rule of law, in particular the principle of proportionality. All factual and per-
sonal circumstances of the offence are to be taken into account, i.e. the gravity of
the offence and the damage as well as the personal guilt in the sense of Art. 19 par 1
lita EUTR. In fact, however, administrative offences are regularly prosecuted. This
may also have its reason in the fact that the member states and thus also the authori-
ties are under the EU Timber Regulation obliged to make penalties effective. This
has a discretionary effect. Fines can only be imposed once for an administrative of-
fence. For first-time offenders, they are regularly rather moderate and far from ex-
hausting the range of penalties. If an operator repeatedly commits an offence, the
fines for each offence increase. The option to impose administrative fines is supple-
mented by the additional possibility of skimming off the economic benefits (e.g. not
only the profit but the turn-over) obtained through the unlawful act (sec. 30 par. 3,
sec. 17 par. 4 OWiG) and thus of the economic benefits in the sense of Art. 19 par. 1
lit. a EUTR. In practice, however, the author is not aware of any cases in which this
option has been used. This may be due to the fact that it is difficult to prove for the
BLE the necessary connection between violations of the non-goods-related obliga-
tions concerning supply chain responsibilities (e.g. the obligations for a due dili-
gence system) and certain benefits that could be skimmed off.

Accountable for the administrative fines are the persons responsible for the viola-
tion of the law, i.e. regularly the management. Furthermore, the fine can also be im-
posed on the company as such (Sec. 30 par 1 OWiG). This personal accountability
puts a lot of personal pressure on the responsible persons. It is intensified by the
fact that activity-related fines of more than EUR 200 are entered in the central busi-
ness register (Gewerbezentralregister) (Sec. 149 par. 2 no 3 Commercial Code —
Gewerbeordnung — GewO).26 The central business register is always called up if,
for example, the person’s commercial reliability has to be proven, for example be-
fore registration as a managing director. This also exerts a strong compliance pres-
sure on the responsible persons that goes beyond the mere sanction effect — provid-
ed that they are aware of their obligations under the EU Timber Regulation.

Last but not least it shall be pointed out that above-mentioned enforcement pay-
ments (Zwangsgeld) in the context of administrative execution of binding orders
under Art. 10 par 5 EUTR are not penalties in this sense. Penalties according to
Art. 19 EUTR sanction the breach of obligations retrospectively. Enforcement pay-

26 German Gewerbeordnung (GewO) revised 22/2/1999, available at: https://www.gesetze-i
m-internet.de/gewo/GewO.pdf (22/3/2022).
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ments in the course of the enforcement of binding orders, on the other hand, serve
to mitigate a default and to ensure future compliance with the obligations.

C. Implementation of EU 3TG Regulation and German Supply Chains Due
Diligence Act by public authorities in Germany

I. EU 3TG Regulation

The 3TG Regulation has already been fully effective since 1 January 2021 and has
been implemented in Germany in 2020 through the MinRohSorgG. Nevertheless,
an administrative practice for the enforcement of the obligations with regard to sup-
ply chains responsibilities, in particular the creation of a due diligence system, can-
not yet be ascertained yet, as the decisive ex-post checks according to Art. 11 3TG
Regulation are reportedly only in preparation for 2022. Part of the implementation
of supply chain responsibilities is not only the enforcement of legal obligations. An
essential condition for effective implementation is again the creation of sufficient
awareness among market participants and their preparation for the obligations to
become effective. In this respect, a first assessment of at least the preparation mea-
sures for the implementation of the 3TG Regulation in 2022 appears sensible.

The Member State Competent Authority — MSCA — (Art. 10 3TG Regulation) is
the German Inspection Agency for EU Due Diligence in Natural Resources Supply
Chains (Deutsche Kontrollstelle fiir EU-Sorgfaltspflichten in Rohstofflieferketten —
DEKSOR) ?” which forms part of the Federal Institute for Geosciences and Natural
Resources (Bundesanstalt fiir Geowissenschaften und Rohstoffe — BGR) (Sec. 2
MinRohSorgG).

Similar to the entry into force of the EU Timber Regulation, there was also a
transitional period; in this case three and a half years since the entry into force of the
3TG Regulation on 8 June 2017 until the obligations regarding the four conflict
minerals (tin, tantalum, tungsten and gold) became effective at 1 January 2021. In
contrast to the introduction of the EU Timber Regulation, DEKSOR and the Com-
mission have used this transitional period more stringently to fulfil their obligation
under Article 13 of the 3TG Regulation to provide technical assistance and guidance
to market participants. The European Commission used this time in particular to
offer small and medium-sized enterprises guidance on the introduction of the due
diligence system.?® Since the entry into force of the MinRohSorgG, DEKSOR has
also been proactively and stringently pursuing the preparation of the potentially
covered German market participants (150 to 200 operators annually) even before
the obligations take effect. According to own information by DEKSOR, from May
2021 onwards, trial inspections were carried out at four operators, which were ar-

27 Starting page of DEKSOR at: https://www.bgr.bund.de/DE/Gemeinsames/UeberUns/D
EKSOR/DEKSOR_node.html (22/3/2022).

28 See the Online-Tool “Due Diligence Ready”, available since 2019 at: https://ec.europa.eu/
growth/sectors/raw-materials/due-diligence-ready_de (22/3/2022).
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ranged by the trade associations. In July / August 2021, quick desk-top inspections
were carried out at approximately 170 German operators on the basis of data from
the customs authorities and publicly available information (in particular such avail-
able online). The affected companies were contacted directly, which was under 3 TG
Regulation more feasible with a total number of 150 to 200 per year than under the
EU Timber Regulation with its considerably larger and less definable target group.
However, DEKSOR’s support and advice to covered companies suffers from the
same dilemma as BLE’s support to operators under EU Timber Regulation: DEK-
SOR is also the enforcement authority. Its support must therefore also not jeopar-
dise its independence in enforcing the obligations and must not compromise its task
as a supervisory authority (Art. 13 par. 3TG Regulation). The function as superviso-
ry authority has priority over the advisory task. This limits the effectiveness of its
advice and preparation.

II. German Supply Chains Due Diligence Act (SCDDA)

The SCDDA is at an even earlier stage of implementation compared to the 3TG
Regulation. The law came into force on 23 June 2021, but for the first group of Ger-
man enterprises and branches (more than 3.000 employees) the obligations will only
become effective on 1 January 2023, and for the second group (more than 1000 em-
ployees) only one year later (Sec. 1 par 1 SCDDA). Necessarily, there is also a lack
of administrative practice in this respect, except for the preparatory measures by ad-
ministrative and governmental bodies for the preparation of the applicability of the
obligations. Here, too, a substantial transition period of 17 months, i.e. a good year
and a half, is available for the preparation of the implementation.

The competent authority for control and enforcement of the obligations under
the SCDDA is the Federal Office for Economic Affairs and Export Control (Bun-
desanstalt fiir Wirtschaft und Exportkontrolle — BAFA).?’ But not BAFA but the
Federal Ministry of Labour and Social Affairs (Bundesministerium fiir Arbeit und
Soziales), on the basis of its own competence and not primarily based on the SCD-
DA, has started a broad-based introduction initiative within the framework of the
“National Action Plan for Business and Human Rights” (Nationaler Plan fir
Wirtschaft und Menschenrechte — NAP) with intensive involvement of business
associations and the economic participants.’® As part of this initiative, the Ministry’s
own measures to support businesses as well as measures by third parties were trans-
parently interconnected at an early stage.’! For example, the ministry conducted in-
dustry dialogues, made 12 best-practice examples of well-known companies avail-

29 Sec. 19 par. 1 SCDDA.

30 See the starting page: https://www.csr-in-deutschland.de/DE/Wirtschaft-Menschenrechte
/wirtschaft-menschenrechte.html (22/3/2022).

31 See for the broad scope of guidance for enterprises: https://www.csr-in-deutschland.de/D
E/Wirtschaft-Menschenrechte/Gesetz-ueber-die-unternehmerischen-Sorgfaltspflichten-i
n-Lieferketten/Umsetzung-durch-Unternehmen/umsetzung-durch-unternehmen-art.htm
1(22/3/2022).
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able and provided comprehensive information. In contrast, BAFA’s own service,
which is explicitly obliged to support economic operators according to Sec. 20
SCDDA, is rather plain; it essentially refers to the initiative of the Federal Min-
istry.*? By separating the function of offer of guidance (ministry) from the supervi-
sory function (BAFA), the quality of support to economic operators can obviously
be significantly increased without corrupting the independence of the supervisory
function. This could also serve as a model for the introduction of supply chain re-
sponsibilities in other areas.

D. Conclusion

In the legal advice provided to operators, it is noticeable that even almost ten years
after the obligations under the HolzSiG came into effect, many small and medium-
sized enterprises are still not aware that the regulations apply to them. Even com-
panies that in general spend a great deal of time and effort on identifying and fulfill-
ing their legal obligations have only become aware of the fact that they fall within
the scope of the EU Timber Regulation through the inspections.?® This observation
is not limited to small and medium-sized enterprises. Even though the Federal Gov-
ernment as well as the various cross-sectoral trade associations have informed about
the coming into effect of the obligations under the EU Timber Regulation and even
though information was of course also available in the press, awareness of the ma-
jority of market participants has apparently not been achieved. The guarantee of a
transitional period of several years as such combined with only unspecific informa-
tion is not suitable on its own to adequately and efficiently prepare the implementa-
tion of complex obligations like those concerning due diligence systems and supply
chains responsibilities. An inadequate introduction with too little consultation of
the economic operators makes the introduction of supply chain responsibilities in-
effective and requires more enforcement efforts for the public authorities on the
long run. It seems essential to provide sufficient guidance in the transition phase in a
stringent and targeted manner. The same applies to the need of support in the course
of the administrative enforcement of the obligations.

As the example of the introduction of the SCDAA shows, it can be helpful to se-
parate the offer of the necessary government support from the execution of the su-

32 See the BAFA starting page for the SCDDA: https://www.bafa.de/DE/Lieferketten/liefer
ketten_node.html (22/3/2022).

33 This observation is confirmed by the results of a representative survey of market partici-
pants conducted by the Thiinen Institute of International Forestry and Forest Economics
in 2018: “Only one-third of operators comply with the EUTR, mainly driven by a lack of
information. However, legally compliant operators cover the majority of the imported
timber to Germany. To increase the level of implementation, access to information for
small enterprises outside the timber-related sector would have to be guaranteed.”; M.
Kithke, Implementation of the European Timber Regulation (EUTR) by German im-
porters, Project Brief, available at: https://literatur.thuenen.de/digbib_extern/dn061751.p
df (22/3/2022); for more information and details see: https://www.thuenen.de/de/wi/proj
ekte-liste/die-eu-holzhandelsverordnung-und-ihre-folgen/ (22/3/2022).
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pervisory function. Whether the introduction of the SCDAA generates at the end of
the day more awareness and ultimately more compliance than the less intensive in-
troduction of the EU Timber Regulation remains to be seen. Nevertheless, the ex-
ample proves that more intensive support by government agencies in the separation
of supervisory functions is feasible.

Furthermore, practical experience with the implementation of the EU Timber
Regulation proves that differences between the member states lead to market partic-
ipants switching supply chains and business to less strict member states in the sense
of enforcement shopping. This could also be counteracted if the Member States
were more active in fulfilling their obligation to cooperate and exchange informa-
tion (cf. Art. 12 EU Timber Regulation, Art. 13 3TG Regulation).

Finally, it also proves to be problematic in enforcement if the regulations, e.g. for
due diligence systems, do not refer to harmonised standards, such as those of the
OECD. This not only increases uncertainty for the legal practitioner because expe-
rience is not transferable. The existence of different standards also increases the nec-
essary implementation effort considerably, since the market participants subject to
various supply chains responsibility regimes can even within the EU not easily
transfer basic structures of the due diligence system from one area to the other. This
applies all the more to companies that are active in third countries and may have to
comply with additional not harmonised standards even within the same field, e.g.
the different concept of conflict mineral in the United States of America under the

Dodd-Frank-Act.
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