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The dominant narrative in the international discourse on proportionality
assumes that proportionality originated in 19% century Prussian administra-
tive law and was picked up by the German Federal Constitutional Court
after the second World War. From there, it proliferated across the globe.! The
book Proportionality and Transformation that was edited by three leading
Latin American constitutionalists, Francisca Pou-Giménez, Laura Clérico
and Esteban Restrepo-Saldarriaga, wants to challenge this narrative. The
editors intend to enrich the international debate, showcasing the Latin
American experience, and highlight that the Latin American use of propor-
tionality has its own idiosyncrasies (pp. 3-4). The result is a welcome addition
to the global debate. The book covers a region which is underrepresented in
the English-speaking discourse and is another proof that the widespread
adoption of proportionality does not necessarily lead to a “global model”2 of
constitutional rights.3

This case is made most elegantly by Laura Clérico and Federico De Fazio
in their chapter on proportionality in Argentina. The authors show that the
idea of proportionality emerged in Argentinian jurisprudence in the form of
a reasonableness test in the first half of the 20" century. This test combined
a suitability assessment and a balancing test (p. 22). In its later case law, the
Argentine Supreme Court was influenced both by the German Federal
Constitutional Court as well as the United States (US) Supreme Court.
However, it did not replace its own doctrines with the ideas of the latter
courts, but rather used them to shape the doctrine, while keeping the
original core.

Other chapters illustrate the development of the proportionality doctrine
in Ecuador, Mexico, Peru, and Chile. For example, Daniela Salazar-Marin
and Ramiro Avila Santamaria provide a rich description of the Ecuadorian
experience. They refer to the influence of Robert Alexy (p. 46) and make a
detailed and thorough systematisation of the use of proportionality in the
case law of the Ecuadorian Constitutional Court. However, not all Latin
American jurisdictions have wholeheartedly adopted the proportionality test.

1 Alec Stone Sweet and Jud Mathews, ‘Proportionality Balancing and Global Constitu-
tionalism’, Colum. J. Transnat’l L. 47 (2008), 68-149 (73).

2 Kai Moller, The Global Model of Constitutional Rights (Oxford: Oxford University Press
2012).

3 See Jacco Bombhoff, Balancing Constitutional Rights: The Origins and Meanings of Post-
war Legal Discourse (Cambridge: Cambridge University Press 2013).
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Virgilio Afonso da Silva and Paula Gorzoni show for the Brazilian Supremo
Tribunal Federal that proportionality considerations can only be found in
opinions of individual judges. However, as there has never been a majority of
judges basing their opinion on proportionality, it is difficult to say that the
Supreme Court as such has adopted proportionality as a fundamental rights
doctrine.

Some chapters go beyond the discussion of the practice of different Latin
American courts. For example, Francisca Pou-Giménez has included a
thought-provoking piece on the observation that many courts do not discuss
the question of who bears the burden of proof and justification in propor-
tionality cases. In his excellent epilogue, Jamal Greene contrasts the Latin
American with the US experience, asking why civil law jurisdictions in Latin
America have adopted the flexible proportionality approach, while the US
Supreme Court as a common-law court has favoured a more categorical
approach. Greene argues that the resistance in the US to proportionality
ultimately boils down to latent anti-egalitarian sentiments in the Supreme
Court after Nixon provided the Court with a conservative majority. He
observes that anti-egalitarian effects were easier to defend using categorical
doctrines without having to reveal the real, anti-egalitarian motives (pp. 319-
323).

However, despite the richness of some of the individual accounts of the
different proportionality experiences, the reader is left to wonder whether
there are specific Latin American characteristics to these experiences. Some
chapters describe an interesting fusion of elements of the German and the US
fundamental rights doctrines (e. g. Argentina, Mexico, Colombia). However,
this is nothing that is unique to Latin America, but can also be found in other
jurisdictions with a strong exposure to both German and the US legal culture,
such as, e.g. Taiwan.*

Another feature particular to the region seems to be the presence of pro-
portionality in the realm of social rights. There is some evidence for the use
of proportionality in this context. This contrasts with some other jurisdic-
tions, such as South Africa or Germany, in which proportionality plays a
prominent role, but has not been employed in the area of social rights.5 The
use of proportionality in the context of social rights can, in particular, be
observed in Colombia. Magdalena Correa Henao and Alejandra Osorio Alvis
show how proportionality has been incorporated into the integrated regres-

4 See Chin-Chie Lin, ‘Proportionality in Taiwan: American-German Fusion’ in: Po-Jen Yap
(ed.), Proportionality in Asia (Cambridge: Cambridge University Press 2020), 60-80.

5 See Niels Petersen, Proportionality and Judicial Activism (Cambridge: Cambridge Uni-
versity Press 2017), 145-146 for Germany; David Bilchitz, Poverty and Fundamental Rights
(Oxford: Oxford University Press 2007), 135-177 for South Africa.
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sion test that the Colombian Constitutional Court uses when reviewing the
potential violation of economic, social and cultural rights. The Colombian
Constitutional Court argues that regressive legislative measures can only be
justified if they pass the proportionality test (pp. 144-145). In the case of the
Inter-American Court of Human Rights (IACtHR), the picture is less clear.
The chapter of Serrano Guzmén focuses on the use of proportionality in
equality cases. The author shows that the IACtHR frequently uses propor-
tionality in direct discrimination and arbitrary treatment cases (pp. 191-197).
However, while the TACtHR has given a social rights dimension to equality
by imposing a positive duty on states to overcome structural disadvantages
(most notably in the Fireworks Factory case), the Court has, so far, refrained
from using proportionality in this context (p. 203). Therefore, the book does
present some, but no widespread evidence for the use of proportionality in
social rights cases.

However most strikingly, the book lacks evidence for a specifically Latin
American judicial discourse on proportionality. Do different Latin Ameri-
can jurisdictions influence each other when it comes to the use of propor-
tionality? To what extent are domestic courts influenced by the IACtHR?
If the individual chapters refer to foreign influences, they usually refer to
Germany or the United States (see, e.g. pp. 46, 69, 101). Armin von Bogdan-
dy and René Uruefia have recently observed the emergence of a Latin
American human rights community that includes, among other actors, the
IACtHR as well as domestic judges and that leads to a “Latin American
transformative constitutionalism”.® This community is largely absent in the
picture of the development of proportionality that emerges from the re-
viewed book. It would have been interesting to know whether this is
because such a community does not exist in the specific context of pro-
portionality or whether the absence in the book has other reasons. Is the
parallel development of proportionality in many Latin American jurisdicti-
ons just a coincidence?

Despite this omission, the book is a valuable resource about the use of
the proportionality doctrine in Latin America. As such, it makes some
jurisdictions accessible to the international discourse, for which it is diffi-
cult to find comprehensive accounts in English. Therefore, it is a highly
welcome addition to the research on proportionality. Even beyond pro-
viding a mere description of the proportionality practice, it includes many
excellent chapters that are worth reading. However, it does not completely
fulfil its potential because it leaves the reader wondering what the specifi-

6 Armin von Bogdandy and René Urueiia, ‘International Transformative Constitutionalism
in Latin America’, AJIL 114 (2020), 403-442.
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city of the proportionality practice in Latin America is. Nevertheless, the
book makes an already rich international discussion on proportionality
even richer.

Niels Petersen, Miinster

ZaoRV 83 (2023) DOI10.17104/0044-2348-2023-2-373



https://doi.org/10.17104/0044-2348-2023-2-373
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by-sa/4.0/

100 Years of Research in
Comparative Public Law and International Law

Call for Focus Sections and Papers

In 2024, the Max Planck Institute for Comparative Public Law and International Law, Heidelberg
(MPIL), will celebrate its 100" anniversary. Over the years, the Institute’s research has tackled
foundational issues of public international law, European Union law as well as comparative
public law and at times has shaped the debate. As the first centenary comes to a close, we take
a critical look back at the past, yet we also want to look forward by exploring topics, challenges,
and methods for the next century.

A fine forum for this is the MPIL's diamond Open Access journal, the Zeitschrift fiir
auslédndisches offentliches Recht und Vélkerrecht (Za6RV) — also known as Heidelberg Journal
of International Law (HJIL). The Za6RYV invites proposals for focus sections or papers which
address new topics, challenges, methods, and approaches for research in public international
law, European Union law, or comparative public law. In particular, the journal encourages young
scholars from all over the world to submit their work. Manuscripts may be written in English or
German.

The journal is peer-reviewed and published by C.H. Beck (current issues can be retrieved here).
Since 2021, the ZabRV has published all articles diamond Open Access, i.e. we do not charge
fees either to authors or readers. Besides contributing to the free availability of scholarship
worldwide, authors of the ZadRV benefit from the enlarged distribution of their work as the
significant boost in our access rates testifies. Additionally, as of volume 82 (2022), the Journal is
indexed with Scopus, making articles visible and discoverable in what is arguably the world’s
most comprehensive interdisciplinary indexing service.

Authors can expect a speedy review and decision-making process, ensuring that authors
receive timely feedback and have their work published quickly.

Submission

All proposals for focus sections can be submitted to zaocerv@mpil.de. Proposals should include
a short description of the topic and possible contributions (maximum of 1,000 words).

All manuscripts must be original and may not currently be under consideration for publication
elsewhere. Manuscripts should normally range from 5,000 to 10,000 words in length, including
footnotes. Authors are kindly reminded of consulting, before submission, the ZabRV's
Publication Ethics and Publication Malpractice Statement, its Submission Guidelines and the
List of Abbreviations (available here). Manuscripts can be submitted here.

There are no deadlines. The editors will consider proposals and manuscripts on a rolling basis.

See our website for more information.
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