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A. Introduction

The founding fathers of the European Union (EU) started from the premise that there
is no right of unilateral withdrawal. Jean Monnet, chairman of the negotiations of the
European Coal and Steel Community Treaty (ECSC Treaty), published a press release
at the time. The part of it dealing with the withdrawal, reads as follows:
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“Over and above coal and steel [the new Community] is laying the foundations of a
European federation. In a federation, no State can secede by its own unilateral decision.
Similarly, there can be no Community except among nations which commit themselves
to it with no limit in time and no looking back”.!

Also for Robert Schuman, the basic idea behind European integration was

“the principle of community: a community of quasi-unlimited duration, which could not
be cancelled”.?

While the ECSC Treaty® was concluded for a duration of 50 years, the European

* as well as the Euratom Treaty®

Economic Community (EEC) and its successors
were “concluded for an unlimited period” and did not contain a withdrawal clause.
In fact, it had always been recognised that international law provides the option of
leaving an international treaty. Nevertheless, the negotiators of the non-ratified Treaty
establishing a Constitution for Europe found it necessary to include a specific proce-
dure allowing to withdraw. This formula was also included in the subsequent Treaty
of Lisbon, which now explicitly mentions a right of withdrawal from the European
Union in Article 50 Treaty on the European Union (TEU).

The emergence of a withdrawal clause goes hand in hand with growing Euro scep-
ticism in several Member States. Some of the Euro sceptics argue that their country
would be better off not being a Member of the European Union and therefore
recommend to their state to make use of Article 50 TEU. The United Kingdom In-
dependence Party (UKIP) serves as an example. Under its leader Nigel Farage, one of
the key aspects of the party’s program is that the United Kingdom (UK) should with-
draw from the EU. But even other mainstream parties like the Conservative Party in
the UK have become more reluctant towards the EU. Its leader, British Prime Minister
David Cameron, announced in 2013 that — if he is re-elected in May 2015 — the UK
will renegotiate its relationship to the EU and that the outcome will be the basis for a
referendum of the UK’s citizens about the EU membership of the UK in 2017. The
UK is the first Member State whose government is publicly considering a withdraw-
al.6

None of the Member States has yet made use of Article 50 TEU so legal questions
which arise when a Member State seeks to withdraw from the European Union remain
to be tested in practice. Due to the introduction of Article 50 TEU, it is now at least
in the realm of possibility that a Member State will seek to withdraw from the EU.
Therefore it is relevant and necessary to research the actual legal framework for a

Monnet, Memoirs, 1978, p. 326.

Schuman, For Europe, 1st ed. 2010, p. 100.

Article 97 ECSC Treaty.

Article 240 EEC Treaty; Article 312 EC Treaty; Article 51 TEU.

Article 208 Euratom Treaty.

Nicolaides, Withdrawal from the European Union: An Option with Unforeseen Conse-
quences, in: de Visser/van der Mei (eds.), The Treaty on European Union 1993-2013: Re-
flections from Maastricht, 2013, p. 111.
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withdrawal and to assess whether it is sufficient to guarantee protection of and a sat-
isfactory procedure to all affected parties.

To approach this question, first of all the controversial situation before the Treaty
of Lisbon will be recalled to understand why there was a need for the withdrawal
clause. To demonstrate the withdrawal procedure and the conditions for withdrawal,
Article 50 TEU will be interpreted. Selected legal consequences of a withdrawal both
for the European Union’s and the leaving Member State’s respective legal orders are
another main part of this article. In this context, several alternatives to a total separa-
tion are briefly reviewed. Finally, the critical analysis of Article 50 TEU will be used
to assess whether and how the legal framework of a potential withdrawal procedure
could be improved.

B. Withdrawal before the Treaty of Lisbon

Before the Treaty of Lisbon, there was no unilateral right to withdraw from the Euro-
pean Communities (EC) explicitly mentioned in the treaties. Therefore, the issue of
whether a voluntary withdrawal was possible was contentious. Such a right could be
derived both from public international and European law.

I. Withdrawal based on public international law

A right to withdraw could have been granted by public international law. This article
is assuming that public international law is applicable to European law” because the
EU was and is still aiming for deeper integration but is as an association of sovereign
states still on this path without having reached an integration stage that would justify
excluding the application of the complete public international law.® Therefore, it is
convincing to apply the Vienna Convention on the Law of Treaties (VCLT) to EU
law. But the general rules of international law as lex generalis are only applicable if the
European law as lex specialis does not provide a specific rule about the issue in ques-
tion, because of the principle “lex specialis derogat legi generali”.” The VCLT contains
in Articles 54-62 VCLT several rules dealing with the termination and suspension of
the operation of treaties.!® Either their conditions were not fulfilled (Articles 54(a) and
56 VCLT) or those rules were superseded by EU law as lex specialis (Article 54(b)

7 This contentious issue is discussed for example in Zeh, Recht auf Austritt, ZEuS 2004,
pp- 173-210.

8 Blagoev, Expulsion of a Member State from the EU after Lisbon: Political Threat or Legal
Reality?, Tilburg Law Review 16 (2011), p. 233; Jaekel, Das Recht des Austritts aus der
Europiischen Union - zugleich zur Neuregelung des Austrittsrechts gem. Art. 50 EUV in
der Fassung des Vertrages von Lissabon, Jura 2010, p. 88; Wyrozumska, Withdrawal from
the Union, in: Blanke/Mangiameli (eds.), The European Union after Lisbon: Constitutional
Basis, Economic Order and External Action, 2012, p. 344.

9 Hofmeister, ‘Should I Stay or Should I Go?’ - A Critical Analysis of the Right to Withdraw
from the EU, European Law Journal 16 (2010), p. 591.

10 The conditions of those norms are described for example in Zeb, (fn. 7), p. 180; Wyrozumska,
(fn. 8), p. 344.
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VCLT is lex generalis to EU treaty amendment procedure; Article 60 VCLT is lex
generalis to specific EU rules like the infringement procedure), or the conditions that
need to be fulfilled are very narrow, as it is the case for Article 62 VCLT. In general,
under a normal situation within the EU, including normally working institutions, a
withdrawal from the Union under these rules was only a theoretical option, if not
altogether impossible.!! In addition, these norms do not guarantee a right to withdraw
because they are open to interpretation.!? Consequently, the final interpretation de-
pends on the circumstances of the situation and their legal subsumption. This legal
uncertainty, in the sense of whether a court would in fact apply international law to
EU law and whether the conditions to withdraw were fulfilled created the need for a
withdrawal clause from an international law perspective.

II. Withdrawal based on European law

As already stated, before Lisbon European law did not contain an explicit withdrawal
clause. Consequently, EU law did not grant the possibility to a unilateral withdrawal.
The above-mentioned quotations of Monnet and Schuman lead one to assume that
such a clause would have been in direct contradiction with the idea of an ever closer
union.

However, concerning a withdrawal based on the unanimity of all the Member
States, the treaty amendment procedure allowed the Member States to alter the mem-
bership, including the possibility for a Member State to even withdraw.!3 The with-
drawal of Greenland — an autonomous Danish territory —in 1985 serves as a proof for
this statement. Here, it became clear that the Member States have the power to let a
state withdraw by the treaty amendment procedure.!* But Greenland cannot serve as
a far reaching precedent for future withdrawals because it was not itself a member of
the European Communities whereas Denmark still remains as a member."

ITI. Findings before Lisbon

European law did not provide the possibility to withdraw unilaterally from the EU.
A withdrawal upon the treaty amendment procedure was possible. Only under very
exceptional circumstances did public international law allow for a withdrawal from
the EU. As neither EU law nor public international law guaranteed a right to with-

11 Hofmeister, (fn. 9), p. 591; Wyrozumska, (n. 8), p. 349.

12 Berglund, Prison or Voluntary Cooperation? The Possibility of Withdrawal from the Euro-
pean Union, Scandinavian Political Studies 29 (2006), p. 164.

13 Lenaerts/Van Nuffel/Bray/Cambien, European Union Law, 3rd ed. 2011, p. 98; Zbiral,
Searching for an Optimal Withdrawal Clause for the European Union, in: Niedobitek/
Zemanek (eds.), Continuing the European Constitutional Debate, 2008, p. 300.

14 Friel, Providing a Constitutional Framework for Withdrawal from the EU: Article 59 of the
Draft European Constitution, International and Comparative Law Quarterly 53 (2004),

. 410.
15 PIéerglund, (fn. 12), p. 159; Wyrozumska, (fn. 8), p. 343.
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draw, the possibility to withdraw depended on several factors that could not be in-
fluenced by the Member State. This was the main reason for the legal uncertainty.

C. Withdrawal since the Treaty of Lisbon

Even after the Treaty of Lisbon one should differentiate whether a right to withdraw
can be derived from international or European law.

I. Withdrawal based on public international law

The voluntary withdrawal from the Union proposed by a Member State is a deter-
mination of several international treaties, meaning the withdrawal might also be
regulated by the VCLT along with Article 50 TEU.1¢ The VCLT contains several rules
about the unilateral termination of international treaties (especially Articles 56 and
60-62 VCLT). However, as Article 50 TEU does not ask for preconditions to be ful-
filled, it is lex specialis to the general rules of the VCLT and does not give any further
possibility of applying these rules,!” while for the withdrawal upon consensus as stated
in Article 54(b) VCLT, Article 50 TEU is lex specialis too, due to the same reasoning.

To conclude, a withdrawal proposed by a Member State and based on international
law is not possible after Lisbon because Article 50 TEU is lex specialis and supersedes
the general rules of public international law.

II. Withdrawal based on European law

The introduction of a right to withdraw in Article 50 TEU has now brought an end
to the uncertain situation of whether a Member State was able to withdraw or not.

1. Travaux préparatoires of the right to withdraw

Asearly as 1984, Altiero Spinelli said that “the European Union should not be a prison”
during the elaboration of his draft of a European Constitution.!® But it took several
years until this idea of a right to withdraw appeared for the first time seriously on the
agenda, namely in the context of the negotiations of the Treaty establishing a Con-
stitution for Europe.!? Here, the Praesidium of the European Convention finally con-
sidered that there were three main reasons that a withdrawal clause was needed:2° First,

16 Ddorr, in: Grabitz/Hilf/Nettesheim (eds.), Das Recht der EU, 50. EL 2013, Article 50 TEU,
para. 12.

17 Ibid.

18 Spinelli as cited in: Bonde, Contribution to the Convention: The Convention about the
FutureS of Europe, CONV 277/02, p. 21.

19 The discussion about and the development of the right to withdraw within the European
Convention is described in Zeh, (fn. 7), p. 193.

20 The European Convention, Cover Note of 28/5/2003 from the Praesidium to the Conven-
tion, CONV 724/1/03 REV 1, p. 131.
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it would clarify the situation by bringing an end to the legal dispute on whether a
withdrawal was possible. Second, the Union could be involved into the withdrawal
procedure and therefore would shape the arrangements for withdrawal and the future
relationship with the former Member State. Third, the introduction of a withdrawal
clause would be a “political signal” for the EU sceptics and would provide proof that
the EU is not a “rigid entity which it is impossible to leave”. Even though the Con-
stitution for Europe never entered into force, the idea of Article I-60 Constitutional
Treaty as a withdrawal clause was rescued into the Treaty of Lisbon where only edi-
torial changes were made.

2. Withdrawal from the EU - The content of Article 50 TEU

Having seen why Article I-60 of the Constitutional Treaty was drafted, Article 50
TEU should now be reviewed. There are essentially two different ways of interpreting
Article 50 TEU and its regulation of a voluntary withdrawal proposed by a Member
State itself: the unilateral withdrawal without any further agreement and a withdrawal
based upon a special withdrawal agreement.

a) Unilateral withdrawal

Some academics state that Article 50 TEU provides the possibility to withdraw from
the EU unilaterally. To prove whether this view is right, Article 50 TEU must be
interpreted.

(1) Interpretation of the wording

The wording of Article 50(1) TEU only states that a Member State can take the decision
to withdraw. The wording of paragraph one leaves open whether or not a withdrawal
can be made unilaterally.

With regard to Article 50(2) TEU, there are two possible readings. On the one hand
the wording “setting out the arrangements for its withdrawal” can be read in the sense
that a withdrawal agreement only refers to the legal consequence when the withdrawal
has already been notified and is not a matter of fact or condition for withdrawal.?! On
the other hand one could read the same passage in another way so that the withdrawal
agreement is a necessary condition for a withdrawal.

Finally, reading Article 50(3) TEU, it becomes clear that a withdrawal is also pos-
sible withoutan agreement because it provides a solution in the event thata withdrawal
agreement fails, namely that the consequences of a withdrawal enter into force two
years after the withdrawal notification.

21 Brubha/Nowak, Recht auf Austritt aus der Europdischen Union? — Anmerkungen zu
Art. I-59 des Entwurfs eines Vertrages iiber eine Verfassung fiir Europa, Archiv des V6l-
kerrechts 42 (2004), p. 7.
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From a literal point of view, it seems to be possible to withdraw unilaterally from
the European Union.

(2) Systematic interpretation

For the systematic interpretation it is necessary to have a look at the whole concept
of the EU treaties. Here, two different arguments can be mentioned in particular.

First, Article 50 TEU is located in the Title VI of the TEU, where the final provisions
are regulated. Article 49 TEU, which deals with the accession procedure, is also in the
same chapter. One could compare the withdrawal procedure with the procedure of
accession. In the latter, the constitution of the acceding state allows entrance to the
EU, but the procedure and the criteria which have to be fulfilled are determined by
the EU.?2 In contrast, one could also understand Article 50(1) TEU in a very narrow
way so that only the mere decision to withdraw (“Any Member State may decide”)
lies within the free choice of the Member State, whereas the details of a withdrawal
and its procedure have to be set by the EU.%

The second argumentation for a withdrawal to be based on an agreement takes into
account the whole system of the EU where the citizens and their legal status play a
major role. One could argue that the citizens have received a legal status that deserves
protection through the legislation of the EU.?* Here the right to vote for the European
Parliament, the fundamental freedoms and rights, the general prohibition of discrim-
ination and the fact that, in general, the citizens have the possibility to realise their
rights against the other Member States and the European Institutions can be men-
tioned.? The protection of the citizen’s rights can only be guaranteed by a withdrawal
agreement.

A systematic interpretation would suggest a withdrawal only upon agreement.

(3) Historical/teleological interpretation

Historically, one can argue with the development of the norm and its discussion in
the European Convention. Once again, it is worthwhile to point to the above-men-
tioned statements of the Praesidium. It argued that a withdrawal agreement should
not be anecessary condition in order not to “void the concept of voluntary withdrawal
of its substance” and to prove that the EU is still a voluntary cooperation between
states.?® Another reason for a unilateral withdrawal can be seen in the fact that the

22 Lazowski, Withdrawal from the European Union and Alternatives to Membership, Euro-
pean Law Review 37 (2012), p. 527.

23 Ibid.

24 Gold, Voraussetzungen des freiwilligen Austritts aus der Union, in: Niedobitek/Ruth (eds.),
Die Neue Union: Beitrige zum Verfassungsvertrag, 2007, p. 66.

25 Ibid.

26 The European Convention, Note of 2/4/2003 from the Praesidium to the Convention,
CONV 648/03, p. 9.
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European Convention did not implement any of the proposed changes concerning the
procedural or substantive conditions for a withdrawal.?”

The teleological interpretation is based on these historical findings. The spirit and
purpose of the withdrawal clause was to give the states the sovereignty to decide upon
their membership in the EU. In addition, actual or prospective Member States should
be encouraged to take part in the whole EU integration process because they have the
possibility to leave whenever they want. This aim can only be achieved when the

withdrawal is not conditional upon an agreement.

(4) Findings on unilateral withdrawal

Allin all, it is difficult to overcome the wording of Article 50 TEU. The historical and
teleological interpretations are also convincing because it would be questionable what
awithdrawal clause would be worth if the Member State did not have the final decision
on its own responsibility. If a withdrawal was based upon an agreement, the purpose
of Article 50 TEU would be undermined because the EU could then block the with-
drawal procedure.

Concerning the systematic argumentation that the rights of the citizens must be
protected, this could be done one step earlier by obliging the Member States to ask
their citizens in a referendum whether the Member State should notify the withdrawal
from the European Union.?® Concerning the argumentation that during an accession
the EU sets the procedural framework one might argue that the drafters could have
oriented the withdrawal clause to Article 49 TEU. This is, however, not the case. In
addition, there are further differences between Articles 49 and 50 TEU, for example,
that in Article 49(2) TEU it is the “Member States” that conclude the accession agree-
ment, whereas in Article 50(2) TEU it is “the Union” that shall negotiate the with-
drawal agreement. Therefore, the systematic argumentation is ultimately not con-
vincing.

The interpretation reveals that a unilateral withdrawal without any agreement is
possible. Even if a unilateral withdrawal is theoretically and legally possible, one
should also have in mind the legal and political reality of the European Union. Con-
firming Lazowski, it is true that the EU is neither a “golf club” nor a mere political
entity, but a complex “legal order agreed between the [...] member states”.?’ The very
deep legal and economic integration between the Member States existing today, in-
cluding the internal market with its positive influences on citizens and companies,
makes it necessary to conclude a withdrawal agreement.>*® Consequently, by leaving
without any agreement, the Member State would harm its own national interests.’!

27 Herbst, Observations on the Right to Withdraw from the European Union: Who are the
Masters of the Treaties?, German Law Journal 6 (2005), p. 1756; Zeh, (fn. 7), p. 198.

28 See for this idea the chapter E.III. about recommendations.

29 Lazowski, (fn. 22), p. 523; Lazowski, How to withdraw from the European Union? Con-
fronting hard reality, Centre for European Policy Studies Commentary, 2013, p. 1.

30 Ibid., p. 2.

31 Weiler, Alternatives to withdrawal from an international organisation: The case of the
European Economic Community, Israel Law Review 20 (1985), p. 287.
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The withdrawal of Greenland has already shown that a withdrawal is closely linked
to the negotiation of a withdrawal agreement to arrange the future relationship with
the European Union.?? Even today, the EU still has enacted several laws dealing with
the relationship to Greenland.?® Therefore it should be in the interest of the Member
State first to try to reach an agreement. But if it fails, a unilateral withdrawal will be
allowed.

To sum up, due to its far reaching consequences, a unilateral withdrawal is not
recommended in practice, even though the wording and the structure do not prohibit
1t.

b) Withdrawal agreement

To realise its withdrawal a Member State should usually conclude an agreement with
the Union. This is why the withdrawal procedure is analysed in this section. The
leaving Member State has at least the duty to enter into negotiations of a withdrawal
agreement because it is still bound by the duty of loyalty of Article 4(3) TEU.>* How-
ever, even if the negotiations to such an agreement fail, the Member State can leave the
EU. A withdrawal agreement would only determine the “how” and not the “if” of a
withdrawal.?> Specific conditions do not need to be fulfilled. In particular, a Member
State is neither bound by the restrictive conditions of withdrawal as stated in the Vi-
enna Convention (e.g. Article 62 VCLT) nor has the Member State to notify the reason
why it wants to withdraw.3¢ As Article 50(1) TEU states, a Member State has to only
follow its own constitutional provisions. This only means that, for example, the with-
drawing Member State has to follow national procedures as stated by its national law
or that its national constitution has to be amended in order to make a withdrawal
possible in the sense that it dissociates itself from the European Union when it pre-
viously provided a close link to the EU.3” The national constitutional procedure can-
not be controlled by the EU or the ECJ and it is not a substantive condition for with-
drawal.’8

(1) Withdrawal procedure

When a Member State has decided to withdraw from the EU, it first has to notify the
European Council of its intention of withdrawal. The notification is necessary to start
the process of a withdrawal. Without the notification, a withdrawal would be unlaw-

32 Friel, (fn. 14), p. 410.

33 For example: Decision 2014/137/EU on relations between EU, Greenland and Denmark.

34 Gold, (fn. 24), p. 69.

35 Heintschel von Heinegg, in: Vedder/Heintschel von Heinegg (eds.), Europiisches Unions-
recht, 1st ed. 2012, Article 50 TEU, para. 4.

36 Ibid.

37 Gold, (fn. 24), p. 62; Calliess, in: Calliess/Ruffert (eds.), EUV/AEUYV, 4th ed. 2011, Arti-
cle 50 TEU, para. 4.

38 Gold, (fn. 24), p. 62.
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ful3® The time limit of Article 50(2) TEU starts, when the notification sent by the
responsible government body arrives at the European Council.#°

The European Council then gives political guidelines, which are the basis for further
discussions of the Union with the Member State. Article 50(2) TEU provides that the
withdrawal agreement shall be negotiated under application of Article 218(3) TFEU.
Hence, the Commission or the High Representative has to submit recommendations
to the Council so that the Council can decide upon the EU negotiator. In practice, it
is likely that the negotiations will be held by the Commission based on the guidelines
by the European Council.#

For the time of the negotiations, the leaving state has to be seen as a third coun-
try.*? This means that the representative of the leaving country is not allowed to par-
ticipate in the consultations and the decision-making process within the Council or
European Council concerning the withdrawal, Article 50(4) TEU. Nevertheless, until
the agreement is concluded and entered into force, the leaving Member State is still
bound by European law.®

(2) Conclusion of the withdrawal agreement

If an agreement is reached between the EU and the Member State, it will be concluded
by the Council, which acts by qualified majority, based on the consent of the European
Parliament. It is partially argued that the withdrawal agreement must be concluded as
a so-called mixed agreement because it may fall within different categories of compe-
tence.* Mixed agreements fall partly under the competence of the EU and partly under
the competence of the Member States so that it must be signed and concluded jointly
by the EU and its Member States.*> But when a mixed agreement is concluded, the
remaining Member States are involved in the decision-making and ratification proce-
dure of the mixed agreement so that it can take a long time until the agreement is finally
ratified.*® It might even be the case that a Member State does not ratify the agreement
and therefore blocks the whole procedure.*” This would be contrary to the idea of a
voluntary withdrawal.*® Another argument against the withdrawal agreement as a
mixed agreement is that the Member States have transferred the competence of con-
cluding the withdrawal agreement to the EU via Article 50(2) TEU (“the Union shall
negotiate and conclude an agreement”).*” Furthermore, the wording of Article 50(2)

39 De Waele, The European Union on the Road to a New Legal Order — The Changing Legality
of Member State Withdrawal, Tilburg Foreign Law Review 12 (2005), p. 181.

40 Dorr, (fn. 16), Article 50 TEU, para. 25.

41 Lazowski, (fn. 22), p. 528.

42 Lazowski, (fn. 29), p. 2.

43 Dorr, (fn. 16), Article 50 TEU, para. 9.

44 Lazowski, (fn. 22), p. 528.

45 Eeckhout, EU External Relations, 2nd ed. 2011, p. 212.

46 Lazowski, (fn. 29), p. 2.

47 Marescean, Typology of Mixed Agreements, in: Hillion/Koutrakos (eds.), Mixed Agree-
ments Revisited — the EU and its Member States in the World, 2010, p. 12.

48 Gold, (In. 24), p. 72.

49 1Ibid,, p. 71.
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TEU does not provide for a rule similar to the one in Article 49(2) TEU regarding the
accession procedure.’® Here, reference is made to an “agreement between the Member
States and the applicant State”. This makes sense because the withdrawal agreement
contains only the bilateral relationship between the Union and the withdrawing
Member State.’! The aim of Article 50 TEU is to grant every Member State the pos-
sibility to withdraw on its own volition.>? Therefore the withdrawal agreement cannot
be concluded as a mixed agreement.

(3) Possible content of the withdrawal agreement

Article 50(2) TEU provides that the withdrawal agreement sets out the arrangements
for the withdrawal by taking account of the framework for the future relationship
between the EU and the outgoing Member State.

In general, the content of the withdrawal agreement depends on the issues that the
EU and the outgoing Member State want to settle in order to shape their future rela-
tionship. Almost all legal consequences mentioned below could be regulated in such
an agreement and its content could be orientated at the negotiation chapters of the
accession procedure.

A withdrawal would mean the end of the membership in the European Union, but
it does not mean that any relationship to the EU is automatically terminated.” It is
hardly predictable how such a relationship might look like. A simple relationship
similar to the European neighbourhood policy of Article 8 TEU, a Most Favoured
Nation relationship under WTO Law, a bilateral Free Trade Agreement or the par-
ticipation in the European Economic Area as an EFTA state, a customs union or even
a complete new relationship may be possible.>* It might also be agreed on interim
arrangements such as the maintenance of the “acquis unionaire”, especially for the
protection of subjective rights of individuals.>> The content of the withdrawal agree-
ment could also be the takeover of EU agreements with third countries, the continuous
participation of the leaving Member State in the entities of the EU or the connection
of its national legal order with the EU.%®

3. Findings on European law after Lisbon

In summary, according to European Law after Lisbon, Article 50 TEU is now deter-
mined to constitute a right to withdraw from the European Union and lays down the
procedure that must be followed. This right can be exercised unilaterally. In practice,

50 Heintschel von Heinegg, (In. 35), Article 50 TEU, para. 7.

51 Ibid.

52 Gold, (fn. 24), p. 72.

53 Tbid., p. 58.

54 Dérr, (fn. 16), Article 50 TEU, para. 31; Geiger, in: Geiger/Khan/Kotzur, EUV/AEUV, 5th
ed. 2010, Article 50 TEU, para. 5; Nicolaides, (fn. 6), p. 105; Streinz, in: Streinz (ed.), EUV/
AFUV, 2nd ed. 2012, Article 50 TEU, para. 9.

55 Dérr, (fn. 16), Article 50 TEU, para. 29.

56 Ibid., para. 30.
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it is more likely that a withdrawal agreement will be concluded so that the future
relationship with the EU is declared.

D. Legal consequences of a withdrawal

To assess whether the rules for a withdrawal are sufficient, it is also necessary to ex-
amine the consequences of such a step. Article 50 TEU gives the Member State the
right to withdraw, but does not grant an “immediate right” to do s0.5” According to
Article 50(3) TEU, the treaties no longer apply to the leaving state and the legal con-
sequences take effect when the withdrawal agreement enters into force or if the ne-
gotiations fail, two years after the notification of the withdrawal. But the European
Council together with the leaving Member State can decide to extend the negotiation
period.

It can be deduced from Article 1(3) TEU that “Treaties” mean the TEU and the
TFEU. Pursuant to Article 51 TEU, this includes all Protocols and Annexes of the
two treaties. Therefore, a withdrawal would have several legal consequences as the
European Union’s legal order consists of a variety of different areas. A withdrawal
would have consequences both on the leaving country and its citizens and on the
remaining member states and EU citizens.>® The scope of the expiration of EU law
depends on the potential withdrawal agreement.>® All of the following consequences
can be reduced or even prevented when a withdrawal agreement is concluded. First,
selected consequences of a complete withdrawal for both the EU and the leaving
Member State are going to be described. Afterwards some alternatives to a total sep-
aration are going to be analysed.

I. Consequences for the EU

As a very important consequence for the EU, the remaining EU Member States need
to conclude a separate agreement that amends all the provisions affecting the with-
drawing state.®° This is necessary because the withdrawal agreementis a bilateral treaty
between the EU and the outgoing Member State, meaning the EU cannot change the
EU law without the participation of the remaining Member States.! This has to be
done by using the ordinary revision procedure of Article 48 TEU.%? During this pro-
cess, all of the treaties annexed provisions and protocols which refer to the leaving
state have to be adapted or deleted.®® The territorial application of EU law, as stated
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58 Edward, EU Law and the Separation of Member States, Fordham International Law Journal
36 (2013), p. 1164.

59 Dérr, (fn. 16), Article 50 TEU, para. 37.
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in Article 52 TEU, also decreases.®* In addition, the international agreements between
the EU or mixed agreements between the EU and its Member States with third coun-
tries no longer apply to the leaving country.®> Apart from these general consequences
there are also specific consequences to the EU.

1. Institutional consequences

A withdrawal of a Member State will have consequences for the EU institutions in
particular. In all the EU entities, e.g. the institutions named in Article 13 TEU, agen-
cies, organs or advisory bodies, there are people employed as nationals of the leaving
Member State.® In this context, it has to be differentiated between the representatives
of the Member State nominated by their government, for example in the Council (Ar-
ticle 16(2) TEU), at the ECJ (Article 19(2) TEU and Articles 253,254 TFEU) or at the
College of Commissioners (Article 17(3) and (7) TEU), and the staff members that are
recruited as employees directly by the European Union. Even though the latter are
appointed because they are nationals of an EU Member State (Article 27 Staff Regu-
lation No 1023/2013), they passed through the specific selection procedure of the EU.
It was the EU which offered them the job and which is responsible for their appoint-
ment and not the leaving Member State. Therefore, it would not be justifiable to dis-
miss this staff, particularly because according to Article 11 Staff Regulation they must
fulfil their tasks in an objective and impartial manner always in the interest of the
Union. Concerning the representatives of the Member States nominated by their gov-
ernment, it is clear that if the Member State is no longer a member of the EU, the
representation in all EU entities has to end as well. As a consequence, all entities must
be restructured. This restructuring also includes adapting all the voting and majority
rules in the EU institutions, especially in the Council and the European Parliament.
In the European Parliament the seats of the leaving state must be reallocated, either
by increasing the number of seats of the remaining states or by not allocating the seats,
which has the consequence of reducing the overall number of seats in the Parlia-
ment.®’

The withdrawal also has an impact on the pending cases and the participation of
judges and advocates general at the ECJ. Pending cases like preliminary rulings or
actions for annulment or compensation of damages where the departing country is
involved should still be decided even if the withdrawal is already executed.®® As the
ECJ decides in the interest of the EU, it is of no consequence whether the leaving
Member State is still represented or not.
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2. Other consequences

Within the EU, the withdrawing state would no longer be part of the internal market
anymore.®” As a consequence, the remaining states and EU citizens will no longer be
able to make use of the positive aspects of the internal market in relation to the with-
drawing state. There are, for example, companies or citizens making use of their fun-
damental freedoms in the respective other state. They cannot disappear or stop their
conduct from one day to another. As an interim solution, one could propose that the
respective people or companies would preserve or “grandfather” their rights as long
as they are active in the territory or economy of the other country, whereas new ar-
rivals would no longer receive protection.”® To reduce or absorb these consequences,
the European Council could make use of its right to determine guidelines for the
withdrawal agreement and could propose several conditions for withdrawal.

Another important consequence for the EU is that it must restructure its budget.
Depending on the Member State that leaves and on the future relationship with the
EU, some remaining states may have to absorb the financial contributions of the leav-
ing state so that their contribution might rise.”!

II. Consequences for the departing country

Having seen the consequences that a withdrawal would have for the European Union,
this chapter aims to point out the consequences from the perspective of the departing
country. One must also bear in mind that the legal consequences that comprise the
majority of this section are closely related to economic and political consequences.

1. Legal aspects
a) Restructuring of the national legal order

At the moment the withdrawal takes effect, the previous Member State neither has
duties (e.g. reports, statistical information, granting access to internal market and no
internal barriers)’? nor can it derive rights out of the treaties.”> The EU’s primary and
secondary law as such no longer applies. In contrast to this, all national laws which
can be traced back to European law (especially transposed directives) remain valid
until the national legislator changes them.”* As an example, there are 1.823 direc-

69 See for this section Nicolaides, Withdrawal from the European Union: A Typology of
Effects, Maastricht Journal of European and Comparative Law 2 (2013), p. 214.

70 Ibid.; Nicolaides, (fn. 6), p. 106.
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72 Nicolaides, (fn. 6), pp. 107 and 110.
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tives’> and 11.318 regulations’® in force today. Therefore, the departing country must
think about how it will deal with these remnants. The Member State must restructure
its national legal order and here the state must decide whether it leaves all the laws as
they are or whether it will revise the EU influenced laws. Regulations have to be
replaced by national law, especially in the field of exclusive EU competences.”” If some
traces of EU law remain, there would be a need to clarify whether new developments
of ECJ judgments have an impact or not.”® However, the withdrawal does not force
the leaving Member State to delete all remnants of EU law.” As the State has left the
European Union because it was no longer in line with its politics, it is likely that it
will revise most of the EU influenced law. This would especially demonstrate the
State’s retrieved sovereignty.

b) Consequences for citizens and companies

The benefits of the internal market including the freedoms associated with it (free
movement of persons, goods, services, capital) will cease to be valid for the leaving
state and its citizens and companies®® and the EU citizens of the leaving state will also
relinquish their EU citizenship.8! This can be avoided if the leaving state chooses a
form of continued cooperation with the EU as discussed in chapter D.IIL It is very
unlikely that a withdrawing Member State would build barriers to trade, effectively
isolating its economy and being satisfied with the Most Favoured Nation Status, which
would then only be valid because of its WTO membership.?

In general, all special interests like the subjective rights of the leaving Member States’
nationals which deserve protection must be respected.?? This is the reason why the
whole European integration process was and is formed by the individuals too, so that
a withdrawal would also have consequences for the legal situation of the private per-
sons.®

Another consequence for the citizens and companies is that without any agreement,
the research sector would no longer benefit from an EU contribution.® In addition,
access to EU education projects like Erasmus, Erasmus+ or the Horizon 2020 research
project would cease.
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¢) Fields of external competences

One of the main aspects in restructuring the national legal order can be traced back to
the exclusive competences of the EU. Especially in these policy fields, the leaving
Member State needs to adopt several national laws and in general must establish na-
tional authorities that exercise tasks which are today fulfilled by the European insti-
tutions.? The state aid area or anti-dumping rules, where the tasks are fulfilled by the
Commission and no such authority exists in national law, can serve as an example.’”

The customs union and the common commercial policy, in particular, are important
areas with more than hundreds of international agreements between the EU, its Mem-
ber States and third states.?® Consequently, the leaving Member State must not only
setits own customs tariff or trade protection mechanisms, but must also negotiate new
international treaties with all trading partners on its own.?’ Agreements signed only
by the EU definitely have to be renegotiated. This is also true in general for all external
relations of the leaving state with third countries. Assuming that the EU has the largest
number of trade agreements worldwide, this is a huge task for the outgoing state.”® As
described below, an alternative would be to leave the EU as such and remain in the
customs union to maintain international trade relations.

d) Budget and finances

When a Member State leaves the EU one could easily assume that all the financial
contributions to the EU stop too: If a state is not a member any more, it will neither
pay, nor receive money.”! However, this assumption again depends on the withdrawal
agreement because even EEA members like Norway contribute to EU program-
mes.”? Especially in the agricultural sector there are a lot of subsidies within the
framework of the EU that have to be wound up and restructured in the relationship
between the EU and the outgoing state and the state must also adapt a new national
agricultural policy.?? But the same is true for the general financial aid paid by the EU,
like structural or regional fund projects or subsidies to undertake research.”

e) National currency

If a Member State was also part of the Eurozone, then its withdrawal has even more
consequences. First of all, the leaving National Central Bank must regain complete
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sovereignty in monetary issues because it currently falls under the exclusive compe-
tence of the EU and the European Central Bank.? Afterwards, it must establish a new
currency, though the country’s legal tender prior to the Euro could be reintro-
duced,? unless it concludes a special monetary agreement with the EU to keep the
Euro as a currency, like Monaco, Andorra or San Marino.”” As every Member State’s
National Bank contributes to the capital of the European Central Bank and transfers
reserve assets to the Eurosystem, these amounts must be disbursed and outstanding
gains and deficits must be wound up.”® If a Member State leaves the Eurozone, one
must bear in mind that this might weaken the Euro.”” Conversely, it might also be that
the new established currency might depreciate strongly versus the Euro if the leaving

Member State faces a bad financial situation.!°

f) Further consequences

The withdrawing state must also bear in mind that EU law is not limited to the internal
market, but also comprises several other policy areas, for example the area of freedom
of security and justice including illegal cross-border activities, transport policy, envi-
ronmental protection including air pollution or fisheries, energy and communication
collaboration and agricultural policy.'®! In all these fields where a cross-border ele-
ment can be found or the management or protection of common public goods are at
stake, the leaving Member State has to agree on some cooperation with the remaining
EU members.!%?

2. Economic and political consequences

To give a complete overview of the legal consequences, one must also address eco-
nomic and political consequences.

The economic costs of a withdrawal depend on what kind of relationship the leaving
Member State wants with the EU.1% In general, it would cost the state’s administration
and economy a huge amount of money to adapt to the new situation without the
EU.1% It is obvious that the costs of a withdrawal are higher when a Member State
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96 Ibid.

97 European Commission, Economic and Financial Affairs, The euro outside the euro
area, http://ec.europa.eu/economy_finance/euro/world/outside_euro_area/index_en.htm
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does not want to keep any further economic relationship with the EU.1% Especially
for the UK this would be unthinkable, because the UK’s most important national
interest — trade — would be harmed.! If a withdrawing Member State does not agree
with the EU on further economic cooperation, then the future non-participation in
the internal market could lead to raising prices for consumers with further conse-
quences for the economy.!?”

Alternatively, when a Member State was also a Member of the Eurozone, a new
national currency had to be introduced which is cost-intensive and might have an
impact on the whole economy.'% In addition, when a Member State has received sev-
eral financial contributions from the EU, the leaving state may have to absorb this
financial loss by raising its taxes.!% On the other hand, when a Member State was more
a donator than a receiver of the EU financial contributions, this argument does not
apply because in this case the Member State actually has no loss.!1°

In addition to economic consequences a withdrawal would also have political con-
sequences. Having left the EU, the withdrawing Member State loses a political forum
to discuss important issues. The withdrawal could also lead to disruption between the
remaining and leaving Member States concerning future international agreements
outside of the EU framework.!!! The EU could also lose its credibility in the inter-
national arena because it might be seen as an unstable entity which is not able to resolve
its conflicts.

III. Alternatives to a total separation

After the state has recognised which consequences a withdrawal might have, it should
also have a plan for its future relationship with the EU. Membership in the European
Union does not only impose duties to the Member States. On the contrary, the Mem-
ber States receive actual benefits from the EU and its policies. One very important
benefit of the EU is its internal market where no trade barriers should exist. Every
Member State has its own strengths and weaknesses in its own national economy and
they are balanced through the internal market and the economic access to the other
Member States. Therefore, one can suggest that the leaving Member State would not
want to face a customs barrier in the future. Today’s economy, in particular, is based
on the relationship between states.!!? Therefore, it is unlikely that a Member State is
going to withdraw from the European Union without any further cooperation.
Cameron also has the view that it would be best for the UK to keep the benefits of
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the internal market, with the possibility of participating in the development of future
EU rules but with more intense forms of intergovernmental cooperation.!!* The fol-
lowing models, which are the most important of those already existing, can serve as
orientation for a future relationship.

1. Partial withdrawal/opt-outs

A first alternative to a full withdrawal could be a partial withdrawal or an opt-out.
The difference between a partial withdrawal and an opt-out is the time to exercise it.
With an opt-out, the Member State says in advance that it does not want to participate
in a certain policy field, whereas in a partial withdrawal the Member State notifies at
a later date that it no longer wants to participate.

Article 50 TEU does not dictate a special form of future relationship between the
EU and the leaving Member State so that one could assume that a Member State might
make use of a partial withdrawal from only chosen politics based on the framework
of Article 50 TEU, while remaining member of the European Union.'* The partial
membership of a state withdrawing on its own volition from policies that are not in
the actual national interest or unfavourable would lead to a form of “cherry picking”
or “Europe alacarte”.!!> A negative consequence would be thatalack of legal certainty
would be created if several Member States were to use it because different rights and
obligations for every member state would prevail.!'® Furthermore, Article 50 TEU is
designed to deal with withdrawal from the whole EU and not only from some subsets
such as the Eurozone:'"” Article 50(3) TEU foresees that as a consequence of the
withdrawal “the Treaties shall cease to apply”. This can only be understood in refer-
ence to the EU treaties as a whole and not only some parts.!!® Partial withdrawal under
the framework of Article 50 TEU should also be forbidden, because otherwise this
would avoid the procedure of Article 48 TEU. Opt-outs are usually negotiated at
intergovernmental conferences according to this treaty revision procedure!!’® and
unanimity is needed.'?° But as we have seen above, Article 50(2) TEU only asks for
the participation of the other Member States in the Council where a qualified majority
is needed. Therefore, Article 50 requires fewer conditions than Article 48 TEU and
Article 48 seems to be lex specialis for those purposes. The interests of the other Mem-
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ber States and their participation rights must be protected. Allin all, it is in the interest
of the EU to argue that a partial withdrawal based on Article 50 TEU should not be
possible, neither for unilateral withdrawal nor for a withdrawal by agreement. This
situation will remain until the withdrawal procedure is amended, for example, by al-
lowing a partial withdrawal in specific policy fields like Schengen or the EMU.!2!

One exception is that there is the possibility of reluctant Member States remaining
in the EU and negotiating opt-outs in only some parts of a certain policy field.

Opt-outs are granted to a Member State when it does not want to give up sover-
eignty and does not want to participate in a specific area of deeper integration, with a
protocol added to the treaty at an intergovernmental conference that exempts the
Member State from participating in the integration policy in question.'?? This has been
done, for example, by states that do not participate in the Schengen area or by the UK
and Denmark, which do not participate in the third step of the Economic and Mon-
etary Union policies and, therefore, do not have the Euro as currency.'??

In this context, the question arises as to which extent the EU is willing to allow
future opt-outs because they are also a weaker form of “cherry picking”. It might be
a case by case decision depending on the importance of the policy field for the devel-
opment of the whole EU but opt-outs should only be a last resort if the integration
process could not otherwise continue.

2. The European Economic Area Model

It might be a possibility for the leaving state to conclude an agreement within the
framework of the European Economic Area (EEA). The EEA is comprised of the EU
Member States and three out of four states of the European Free Trade Association
(EFTA), Norway, Liechtenstein and Iceland; with the other EFTA state Switzerland
the EU holds bilateral relationships.!?* Every EFTA country can join the EEA, mean-
ing that a withdrawing Member State needs to negotiate on its membership in both
the EFTA and the EEA.1%

The EEA relationship is the nearest relationship to the EU without being a full
member.!2¢ It creates a common internal market with the four fundamental freedoms
combined with further joint policies and EU programmes.'?” All the EU legislation
concerning the internal market including competition and state aid rules is integrated
into the EEA legal framework and within the EEA equal conditions for all market
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participants should prevail.1?8 In addition, further policies like “consumer protection,
company law, environment, [or] social policy” are included and also so called “flank-
ing policies such as research and technological development, education, training and
youth, employment, [...] enterprise, entrepreneurship and small and medium-sized
enterprises” are adopted.'?’

Not included in the framework of the EEA are for example the policy fields of
“common agriculture and fisheries policies [ ...], customs union, common trade policy,
common foreign and security policy, justice and home affairs [...], [...] taxation or
economic and monetary union.”!3° The participation in the Schengen area is stated in
a separate agreement.'?!

The participation in the EEA has two major weaknesses. First, according to Arti-
cle 6 of the EEA Agreement, even the relevant judgments of the European Court of
Justice have to be followed to guarantee a consistent interpretation of rules. Secondly,
the EEA-EFTA states are obliged to incorporate secondary EU legislation that falls
via the scope of the EEA agreement into their law through responsible permanent
institutions, even though they can only participate in a very limited way in the early
decision-making process (e.g. in Commission’s expert committees or by submitting
comments).!3? The state would, however, then be in a weak position as it must follow
the rules set by the EU without essentially being able to influence their content in the
decision-making process.!?* In some areas it would almost be seen as a member of the
EU.13* It is hardly imaginable that a Member State would accept the demotion from
being a full participant in the decision-making process to an EEA-member to which
the applicable law is dictated.!®

Alternatively, a leaving State could negotiate a new Free Trade Agreement that
serves its needs better than the existing EEA/EFTA relationship.

3. Bilateral relationship: the “Swiss Model”

The bilateral approach is practised only as a loose sector specific cooperation, with
around 120 agreements between the EU and Switzerland.!*¢ These agreements create
rights and obligations and aim to strengthen the economic relationship between the
EU and Switzerland, even though Switzerland does not participate in the EEA or the
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features#1 (20/3/2015), p. 2.

129 TIbid.

130 Ibid., p. 3.

131 Lazowski, (fn. 22), p. 535.

132 EFTA Standing Committee, (fn. 128), p. 7.

133 Hofmeister, (fn. 9), p. 601.

134 Berglund, (fn. 12), p. 162.

135 Lazowski, (fn. 22), p. 535.

136 Marescean, EU-Switzerland: Quo Vadis?, Georgia Journal of International and Comparative
Law 39 (2010-2011), p. 729.
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internal market of the EU.137 Specifically the EFTA agreement and those that are
categorised under Bilateral I and Bilateral II do have a high significance and some
agreements even require that EU law must be applied.!*® They regulate a variety of
different areas, extending, for example, from free movement of persons, air trans-
portation, trade in agricultural products and government procurement to the devel-
opment of the Schengen cooperation.!**

A main characteristic of such a bilateral relationship is that there is no coherent
institutional framework and bilateral discussions only take place when there is a need
for them.!*® Thus, a disadvantage of this relationship is that over time an incoherent
set of rules has been concluded and there is a new joint committee that is predomi-
nantly responsible for the administrative tasks for almost every agreement.!*!

Another characteristic is that some agreements ask for the adoption of EU law into
the Swiss legal order or the application of the “EU acquis” in bilateral relations, even
though Swiss representatives only have the right to decision shaping but not to vot-
ing.1*? This is, for example, the case for the 2002 concluded Free Movement of Persons
Agreement, where the EU extended the application of some of its legislation to
Switzerland, meaning that Switzerland is for the purpose of the application of these
rules “to be equated with a Member State of the European Union”.!** However,
changes in EU law are usually not reflected automatically by Switzerland, but have to
be negotiated in further agreements.!** Therefore the question arises again as to the
extent that the state needs to follow the changes in secondary law or the jurisprudence
of the EC]J to guarantee consistent application.!*

A further negative aspect is that the Swiss model unlike the EEA does not provide
ajudicial body and that the Courts in Switzerland do not have the possibility of mak-
ing a preliminary ruling.!* As a consequence the lack of legal certainty also created
by the fragmentation of agreements is very high.

4. Customs Union: the “Turkish Model”

Another alternative would be to leave the EU while remaining in the Customs Union,
as has been demonstrated by the relationship between the EU and Turkey since 1995.

137 EC]J, case C-506/10, Graf and Engel, ECLI:EU:C:2011:643, para. 33.

138 Lazowski, (fn. 22), p. 536.

139 Ibid., p. 537.

140 Ibid.

141 Ibid.

142 Lazowski, Enhanced Multilateralism and Enhanced Bilateralism: Integration without
Membership in the European Union, Common Market Law Review 45 (2008), p. 1445;
Lazowski, (In. 22), p. 538.

143 ECJ, case C-656/11, United Kingdom v. Council, ECLL:EU:C:2014:97, paras. 58 and 59;
EC]J, case C-247/09, Xhymshiti, ECLI:EU:C:2010:698, para. 31.

144 Elliott/Lewss, Setting Out the British Option: Liberating 95 % of UK Business from EU
Red Tape, Business for Britain 2013, p. 53.

145 Lazowski, (fn. 22), p. 538.

146 Ibid.
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Within the scope of the Customs Union fall all industrial goods and, due to further
concessions, processed agricultural goods.!*” Turkey applies the EU common custom
tariff, and neither party is allowed to impose customs duties or quantitative restrictions
like quotas.!*® Turkey must follow EU rules in specific areas of the single market,
especially in the set of industrial standards.!*

A negative aspect of this relationship is that Turkey does not participate in the
negotiation process when the EU concludes Free Trade Agreements with third coun-
tries. The result is that Turkey has to accept the consequence of goods of this third
country coming into the Customs Union and also entering Turkey without any cus-
toms duty.!® In contrast, when Turkish goods are exported to the territory of the
third country, they are often charged with tariffs and other charges and do not get the
same competitive benefits as EU products.!®! The EU authorities try to overcome this
problem by inserting a legally non-binding clause into their trade agreements that asks
the third countries to enter into free trade negotiations with Turkey, but the third
states are often very reluctant to follow this request and remain protectionist against

Turkey.!>?

5. Voluntary withdrawal from the Eurozone

In certain situations involving huge economic problems it might be necessary for a
Member State to withdraw only from the Eurozone instead from the whole EU. In
terms of EU law, one must differentiate between two procedures: leaving the whole
EU or leaving only the Eurozone while remaining in the EU.

Completely leaving the EU, including the Eurozone — whether unilaterally or based
on an agreement — is legally possible because Article 50 TEU grants a complete right
to withdrawal'®® and the relevant provisions for the Eurozone can be found in the
treaties (Articles 136-144 TFEU) that cease to apply.!>*

Article 50 TEU does not refer directly to the withdrawal from the Eurozone. This
is so because the participation in the EMU has always been seen as irreversible.!
Therefore the question arises as to whether the scope of Article 50 TEU also contains
the voluntary withdrawal only from the Eurozone while remaining in the EU. One
could easily argue that “a maiore ad minus”, when it is possible to withdraw from the

147 See European Commission, EU and Turkey, http://ec.europa.eu/trade/policy/countries-
and-regions/countries/turkey/ (20/3/2015).

148 Akses, Implications of Free Trade Agreements on Turkey-EU Customs Union, Diplomacy
& Foreign Affairs 2014, The Framework and Scope.

149 See fn. 147.

150 Akses, (fn. 148), The Problems Encountered with Free Trade Agreements.

151 Ibid., Customs Union and asymmetric structure.

152 Ibid., The Problems Encountered with Free Trade Agreements.

153 Proctor, (fn. 98), p. 839.

154 Dammann, The Right to Leave the Eurozone, Texas International Law Journal 48 (2013),

. 131.
155 ?’roctor, (fn. 98), p. 838.
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whole EU, it should be possible to withdraw only from a subset, t00.1%¢ But this
argumentation is not convincing. As argued above, partial withdrawal from the EU
based on Article 50 TEU is not possible. To be consistent, this also precludes leaving
the Eurozone.!'” Therefore one must conclude that voluntary withdrawal only from
the Eurozone based on Article 50 TEU is not possible.!>8

Nevertheless, the Member States have the sovereignty to decide together that a
Member State can leave the Eurozone. The difference to a forbidden partial with-
drawal is that leaving the Eurozone would not be based on Article 50 TEU and that
it might be beneficial for the EU and the Eurozone to let a Member State’s economy
exist outside the Euro. The most convincing way is to use the ordinary treaty revision
procedure of Article 48 TEU so that the Member State can opt out of the third stage
of the EMU.15?

6. Findings — Alternatives

Preferably a Member State does not opt for complete exit of the EU, but instead will
always try to renegotiate its membership and try to get concessions just like the UK
has done in the previous years. If it does withdraw unilaterally, then it would only
have a relationship with the EU as provided for by the framework of the WTO.160

If a Member State decides to leave the EU and tries to negotiate the further rela-
tionship, the above-mentioned models all have strengths and weaknesses. The EEA-
EFTA as well as the Swiss-EU relationship have one large disadvantage in common:
even though that both models give back some sovereignty to the withdrawing state,
the price that must be paid is that neither allows these non-EU members to participate
in the decision-making process while having to a certain extent the obligation to follow
EU laws.!6! As described above, there is also a lack of participation in the Turkey
relationship while obligations have to be followed.

In general, from the view of the state the bilateral relationship would be the most
preferable option because it could decide the intensity of cooperation. But the EU
might be reluctant to allow another country to “pick and choose” without having a
common institution that guarantees consistent application of the law.'%2 This critique
came from a Council Conclusion in which it was argued that in the future the adoption
of new developments in EU law (case law and EU acquis) and the enforcement and
interpretation of these bilateral agreements must be guaranteed in a consistent

156 Athanassion, (fn. 95), p. 29.

157 Hofmeister, (fn. 116), p. 131.

158 It is doubtful whether International Law (Art. 61 or 62 VCLT) would grant the right to
leave the Eurozone because the Member State in question is itself usually responsible for
the crisis, see Bonke, Die “Causa Griechenland”: Rechtmifigkeit der Krisenhilfen und
Moglichkeit des Ausscheidens eines Mitgliedstaates aus der Europdischen Wihrungs-
union, ZEuS 2010, p. 517, also about leaving the Eurozone in general.

159 Ibid., p. 520.

160 Oliver, (fn. 67), p. 22.

161 Lazowski, (fn. 22), p. 539.

162 TIbid.

ZEuS 2/2015 193



https://doi.org/10.5771/1435-439X-2015-2-169
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Simon Wieduwilt

way.'6® In addition, specifically those Member States that recently became full mem-
bers without any exceptions or concessions might be reluctant to give a withdrawing
state the possibility for “cherry picking”.164

Therefore, it would be more likely to establish a new relationship. The Member
State would ask for a relationship in which it is not degraded too much but it is clear
that leaving the EU does not come for free and as a consequence it will lose its power
to influence EU law. However, in negotiations everything is possible and a new rela-
tionship could be developed bearing in mind the strengths and weaknesses of the actual
models to fit to the needs of the EU and the former Member State.

IV. Findings — Legal consequences

This section has shown that the EU is an entity that is very deeply linked legally,
politically and economically, meaning that a withdrawal would have far-reaching
consequences for both the leaving country and the EU in every imaginable policy
field. The total amount of legal consequences is too manifold to explain on a few pages
but the above conducted research has proved how complex a withdrawal will be. A
withdrawal agreement would help to reduce this complexity. There are several alter-
natives to a full separation that shows that there are indeed possibilities for a life after
withdrawal. Whether they are realised, depends on the political intentions of both
parties as well as the practical feasibility of the various options for both the EU and
the former Member State.

E. Assessment of the right to withdraw
I. Positive aspects

On the one hand, the right to withdraw brings several advantages.

First, the explicit right to withdraw in Article 50 TEU brings legal certainty.!®® It
is now clear that a Member State can leave the European Union.

Second, the norm recognises and affirms the sovereignty of the States.1% This is a
reflection of the fact that the Member States remain the masters of the treaties in the
voluntary European integration process and are the “Masters of their Membership”
t00.1%” In addition, the withdrawal possibility underlines the actual special character
of the European Union as an entity of public international law and not as of a federal
state.168

163 Council conclusions on EU relations with EFTA countries of the 14/12/2010, 3060th
General Affairs Council meeting, paras. 42 and 48.

164 Buchan, Outsiders on the inside — Swiss and Norwegian lessons for the UK, Centre for
European Reform 2012, p. 7.

165 Dorr, (fn. 16), Article 50 TEU, para. 3.

166 Ibid.

167 1Ibid., para. 7; Zbiral, (fn. 13), p. 316.

168 Dérr, (fn. 16), Article 50 TEU, para. 3.
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Third, the withdrawal clause might make the integration process easier by taking
away some political pressure.!®® Member States that are more reluctant will always
bear in mind that they have the right to withdraw. Thus an unsatisfied state could
withdraw voluntarily. It would be counterproductive for the EU to force a Member
State to stay in the European Union, meaning that the EU can focus on other important
topics and let this Member State go.'7° Alternatively, if there is a deadlock or a setback
within the European integration, the Member States that would like to have enhanced
cooperation could, in an extremely hypothetical example, withdraw from the Union
and create a new parallel more enhanced union.'”! The intergovernmental Treaty on
Stability, Coordination and Governance can serve as a current example of a more
enhanced parallel cooperation in the Economic and Monetary Union because some
Member States as the UK or the Czech Republic do not participate.

Another good point of the withdrawal clause is that the future decisions of the EU
have deeper legitimacy from the Member States because they can no longer argue that
the measure was dictated from the EU and that they did not have another choice.!”

Even though it is often argued that Member States could now threaten to withdraw
from the EU, one can reverse this argument. Member States might be even more re-
luctant with the threat to withdraw, because once a withdrawal is announced, the
political pressure from inside the country might be very high to make a withdrawal
effective.l”3

Finally, there will usually be a withdrawal agreement and this is an advantage for
the European Union. As not every detail or content of the withdrawal procedure is
laid down, the EU preserves some flexibility to influence its content and the future
relationship between the leaving state and the EU.17# It is the Member State that wants
to keep a certain level of cooperation, giving the EU a better negotiation position.
During the long and intensive negotiations of the withdrawal agreement one could
present the withdrawal candidate the complete range of consequences so that the can-
didate might be deterred.'”

II. Criticism

Nevertheless, the norm also receives criticism and implies some disadvantages. In
general, it is quite “surprising [...] [that] given the significance and complexity of a

169 For this section see Calliess, (fn. 37), Article 50 TEU, para. 21.

170 Athanassion, (fn. 95), p. 26.

171 Blagoev, (fn. 8), p. 225; Calliess, (fn. 37), Article 50 TEU, para. 21.

172 Terhechte, Der Vertrag von Lissabon: Grundlegende Verfassungsurkunde der europii-
schen Rechtsgemeinschaft oder technischer Anderungsvertrag?, EuR 2008, p. 150.

173 Altmaier, Wird Europea neu erfunden?, Walter-Hallstein-Institut fiir Europaisches Ver-
fassungsrecht — Forum Constitutionis Europae, FCE 5/03, Speech at 17/6/2003, p. 3.

174 Dérr, (fn. 16), Article 50 TEU, paras. 5 and 28.

175 Oppermann, Eine Verfassung fir die Europdische Union — Der Entwurf des Europaischen
Konvents — 1. Teil, DVBI. 2003, p. 1168.
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potential withdrawal” the clause is short and not very detailed.’”® Even though there
is now legal certainty to a specific extent, every new rule also creates new problems.
Those newly created problems should be kept as slight as possible. In the following
section, we will see that this is not the case. Several practical issues in particular are
lacking when it comes to a withdrawal. Firstly, several critical aspects will be men-
tioned. Secondly, the most realistic ones are used to develop recommendations to
improve the content and the procedure of the legal withdrawal framework.

1. Wording and content of Article 50 TEU

It seems as if the wording and content is unclear and insufficient.

To begin with the wording, when reading Article 50(2) TEU, one could get the
impression that the “wording is confusing” and that a withdrawal agreement is a nec-
essary condition.”” Only in connection with Article 50(3) TEU it becomes clear that
an agreement is not absolutely necessary. The idea behind Article 50(2) TEU might
be that it must be in the interest of the EU and the leaving state to first try to agree on
the circumstances of the withdrawal, but if such an agreement fails, it should be avoid-
ed that the Member State is hindered to leave the Union. The structure of the two
paragraphs is more a reflection of state sovereignty and a legal article always has to be
read completely. Therefore, this critique is not justified.

Moreover, it can be criticised that the Member State in question does not even have
to motivate its intention to withdraw from the Union, nor must it fulfil certain crite-
ria.1”8 It is also a negative aspect that there is no limitation of the right to withdraw so
there might be the threat or fear of withdrawal in the future.!”? One could have learned
something from the past experience of the League of Nations. The predecessor of the
today’s United Nations did contain a withdrawal clause and it was used by some
Member States to create political pressure by threatening a withdrawal.!3° Therefore,
it would have been desirable to protect the European integration by introducing safe-
guards as, for example, a conciliation phase.!®! This might have the positive effect that
through the discussion a solution for the conflict can be found.'3? But instead of going
the exhaustive long way of finding a common compromise, it might be that the short
and easier way is used so that an insurgent Member State is pressed to withdraw vol-
untarily.!8 In general, it seems as if the withdrawal is much easier than the accession
to the EU.18

176 Rieder, The Withdrawal Clause of the Lisbon Treaty in the Light of EU Citizenship:

Between Disintegration and Integration, Fordham International Law Journal 37 (2013),
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2. Procedural aspects during a withdrawal

Regrettably, the procedure laid down in Article 50 TEU of how a withdrawal will be
put into effect is insufficient. For example, according to Article 50(4) TEU, it is for-
bidden for the representative of the leaving Member State to take part in the discus-
sions or decision-making process of the European Council or of the Council about
the withdrawal itself. On first glance, this rule is logical because according to Arti-
cle 10(2) TEU the representatives in the (European) Council represent their state and
any potential conflict of interests should be avoided. But there is criticism that this
rule is not far reaching enough, as it does not say anything about the general status of
the withdrawing Member State and its representatives during the time of the with-
drawal procedure.!® This leads to contentious legal issues. For instance, the European
Parliament also has to give its consent. But are the Members of the European Parlia-
ment (MEPs) of the leaving Member State allowed to participate in the consent-build-
ing process? To propose an answer to this unregulated question one can refer to the
task of the Parliamentarians. Article 10(2) TEU states that “Citizens are directly rep-
resented at Union level in the European Parliament”. Thus MEPs are not representa-
tives of the government of the leaving Member State, but elected as political repre-
sentatives of the citizens. The representation of the citizens would decrease if the
Parliamentarians were not allowed to participate in the decision-making process
which cannot be accepted in a European Union governed by the rule of law. In addi-
tion, especially their evaluation of the situation with background knowledge about
their country might be interesting. Another argument in favour of the MEPs’ partic-
ipation is that the European Parliament generally decides in its entirety even though
not all Member States are participating in the issue in question, e.g. when states are
holding an opt-out, in the warning/suspension procedure (Article 7 TEU), or in the
legislative procedure of the enhanced cooperation!®® (Article 326 et seqq. TFEU). In
consequence, the same must apply in the case of a withdrawal. Hence, the Members
of the European Parliament are allowed to participate in the process of building con-
sent.

Another unregulated issue is whether the representatives of the leaving Member
State in all European institutions are allowed to participate in the general decision-
making process of the EU (i.e. not related to the withdrawal) or in the everyday work
of the EU after notice of the withdrawal was given?!8” On the one hand, one must
bear in mind that the leaving Member State and its representatives — as long as the
withdrawal does not enter into force — are still Members of the European Union. In
this context, it would also be possible for the negotiations on a withdrawal agreement
to cease because the Member State in question wanted to remain within the EU.!$8
Therefore it would not be justified to degrade the Member State in question only to
observer status in all decision-making processes, as is the case for acceding countries

185 Hofmeister, (fn.9), p. 594.
186 Pechstein, in: Streinz, (fn. 54), Article 330 TFEU, para. 3.
187 Hofmeister, (fn. 9), p. 594.
188 Lazowski, (fn. 22), p. 530.
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between the signature and the entry into force of the accession agreement.!®? On the
other hand, it could avoid decisions which might have a negative impact on them
having left the EU. In a withdrawal situation, it might be that the nationals of the
withdrawing state feel more loyal to the national interest than to Europe.'?® However,
as the EU treaty does not provide a specific rule about this problem, the Member State
in question does have the right to participate in all decision-making processes of the
Institutions, at least until the withdrawal agreement is signed.!”! Hereby it is bound
by the principle of loyalty as stated in Article 4(3) TEU so that it is not allowed to
take measures that are against the interest of the EU.192

3. Protection of the citizens and companies

As already mentioned above, the whole European Union works very much in the
interest and for the protection of its citizens and companies, as can be seen, for ex-
ample, in the preamble and Articles 1, 3 and 13 TEU. The creation of subjective rights
and duties for the citizens is one of the reasons for the great success of the European
integration.!” Compared to traditional international law, EU citizens have a very
strong legal status that has developed continuously since the beginning of the Euro-
pean integration and is highlighted with the introduction of the EU citizenship (today
Article 20 TFEU).!%* Before the Treaty of Lisbon, the people in Europe had legal
certainty and could plan their private and business life due to the guaranteed funda-
mental freedoms because, only under exceptional circumstances, was there the pos-
sibility to withdraw.!?> The withdrawal clause as such is already a threat to the actual
protection of EU citizens and companies because the leaving Member State can deprive
its rights through discretionary action.!” Therefore it seems as if the legal and natural
persons are not protected sufficiently against a limitation of their rights.

4. Internal reorganisation of the EU

In addition, the EU does not have rules about its internal reorganisation after a Mem-
ber State has left the Union. This has to be done by the ordinary treaty revision pro-
cedure. It might be a problem that this necessary treaty revision procedure could be
used by some remaining Member States as a reason to renegotiate some parts of the
treaties again, which might lead to some destabilisation.!”” One could avoid this sit-
uation if there were precautionary rules about it.
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192 Zeh, (fn. 7), p. 199.

193 Bruha/Nowak, (fn. 21), p. 17.
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195 Bruha/Nowak, (fn. 21), p. 17.
196 1Ibid.

197 Friel, (fn. 14), p. 427.

198 ZEuS 2/2015



https://doi.org/10.5771/1435-439X-2015-2-169
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

The Legal Framework of a Withdrawal from the European Union

5. Further practical problems

There are also further unsolved practical problems that might come up following a
withdrawal and which are not addressed by Article 50 TEU. A very important ques-
tion is who among the EU, its Member States and citizens bears the costs caused by
the withdrawal.!® Another financial issue is how and when the leaving state will pay
back subsidies which are not lawful anymore because its conditions are no longer
fulfilled due to the withdrawal? Or does the state have to pay compensation for the
financial benefits that it has received recently?'%

6. Compatibility with the European idea

It took several decades until the withdrawal clause was finally included in the treaties.
This took so long because the idea and the aim behind the European Union and its
predecessors was to create an ever closer Union through the deeper integration of
states. The idea of an ever closer union can be found today in Article 1(2) TEU. This
is also reflected in Article 53 TEU and Article 356 TFEU, which define that both
treaties are “concluded for an unlimited period”. In several decisions,?® the European
Court of Justice has shaped the characteristics and the legal nature of the Union by
stating that the EU is a community of unlimited duration and that the integration
process between the Union and its Member States is irreversible.?%! Hereby, one can
assume that a “point of no return” is reached where the Member States cannot secede
from the EU anymore because they have equipped their nationals with legal rights
that cannot be taken away from them due to the integration process.?®? To grant a
written right to withdraw from the Union seems to undermine this European idea and
would also be contrary to the argument of the founding fathers.

However, this line of argument is, with advent of the Treaty of Lisbon, no longer
persuasive. Article 53 TEU and Article 356 TFEU have received another significance
through the right to withdraw.?% Article 53 TEU and Article 356 TFEU do not say
anything about the membership of an individual Member State. They just state that
the treaties themselves are not of limited duration. This means that the treaties can
only be brought to an end based upon the actions of the Member States.?** Even when
an international treaty or organisation aims to be valid for an unlimited duration, the
composition of its members may change.?%> The EC] decisions cannot be interpreted
as prohibiting a Member State from leaving the Union. Rather, it should be understood

198 Kumin, (fn. 61), p. 321.

199 Berglund, (fn. 12), p. 160.

200 EC], case 6/64, Costa v. ENEL, ECR 1964, 585, 592; EC], case 26/62, Van Gend en Loos,
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that as long as a Member State is still part of the Union, national law must be in line
with European law.

But the most convincing argument is that the Member States are still the “masters
of the treaties” and can therefore decide to change the treaties and include new pro-
visions like the right to withdraw, whenever they agree to do s0.2%

Furthermore, the circumstances under which the EU has to work have changed.
Since the outset, when the European Union was a purely “economic and technical
collaboration”, it has gradually developed into also being a “political union” .2 One
can no longer compare the process of European integration envisaged by Jean
Monnet and Robert Schuman with the current situation.?® One good example is the
number of Member States, which has increased from six founding states to currently
twenty-eight Member States, requiring different cultural values and legal views to be
balanced. The introduction of a withdrawal clause is just “testimony to our present
timeframe” where especially the acceded states are not willing to relinquish irre-
versibly their — sometimes quite recently regained — sovereignty.?®” Therefore, one
must conclude that the right to withdraw from the European Union is not inconsistent
with the European idea as it exists today.

III. Findings and recommendations

Some of these above-mentioned practical concerns might be addressed in the with-
drawal agreement. But when it comes to a withdrawal, the relationship between the
state and the EU is already very negative, meaning it might be difficult to come to an
agreement.?!? This was already the case in the withdrawal of Greenland, where the
negotiations about the fisheries policy were very controversial.?!! Given that the
withdrawal of Greenland was already problematic, the withdrawal of an actual Mem-
ber State would be even more contentious. As we have seen above, a Member State
can theoretically also withdraw without an agreement. This so-called “sunset clause”
of Article 50(3) TEU, i.e. that the treaties cease to apply two years after the notification,
even if there is no withdrawal agreement, tries to bring legal certainty.?!? However, it
does not bring legal certainty as it might be problematic when there is no understand-
ing between the Union and the Member State. Without an agreement, there is no one
to decide on the wider withdrawal procedure and there could be a worst case scenario
of the normal working of the EU being paralysed.?!3 To avoid an unclear situation,
there should be legal clarity in so far that at least some important issues must be reg-
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ulated abstractly even before a Member State notifies its intention to withdraw. Only
then a semblance of order would exist in this already very exceptional situation.?!*

Article 50 TEU has several positive aspects like introducing legal certainty and
guidance, while respecting the sovereignty of states, easing the future integration pro-
cess and deeper legitimation of future decisions and the possibility of shaping the
withdrawal agreement. Nevertheless, there are also several disadvantages which must
be addressed, as a lack of sufficient rules concerning the realisation of a withdrawal, a
lack of protection of legal and natural persons or a lack of rules concerning the internal
reorganisation of the EU after a withdrawal.

Having seen the far-reaching consequences and the strengths and weaknesses of
Article 50 TEU, it turned out that the withdrawal framework is not sufficient. There-
fore, one can give the following recommendations. It is clear that it might be difficult
to establish all of these recommendations into the legal framework for a withdrawal
as it depends a great deal on the political will of the Member States and the practical
feasibility. Nevertheless, the more ambitious the theory is, the more likely it is that
rules or at least larger parts of them will be implemented.

First, the procedure and the conditions of a withdrawal should be described in detail
and with clear rules because the withdrawal will have far reaching consequences to the
single market, the EU and its Member States.?!®> Here it would be desirable that phase
out rules are established concerning the general decision-making process (i.e. not re-
lated to withdrawal) and the involvement of the nationals of the former Member State
in the EU institutions.?'® Even though a solution was proposed above, it would be
better to regulate it explicitly. There should also be pre-established rules about the
internal reorganisation of the EU to guarantee a smooth transition. In general, phase
out rules are needed for example: to state until which time cases can be submitted to
the ECJ for adjudication (which is particularly important for cases where a compen-
sation of damages is sought against the EU or the leaving Member State);?!” to deter-
mine the time for the last financial contribution of the leaving state; to grant citizens
and companies the possibility of making use of their fundamental freedoms and other
rights, at least for a certain period of time.

The latter argument brings us to the second recommendation. Pre-established phase
out rules and minimum standards are also very important for the protection of citizens
and companies and their vested rights. This protection might derive from general rules
that govern EU law, but it would bring legal certainty if it was stated explicitly and
defined as to its scope. In this context, the decision of the Member State to withdraw
— whether unilaterally or following an agreement — must be based on the will of the
vast majority of its citizens because of the EU wide accepted values of democracy and
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the rule of law.?!8 The main aim should be to prove the will of the people in the form
of a referendum; alternatively, it might be sufficient that the national parliament and
government were elected by the citizens with the mandate to withdraw.?!” However,
referenda are not a common part of the political decision-making process in all Mem-
ber States, meaning that leaving the EU cannot proceed “business as usual”. It needs
exceptional intensive preparation and also exceptionally high political legitimacy. This
is so important because the rights of the EU citizens are at stake. Such a step may also
bring the EU a bit closer to its citizens because it is them who may decide about the
membership of their country in the EU. As a consequence, the EU in general would
need to care more about and inform or involve its citizens into the whole EU decision-
making process, which is one of the current criticisms directed towards the EU.

Thirdly, the right to withdraw could be made conditional to specific circumstances.
Then the right to withdraw would not be abused for the simple purpose of applying
political pressure on the EU.?2° One could link it, for example, as proposed during the
European Convention, to the non-ratification of a new treaty. It would be desirable
if a Member State had at least the explicit duty to provide the reasons motivating its
withdrawal or if a conciliation phase was established. There has to be a good balance
between the recognition of state sovereignty (i.e. right to withdraw) and legal certainty
(i.e. no extensive possibility to threat with a withdrawal because arbitrariness would
be limited). The withdrawal should not be made contingent on an agreement because
then the EU could block the decision of a Member State.

Fourthly, there should be a rule about the cost distribution of a withdrawal and all
financial issues concerning the membership. It cannot be in the interest of the remain-
ing Member States that they would bear the costs of a withdrawal caused by another
Member State. It was already proposed in the European Convention inter alia by
Robert Badinter to include into the norm a clause which states that the withdrawing
state should bear the potential damages of the EU caused by a withdrawal.?!

Fifthly, concerning the withdrawal agreement, when a Member State leaves the EU,
but nevertheless wants to keep relations with the EU, the creation of an extensive
“Europe a la carte” should be avoided. Once the remaining Member States realise that
this new relationship might work well without being a member of the EU, they might
also try to renegotiate their own customised relationship.??2 The EU has to find a good
compromise so that it is worthwhile for the remaining states to retain their member-

ship in the EU.
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F. Conclusion

Ina Furopean Union, that might someday have 35 Member States or more, very severe
problems can arise due to the different interests, cultures and levels of economic de-
velopment among its members.??* In addition, the fact that the decision-making pro-
cess in the EU is often based on qualified majority voting, states may be outvoted and
become unsatisfied with the membership.??* Therefore, the codified possibility of
withdrawing from the Union is a necessary tool as #ltima ratio to be prepared for the
next centuries. It is worth pointing out that the EU has made a courageous step for-
ward in the interests of the Member States with the introduction of this clause and is
subordinating the process of further integration to the political reality.??> This will-
ingness and flexibility is needed for the EU to succeed in the upcoming years. Con-
firming Piris, the codification of Article 50 TEU shows the actual character of the
European Union, namely its character as “a voluntary association between states”.?26

This research has shown that the pure legal barriers to withdrawal are not very high.
But as we have seen above, the legal consequences are diverse and they are intercon-
nected to economic and political consequences. It is more the assessment of economic
and political consequences that might prevent a Member State from withdrawing. A
Member State, for example, has to assess whether the advantage for the domestic pol-
icies produced by the withdrawal — which will probably only be short-term —is worth
the trouble and the high costs which have to be borne.?”” In addition, a previous
Member State is not able to influence the behaviour of the other Member States any-
more??8 and any Member State that has left the European Union must, according to
Article 50(5) TEU, run through the normal application process of Article 49 TEU.
When notifying of the withdrawal, one must have this condition in mind because all
acceding Member States must participate in the EMU and the Schengen Conventions,
meaning that especially for the UK, it would be very difficult to receive again the same
benefits (i.e. opt-outs, budgetary advantages) it already has today.??’

Itis unlikely that the possibility of a unilateral withdrawal will ever be used because
the integration process between the Member States is very deep, causing the Member
States to be dependent on each other. If the withdrawal clause is used at all, then a
withdrawal based upon agreement with any further cooperation is more likely. The
withdrawal from the EU should be only a last resort, if declarations, treaty revisions,
opt-outs, or enhanced cooperation of the remaining Member States no longer bring
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success.?? Concerning the actual withdrawal discussion in the UK as mentioned in
the introduction, it is unlikely that they will leave the EU. For both sides, making
concessions through an agreement based on Article 48 TEU would be less dangerous
from an economic and political point of view than bearing the consequences of a
withdrawal, even if this might lead to an undesired “Europe 2 la carte”. From the point
of view of the EU, it does not want the UK to leave because this would endanger and
destabilise the whole EU integration process and also lead to a shift of powers between
the remaining Member States. From the UK’s view, one can assume that it does not
want to lose its economic connections to the EU, i.e. especially the benefits of the
internal market and also the economic power of the EU in relation to third countries.
Experts even calculated that a withdrawal could lead to a permanent lower output of
UK’s economy.?’! Without being a member of the EU, the UK could not use its strong
position in Europe anymore to influence the EU politics. And the UK would risk
creating political instability within its territory continuing the debate on withdrawal
due to divergent views on this issue. Such instability could arise e.g. because Wales
and Northern Ireland might possibly want to remain in the EU as they are net recip-
ients from the EU budget, whereas England as a net contributor might want to with-
draw.?*2 Tt is also unlikely that the people will vote for a complete withdrawal as this
would also have a negative impact on their lives and rights. Therefore, a withdrawal
would neither be beneficial nor realistic for the UK. However, if the EU is not willing
to make concessions, then a withdrawal of the UK based on Article 50 TEU might be
possible. In this context of a potential withdrawal, a bilateral customised mere eco-
nomic rather than political relationship would be created by a withdrawal agreement.

Allin all, as Barroso said, every Member State has to decide together with its citizens
what the best approach towards the European Union is for them.?*? So even if it is not
the business of the EU and not in its interest to speculate about possible withdrawal
candidates, it would be appropriate if the rules for a withdrawal were clear and without
ambiguity. At the moment, Article 50 TEU is only a very general rule for the legal
framework of a withdrawal and only alleged legal certainty is created. The EU cannot
be naive and has to address these issues, especially because there are actual discussions
about a withdrawal such as those in the UK. On the one hand, one could argue that
this may then somehow be an invitation to withdraw. But on the other hand, the EU
must be up to date and be prepared for and face even undesired developments. In
addition, the EU must be consistent. When introducing a right to withdraw from the
EU, the proper legal framework and procedure must also be offered. It was revealed
that the actual legal framework of a withdrawal, as regulated in Article 50 TEU, does
not provide a solution that guarantees a satisfactory procedure for, and protection of,
all affected parties. This must be improved by the EU and its Member States. Finally,
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evenif the EU improved the legal framework of a withdrawal, it would be in the overall
interest of all parties for Article 50 TEU to remain a more symbolic rule than a distinct
possibility.
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