Hess/ Oberhammer / Pfeiffer

European Insolvency
Regulation

Heidelberg-Luxembourg-Vienna Report

C.H.Beck:-Hart-Nomos
pA IR



https://doi.org/10.5771/9783845258959-I

Hess/Oberhammer/Pfeiffer, European Insolvency Law

The Heidelberg-Luxembourg-Vienna-Report

X 1P 216.79.216.96, am 18.01.2026, 18:0014. ©
Ertaubnis untersagt, T ‘mit, for

oder In


https://doi.org/10.5771/9783845258959-I

1 1P 216.79.216.96, am 18.01.2026, 18:09:14. ©
Erlaubnis untersagt, T

mit, for oder In


https://doi.org/10.5771/9783845258959-I

European Insolvency Law
The Heidelberg-Luxembourg-Vienna Report

on the Application of
Regulation No. 1346/2000/EC on Insolvency Proceedings
(External Evaluation JUST/2011/JCIV/PR/0049/A4)

presented by

Prof. Dr. Burkhard Hess (Luxembourg/Heidelberg)
Univ.-Prof. Dr. Paul Oberhammer (Vienna/London/St.Gallen)
Prof. Dr. Thomas Pfeiffer (Heidelberg)

in cooperation with

Prof. Dr. Andreas Piekenbrock (Heidelberg)
Christopher Seagon (Heidelberg)

General Reporters:

Prof. Dr. Burkhard Hess (Luxembourg/Heidelberg), Dr. Christian Koller (Vienna), Dr. Bjérn Laukemann
(Heidelberg/Luxembourg), Dr. Robert Magnus (Heidelberg), Univ.-Prof. Dr. Paul Oberhammer (Vienna/
London/St.Gallen), Prof. Dr. Thomas Pfeiffer (Heidelberg), Prof. Dr. Andreas Piekenbrock (Heidelberg),

Michael Slonina, LL.M. (Vienna).

National Reporters:

Dr. Krista Pisani Bencini (Valletta), Samantha Bewick (London), Prof. Dr. Eric Bylander, LL.D. (Uppsala),
Dr. Rosanne Bonnici (Valletta), Prof. Dr. Remo Caponi (Florence), Mgr. Slavomir M. Cauder (Prague),
Dr. Jeanette Ciantar (Valletta), Prof. Dr. Zoltan Csehi (Budapest), Prof. Dr. Gilles Cuniberti, LL.M.
(Luxembourg), Prof. Dr. Ale$ Gali¢ (Ljubljana), Prof. Dr. Francisco Garcimartin (Madrid), Prof. Dr.
Ivin Heredia (Madrid), Prof. Dr. Burkhard Hess (Luxembourg/Heidelberg), Dr. Laura Kirileviciate
(Vilnius), Prof. Dr. Nikolaos Klamaris (Athens), Dr. Bjorn Laukemann (Heidelberg/Luxembourg),
Dennis Lievens, LL.M. (Heidelberg), Prof. Dr. Tuula Linna, LL.D. (Lapland), Dr. Robert Magnus
(Heidelberg), Prof. Dr. Federico M. Mucciarelli (London), Dr. Carl Friedrich Nordmeier (Wiesbaden),
Dr. Ailbhe O’Neill (Dublin), Nina Orehek (Ljubljana), Polina Pavlova (Luxembourg), Joanna Perkins
(London), Prof. Dr. Thomas Pfeiffer (Heidelberg), Prof. Dr. Andreas Piekenbrock (Heidelberg),
Dr. Marek Porzycki (Krakow), Dr. Anna Rachwal (Krakow), Dr. Tomds Richter (Prague), Veronika
Sajadova (Riga), Mag. Gottfried Schellmann (Vienna), Christopher Seagon (Heidelberg), Kristina
Sirakova (Luxembourg), Michael Slonina, LL.M. (Vienna), Prof. Dr. Elisa Torralba (Madrid), Prof. Dr.
Paul Varul (Tartu), Prof. Dr. P.M. Michael Veder (Nijmegen), Dr. Signe Viimsalu (Tallinn), Gheorghe-
Liviu Zidaru (Bucharest).

C. H. Beck - Hart - Nomos
2014

X 1P 216.79.216.96, am 18.01.2026, 18:0014. ©
Ertaubnis untersagt, T ‘mit, for oder In



https://doi.org/10.5771/9783845258959-I

[author] in Hess/Oberhammer/Pfeiffer, Heidelberg — Luxembourg - Vienna Report
(2013) para [...]

Published by
Verlag C. H. Beck oHG, Wilhelmstraf3e 9, 80801 Miinchen, Germany,
eMail: bestellung@beck.de

Co-published by
Hart Publishing, 16C Worcester Place, Oxford, OXI 2JW, United Kingdom,
online at: www.hartpub.co.uk

and

Nomos Verlagsgesellschaft mbH & Co. KG Waldseestrafle 3-5
76530 Baden-Baden, Germany
eMail: nomos@nomos.de

Published in North America (US and Canada) by Hart Publishing,
c/o International Specialized Book Services, 930 NE 58 Avenue, Suite 300,
Portland, OR 97213-3786, USA, eMail: orders@isbs.com

ISBN 978-3-406-65501-2 (Beck)
ISBN 978-1-84946-602-8 (Hart Publishing)
ISBN 978-3-8487-0470-5 (Nomos)

© 2013 Verlag C. H. Beck oHG
Wilhelmstr. 9, 80801 Miinchen

Printed in Germany by
fgb - freiburger graphische betriebe GmbH & Co. KG
Bebelstrale 11, 79108 Freiburg

Typeset by
Reemers Publishing Services GmbH, Krefeld

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted, in any form or by any means, without the prior permission of Verlag C.H. Beck, or as
expressly permitted by law under the terms agreed with the appropriate reprographic rights organisation.
Enquiries concerning reproduction which may not be covered by the above should be addressed to
C. H. Beck at the address above.

X 1P 216.79.216.96, am 18.01.2026, 18:0014. ©
Ertaubnis untersagt, T ‘mit, for oder In



https://doi.org/10.5771/9783845258959-I

Preface

This book presents the results of the External Evaluation of Regulation No. 1346/
2000/EC on Insolvency Proceedings (JUST/2011/JCIV/PR/0049/A4) which was
commissioned by the EU-Commission in March 2012 as a basis for the pending
reform of the European Insolvency Regulation. Most of it was prepared within a
period of about half a year in which the editors were in constant contact with the
EU-Commission and participated in the process that led to the presentation of the
Proposal for a Regulation of the European Parliament and of the Council amending
Council Regulation (EC) No 1346/2000 on insolvency proceedings (COM[2012]
744 final) dated 12 December 2012. Therefore, we believe that it is fair to say that
both our initial approach to the relevant reform tools and issues and the findings in
the course of the preparation of this study had a significant impact on the reform
process which in turn of course also influenced the outcome of the study.

The book contains the document generally known as the “Heidelberg-Luxem-
bourg-Vienna Report” on the reform of the European Insolvency Regulation and
two other documents which served as a basis for this report, i.e. a detailed
systematic summary of the national reports based on extracts from the original
text and a systematic compilation of the relevant case-law. Unfortunately, it would
have gone far beyond the limits of this book to publish all national reports, although
most of them were indeed worth publishing. However, these reports are available
online at: http://www.ipr.uni-heidelberg.de/InsReg/Study_Annex_ILhtml.

We owe much to a number of people who helped us in the preparation of the
report and this book: In the first place, we have to thank Professor Andreas
Piekenbrock (Heidelberg) for all his valuable input and help. He and Christopher
Seagon (Heidelberg) assisted us with many thoughtful comments in the course of
the whole project. This book would not have been published without the valuable
support of our assistants Dr. Bjérn Laukemann and Dr. Robert Magnus; Adriani
Dori, LL.M., Friederike Dorn, Lars Bierschenk, Stefanie Spancken and Carl Zimmer
(Heidelberg and Luxembourg), Mag. Katharina Auernig, Helene Hayden, Stefanie
Kloibmiiller, Dr. Christian Koller, Petra Peirleitner, Mag. Florian Scholz, Alina Seel
and Michael Slonina, LL. M. (Vienna). Moreover, we have to thank all general and
national reporters for their excellent contributions which had to be made under
immense time pressure. It was a privilege to be able to participate in this European
law-making-process. In particular, we enjoyed cooperating with Jéréme Carriat, Dr.
Jeanne de Jaegher, Katja Lenzing, MJur and lic. iur. Salla Saastamoinen of the EU-
Commission. We take pride in having been able to make one small contribution to
the development of an area of freedom, security and justice serving the citizen.

Luxembourg/Vienna/Heidelberg Burkhard Hess
Paul Oberhammer
Thomas Pfeiffer
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Court of Appeal of England and Wales (Civil Division)

High Court of Justice (High Court of England and Wales), Chancery Division
High Court of Justice (High Court of England and Wales), Commercial Court
Entscheidungen zum Wirtschaftsrecht (German legal journal)

Europiisches Wirtschafts- und Steuerrecht (German legal journal)

Fascicule

Fachdienst Insolvenzrecht (German legal journal)

footnote

Festschrift (German for Liber Amicorum)

Gesellschaft mit beschrinkter Haftung

Gemeinschaftsprivatrecht (German legal journal)

Gesellschafts- und Wirtschaftsrecht (German legal journal)

Helsingin hovioikeuden osalta (Helsinki Court of Appeal, collection of court
decisions)

Handelsgesetzbuch (German Commercial Code)

inter alia (among others)

Insolvency Act (UK)

id est (that is)

International Financial Law Review

International Insolvency Law Review

International Insolvency Review

Insolvency Law & Practice

Incorporated

International Caselaw Alert (Legal Journal)

Insolvenzordnung (German Insolvency Code)

International Association of Restructuring, Insolvency & Bankruptcy Professionals
Insolvency Intelligence (British legal journal)

See FDInsR (German legal database)

Insolvenzordnung (Austrian Insolvency Code)

Praxis des Internationalen Privat- und Verfahrensrechts (German legal journal)
Bundesgesetz tiber das internationale Privatrecht (Swiss Code of Private Interna-
tional Law)

Die deutsche Rechtsprechung auf dem Gebiete des internationalen Privatrechts
(German legal journal, collection of court decisions)

Individual voluntary arrangement

Journal of Business Law

Journal of Consumer Policy (German legal journal)

Journal of International Banking Law and Regulation (British legal journal)
Jurisprudence de Liege, Mons et Bruxelles (Belgian legal journal)

Journal officiel de I'Union européenne (see OJ)

Jurisprudentie Onderneming & Recht (Dutch legal data base)
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List of Abbreviations

Judgement Regulation (Council Regulation (EC) No 44/2001 of 22 December 2000
on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters)

Journal des tribunaux (Luxembourg) (Luxembourgian legal journal)

Juristisches Informationssystem fiir die Bundesrepublik Deutschland (German legal
database)

Juris Praxisreport Insolvenzrecht (German legal database)

Kronofogdemyndighet (Swedish Enforcement Authority)

Korlatolt Felelosségii Tarsasag (Hungarian limited liability corporation)
Kommanditgesellschaft (German limited partnership)

Zeitschrift fiir Insolvenzrecht — Konkurs, Treuhand, Sanierung (German legal journal)
Legislation (see Official Journal)

Landesarbeitsgericht (Regional Labour Court)

Loi relative a la continuation des entreprises (Belgium)

Loi sur les faillites (Belgian Bankruptcy Law)

Landgericht (German Regional Court)/Landesgericht (Austrian District Court)
Landelijk Jurisprudentie Nummer (Dutch legal journal, collection of court
decisions)

litera

Lloyd’s Maritime and Commercial Law Quarterly (British legal journal)
Lindenmaier-M6hring - Kommentierte BGH-Rechtsprechung (German legal journal)
Limited liability company

New Civil Code (Romania)

Nederlands internationaal privaatrecht (Dutch legal journal)

Northern Ireland Queen’s Bench Division

Nytt juridiskt arkiv (Swedish legal journal)

Neue Juristische Wochenschrift (German legal journal)

Neue Juristische Wochenschrift, Rechtsprechungsreport (German legal journal)

number

Naamloze vennootschap (Dutch public limited liability company)
Neue Zeitschrift fiir Gesellschaftsrecht (German legal journal)
Neue Zeitschrift fiir Insolvenzrecht (German legal journal)

Der Oberste Gerichtshof (Austrian Supreme Court)

Offene Handelsgesellschaft (German general partnership)
Official Journal of the European Union (see JO)
Oberlandesgericht (Higher Regional Court, Austria/Germany)
Others

Osakeyhtié (Finnish limited company)

page(s)

paragraph(s)

Private international Law

Public limited company

Question

rule(s)

Revue de Droit commercial Belge (Belgian legal journal)

Rivista di diritto internazionale privato e processuale (Italian legal journal)
Osterreichisches Recht der Wirtschaft (Austrian legal journal)
Revue

Revue critique de droit international privé (French legal journal)

Rivista di diritto internazionale privato e processuale (Italian legal journal)
Recht der internationalen Wirtschaft (German legal journal)

Revue suisse de droit international et européen

Société anonyme/Sociedad Anénima

Société a responsabilité limitée

Société par actions simplifiée

Bundesgesetz tiber Schuldenbetreibung und Konkurs (Swiss Insolvency Code)
section(s)

Statutory Instrument

Sabiedriba ar ierobezotu atbildibu (Latvian limited liability company)
Societa Per Azioni (Italian shared company)
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XXXII

List of Abbreviations

Société Privée a Responsabilité Limitée

Societa a Responsabilita Limitata (Italian limited company)

Sammlung Zivilsachen, Sammlung biirgerlichrechtliche Entscheidungen in Oster-
reich (Austrian Supreme Court Reporter)

Revue de droit commercial Belge (Belgian legal journal)

Treaty on the Functioning of the European Union

Transportrecht (German legal journal)

Uzdaroji akciné bendrové (Lithuanian closed stock company)

United Kingdom

United Kingdom Supreme Court

United Nations Commission on International Trade Law
Unternehmensreorganisationsgesetz (Austrian Business Reorganisation Act)
versus

Value-Added Tax

Versicherungsrecht — Zeitschrift fiir Versicherungsrecht, Haftungs- und Schadens-
recht (German legal journal)

Verwaltungsgericht (Administrative Court)

Verbraucherinsolvenz aktuell (German legal journal)

videlicet (namely)

Versicherungswirtschaft (German legal journal)

Wertpapiermitteilungen (German legal journal)

Zeitschrift fiir Europdisches Privatrecht (German legal journal)

Zakon o financnem poslovanju, postopkih zaradi insolventnosti in prisilnem
prenehanju (Slovenian Law on Financial Operations, Procedures concerning In-
solvency and Compulsory Liquidation)

Zeitschrift fiir Unternehmens- und Gesellschaftsrecht (German legal journal)
Zeitschrift fiir das gesamte Handelsrecht und Wirtschaftsrecht (German legal
journal)

Zeitschrift fir Insolvenzrecht und Kreditschutz (Austrian legal journal)
Zeitschrift fur das gesamte Insolvenzrecht (German legal journal)

Zeitschrift fiir Wirtschaftsrecht (German legal journal)

Zivilprozessordnung (German Code of Civil Procedure)

Zartkoraen Mikodo Részvénytarsasag (Hungarian private public company)
Zwangsversteigerungsgesetz (German Compulsory Auction Act)

Zeitschrift fir Verbraucher- und Privatinsolvenzrecht (German legal journal)
Zeitschrift fur Zivilprozess (German legal journal)
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