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Notes on names

This book is about emblematic court cases of human rights violations on the one
hand and about social conflicts over transnational mining projects on the other. Both
are processes that take place in the public space and that are often under the scrutiny
of the media and the general public. The actors involved in these processes are thus
heavily exposed; they either express themselves in public in order to make their own
voices heard or are pushed by others into the spotlight without having wished to do
$0.

This also applies to the human rights lawyers, plaintiffs, and activists who have
been involved in the mining conflicts and the resulting legal proceedings in Peru. For
me as a researcher writing about the perceptions and positions of these actors, this
means that in many cases it was not possible to anonymize my interlocutors. Many
of them have become public figures as a result of the legal proceedings and social
conflicts. In many cases, the names of the individuals concerned are only a Google
search away, although some of them have made considerable efforts to keep a deep
profile over the years.

Most of my interlocutors are aware of their public role and have therefore agreed
that I may refer to them by name in this work. However, as I explain in detail in the
text, both the social conflicts and the involvement in court cases pose a risk for the
actors involved of being defamed, harassed, or publicly attacked. For security rea-
sons and to protect their identities, I therefore also use pseudonyms for some of my
interlocutors, especially for many ordinary members of the grassroots movements
in the provinces.
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Introduction

Law and legality shape our everyday lives and our way of living together in society.
Law is used to settle disputes, strengthen or weaken relationships, ascribe property
rights, exercise power, define responsibilities, negotiate accountability, obtain jus-
tice, and order penalties and punishment. Whenever people come into contact with
each other, law is often not far away. The use of law is a social practice and inherently
important for the conduct of social relations.

Atthe same time, the law is also a means for collectives and social groups to carry
out political struggles. In recent years, an increasing “juridification of social protests”
(Eckertetal. 2012a, emphasis added) has occurred worldwide. Social movements in-
voke rights to justify their claims and enforce their demands. Therefore, law is not
only a social practice, but also a discourse on the basis of which claims are made
and power relations are questioned. Furthermore, courts have become an impor-
tant arena for social conflicts in this context. This judicialization of social disputes is
reflected in an increasing reliance on courts, lawsuits, and legal norms. The princi-
ples of legal liberalism play an important role in this context; reference is made to
the fact that, by virtue of fundamental rights, everyone is equal before the law. The
mechanisms of the law should guarantee this equality. Consequently, law is also said
to serve marginalized groups to make their voices heard and to demand justice, thus
being a counterhegemonic means for social change.

When 1 started doing research for this book, I traveled to Peru with the aim
of analyzing processes of judicialization in the context of social conflicts. More
specifically, I intended to examine the strategies of mobilizing the law from below
by movements struggling against transnational mining projects. At the beginning
of my fieldwork, I spent several weeks in Lima where I met lawyers working with
national and international non-governmental organizations (NGOs). These lawyers
were exactly in line with the theoretical framework I had read about before going
to the field: They pursue the approach of strategic litigation, use criminal and
constitutional complaints to discuss emblematic cases of human rights violations
in courts, and rely on national legislation to ensure access to justice for people
affected by human rights violations. They work with campesinas and campesinos,
i.e. with peasants who lost access to land or water resources as a result of mining
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activities; they represent people in court who have been injured by state or private
security forces during demonstrations against mining companies. In general, these
lawyers provide legal assistance and access to the judicial system for marginalized
groups. As one NGO lawyer put it, “We want to make the judicial system take re-
sponsibility.” My expectations, which had arisen from engaging with literature on
the juridification of social protests thus seemed to have been fulfilled.

However, after I left Lima and traveled to Cajamarca, a region in the country’s
Northern Highlands, and things immediately became more complex. Over the past
twenty-five years, Cajamarca has become the scene of large-scale industrial mining.
As a result, various social conflicts have broken out between parts of the local pop-
ulation and the mining companies operating in the area. I contacted a grassroots
movement that formed part of the social movements against transnational mining
projects and told them about my intentions to investigate the use of law as a strate-
gic means for social movements. During the first meeting I had with representa-
tives of the group to present my research project, the activists only smiled mildly.
One of them expressed what everyone in the room was thinking and said, “I think
the answer to your research question is very simple from our point of view. Judges
and prosecutors in Peru are all corrupt and are on the side of the companies. If we,
from the social movement, file a complaint, it is immediately dismissed. At the same
time, we are criminalized by the state for our activities and commitment.” Thus, the
group of activists completely disagreed with the human rights lawyers I had met in
Lima. “The law is on the side of the powerful,” the activists told me, “not on the side
of marginalized groups.” At the same time, however, this grassroots organization, as
many other protest movements in Peru’s mining regions, was closely collaborating
with national and international NGOs that pursue the approaches of strategic litiga-
tion and legal mobilization, among them the lawyers from Lima mentioned above.
The group’s attitude toward the use of the law was therefore not as clear-cut as the
activists argued. Moreover, this example revealed the ambiguity of law and legality.

It is precisely these encounters with different positions toward the law and the
patterns of law’s ambiguity that I examine in this book. My research starts with the
observation in the field of what activists and lawyers involved in Perw’s human rights
movement experience when they engage in debates about whether law serves as an
instrument of counterhegemony or whether it is rather a hegemonic instrument
used by elites to prevent social change.

An ethnography of Peru’s judicialized mining conflicts

This book traces the process of juridification and the “patterns of judicialization”
(Sieder et al. 2005, 11) of Peru’s mining conflicts. By analyzing how social conflicts
over transnational mining projects in Peru are dealt with in the legal field, it exam-
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Introduction

ines the functioning of law as a social process. In doing so, I aim to trace the social
life of the law in Peru’s mining conflicts.

Empirically, I focus on two social conflicts that emerged from large-scale min-
ing projects in Perw’s Northern Highlands: the Conga conflict in Cajamarca and the
Rio Blanco conflict in Piura. The mining projects that led to these conflicts were both
initiated by transnational corporations (TNCs) and received much support from the
Peruvian national government. A large part of the population in the two affected re-
gions, however, fears the mines’ negative impacts on the environment, on the water
supply, onlocal agriculture, and on people’s health. As a result, parts of the local pop-
ulation have opposed the projects and organized protests against the corporations’
plans to build the mines. In both cases, these local protests led to the suspension of
the projects; neither the Rio Blanco nor the Conga mine could be built. At the same
time, the social conflicts were marked by severe human rights violations. During the
protests, several people were injured, and some were killed by state security forces.

This volume examines how the two social conflicts were dealt with by the Pe-
ruvian judicial system and beyond. I examine how the various parties in the con-
flict approached the judicial system to enforce their interests. To this end, I analyze
a number of court cases that arose from the mining conflicts in Cajamarca and in
Piura. On the one hand, local social movements have attempted to bring legal ac-
tions against those responsible for human rights violations, i.e. against state secu-
rity forces and against the corporations and their employees. I examine how activists
and human rights NGOs make (strategic) use of the existing legal system in order to
gain access to justice. Since both social conflicts involve the participation of foreign
corporations, the question of the involved TNCs’ responsibility plays a significant
role in this part of my analysis.

On the other hand, however, state and corporate actors also use the judicial sys-
tem to impede social protests and to enforce their economic interests. They sought
to criminalize the members of the social movements for their involvement in the
protests. In consequence, law and legal processes do not only serve the social move-
ments as an instrument for resistance, but also pose a threat to them. The court-
rooms in Piura and Cajamarca have become important battlegrounds for mining
disputes — a process I call the judicialization of social conflicts.

Conceptually, I rely on two different theoretical approaches: the juridification
and judicialization of politics, on the one hand, and anthropological debates on law
as a social process, on the other hand. The judicialization of social conflicts is not only
ajudicialization of politics and of conflicts which were earlier dealt with in the field
of politics and which are now brought to courts. Rather, the judicialization of social
conflicts also includes the “judicialization of social relations” (O’'Donnell 2005, 293)
and thus goes beyond judicial processes in courts. Therefore, I am not only investi-
gating how these social conflicts are negotiated in court, but I am also interested in
how these court cases come about, what prevents them, what underlying negotia-
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tion processes they involve, and what effects and consequences they entail. It is thus
the social life of law that I am concerned with. Thereby, my research also includes the
process of judicialization “beyond the courtroom” (Rodriguez-Garavito 2011a) and
incorporates everyday disputes and non-judicial aspects of Peru’s mining conflicts.
In this sense, I follow Huneeus et al., who wrote that “law is created and lived not just
in the court and through litigation, but beyond, in the conversations of lawyers and
their clients, in social movements, in academia, and in everyday life” (2010, 14). I am
interested in how the judicialization of social conflicts shapes the involved actors’
perception of the “force of law” (Bourdieu 1987).

As Felstiner et al. argued, “disputes are not things: they are social constructs”
(1980, 631). Consequently, studying “the emergence and transformation of disputes
means studying a social process as it occurs” (ibid., 632). Starting from this ap-
proach, the book examines the social processes that are initiated when conflicts
emerge between transnational mining companies, state actors, and social move-
ments and which are transformed when these conflicts are carried out in the legal
sphere. This book asks what people gain on their journeys to the courts and what
they lose, leading to the question of whether law and legal processes may serve
as an emancipatory means for groups that are otherwise politically, economically,
and socially marginalized in a society. More broadly, this contribution analyzes
what conclusions we can draw from the observation of the judicialization of social
conflicts in Peru’s mining regions with regard to the functioning of law as a social
process.

Judicialization of politics and the ambiguity of law

From a theoretical point of view, I follow Sieder et al., who wrote that “[i]n analyzing
processes of legal mobilization and judicialization, we need to distinguish between
process and outcomes” (2005, 16, emphasis in original). This book’s focus is therefore
on both the actual processes and the consequences of these processes when mining
conflicts are dealt with in the legal sphere. To analyze these different aspects, I rely
on two theoretical approaches, which are, however, closely linked.

In studying the law’s processes, I mainly rely on legal anthropological approaches
dealing with, what I call, the “ambiguity of law.” With this approach, I follow the
observation that law has both a hegemonic and a counterhegemonic character.
Legal anthropological research has traditionally been less interested in the judicial
outcomes of specific lawsuits, thus in the judgments given by the courts, but has
rather focused on the processes induced or shaped by the juridification in general -
whether these are social, political, or legal processes and whether they take place in
only the courtrooms or also beyond. Legal anthropologists analyze the use of law as
a social process to settle disputes, to attribute responsibility, and to negotiate social
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relations. Law holds a central role in the organization of societies, and consequently,
the use of law should, from a legal anthropological point of view, be examined in
the context of the prevailing social conditions. The book’s analysis is based on this
theoretical background.

However, as mentioned above, the juridification, and moreover the judicialization
of social conflicts not only induces legal, political, and social processes, but also leads
to very specific outcomes, i.e. social consequences for the actors involved, and also to
legal outcomes such as judgments or judicial orders. It is not sufficient to examine
only the social processes that accompany legal mobilization, but that an analysis of
what happens in the specific lawsuits is also of fundamental importance. We must
understand how law is applied, utilized, and implemented in the particular lawsuits
and how different forms and bodies of law actually work. In this sense, I wish to go
beyond the anthropological approach, which often lacks an analysis of what is ac-
tually done and achieved in litigation. Rather, I base this part of my analysis on the
theoretical considerations of political scientists and legal scholars who worked on
legal mobilization. As an important complement to the legal anthropological anal-
ysis, this approach helps provide an understanding of the ambiguous forces of law
by focusing on the mechanisms and instruments it entails.

Law’s ambiguity

Since the discipline’s very beginning, social anthropology has been closely linked to
the research of law and legality." The study of law was as much an integral part of
early social anthropological research as the study of religion, exchange relations, and
social organization. In the first decades of the twentieth century, the sub-discipline
of legal anthropology, which emerged from early social anthropologists’ generalist
research, focused primarily on comparative studies analyzing the differences be-
tween “ordinary” Western law and so-called “customary” or “traditional” law in the
(former) colonies. After the discipline’s “reflexive turn” (Conley and O'Barr 1993, 48)
in the second half of the twentieth century, legal anthropological studies became in-
volved in the analysis of power relations related to law. Contemporary legal anthro-
pology was shaped by the increased importance of rights discourse, which mani-
fests, in the great amount of ethnographic research on justice, resistance, and legal
activism, as a form of political action in the current world order (Goodale 2017, 117).

In this context, law’s ambiguity or the “Janus-faced” (Nader 2002, 207, Comaroff
2012, ix) character of law became a central issue in legal anthropological research.
The ambiguity of law is manifested in the ambivalence that law serves, on the one
hand, as a hegemonic instrument favoring the interests of elites and, on the other

1 For a historical overview of the development of legal anthropology and the anthropology of
law, see, for example, Poole (2001), Nader (2002), Sieder (2010a), or Goodale (2017).
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hand, as a potentially emancipatory mechanism for marginalized groups to strive
for social change. Sally Engle Merry wrote that “law contains both elements of dom-
ination and the seeds of resistance” (Merry 1990, 8). Elsewhere, she claimed that
“[llaw empowers powerful groups to construct normative orders that enhance their
control over resources and people, but also provides to less privileged people av-
enues for protest and resistance” (2006a, 109). In a similar manner, Mark Goodale
described law’s ambiguity by referring to “law-as-regulation” and “law-as-agency”
(2017, 118), a contradiction which he explained with the paradox “that sets the outer
limits to exclusion (but also to inclusion), inequality (but also equality), and injustice
(but also justice)” (ibid., 138). In the words of Laura Nader, law “may serve those who
contest power as well as those who wield power” (2002, 207), and Susan F. Hirsch and
Mindie Lazarus-Black wrote that “law is simultaneously a maker of hegemony and a
means of resistance” (2012, 9). With regard to the situation in Peru, finally, Deborah
Poole (2004) characterized the judicial system as both a “threat” and a "guarantee”
for people living at the margin of the state.

Thus, while a certain consensus has been established within the discipline re-
garding this ambiguity or the Janus-faced character of law, two different currents
emerged within legal anthropology, each of which focuses on one of the two specific
characteristics of law. Stuart Kirsch (2018, 16—7, 229) summarized this as the debate
between hegemony and counterhegemony theorists. As I outline in the following, these
two theoretical positions do not necessarily have to be in opposition to each other,
but should rather be seen as complementary, since they describe different forms of
legal mobilization. Both approaches describe how positions of power, social norms,
and aspirations for change are negotiated in the contested field of law. When con-
sidered in combination, these two positions provide a useful theoretical framework
for examining the processes induced by the judicialization of social conflicts in Peru.

Law, lawfares, and hegemony

There is a large body of literature from the field of anthropology and beyond on how
political or economic elites use law as a hegemonic instrument in order to maintain
existing power relations or to silence those who speak up. The discourse of so-called
hegemony theorists has been especially shaped by the work of Jean and John L. Co-
maroff, who coined the debate with terms such as “fetishism of constitutionality”
(2006, 24), “fetishism of the law” (2006, 25, 2007, 134), “culture of legality” (2009,
33, 2012, 78), and “lawfare” (2006, 30, 2009, 36—7). Based on research in the “post-
colonies” in southern Africa, but also on examples from U.S. courts and politics, they

2 Fora more detailed discussion and conceptualization of the term “lawfare” beyond the term'’s
use by the Comaroffs see the work by political scientist Siri Gloppen (see, for example: Glop-
pen 2018).
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criticize the increasing use of law and claim that because of the judicialization of pol-
itics, “litigation has become an autonomic reflex of political life” (2012, 34). According
to the Comaroffs, this has not led to an empowerment of marginalized groups, but
has rather served the interests of elites and thus consolidated existing power rela-
tions.

The spread of law-oriented NGOs and “the planetary explosion of human rights
advocacy” (2009, 34) have, in the Comaroffs’ view, contributed to the fact that for-
mer political conflicts are now being fought out in the legal sphere. They criticized
this development since the turn to law has, in their opinion, led to a depoliticiza-
tion of conflicts. They acknowledged the efforts of the “little people” (2012, 150) to
gain access through litigation to justice, or at least to reparation, but at the same
time, they stressed that these struggles cannot be successful because “ultimately, it
is neither the weak nor the meek nor the marginal who predominate in such things.
It is those equipped to play most potently inside the dialectic of law and disorder”
(2006, 31). Thus, according to the Comarofts, the “haves’ come out ahead” in lawfare,
to use Marc Galanter’s (1974) phrasing, because elites have the knowledge and the
resources to resort to the law as a political instrument and to implement and en-
force legal mechanisms in their interests. Thus, in lawfare it is the powerful who can
maintain their hegemony through law.

This criticism of the law’s hegemonic tendency has a longer tradition. As a
movement bringing together left-wing legal theorists and other scholars, Critical
Legal Studies (CLS) criticized the hegemonic character of law since the late seventies
(see, for example: Trubek 1984, Hunt 1986, Fitzpatrick and Hunt 1987, for a detailed
overview on CLS see Kelman 1987). The CLS movement emerged from approaches
inspired by Marxism and critical social theory as well as post-structuralism and
Foucault’s and Derrida’s concepts of deconstruction (Fitzpatrick and Hunt 1987, 2,
Merino 2017, 240). Its representatives saw themselves as a counter to the liberal
ideology that dominated the field of legal studies at the time. Diverse views were
represented in the movement, but CLS scholars shared the “rejection of the dom-
inant tradition of Anglo-American legal scholarship, the expository orthodoxy or,
more crudely, the ‘black-letter law’ tradition” (Fitzpatrick and Hunt 1987, 1). With the
aim of developing radical alternatives to existing legal education and legal doctrine,
CLS theorists examined the practices of legal institutions and explored how these
support a “pervasive system” characterized by “oppressive, inegalitarian relations”
(Fitzpatrick and Hunt 1987, 1-2). They called for new approaches to overcome the
hegemonic character of law, which gave rise to approaches such as the critical race
theory and critical legal feminism (Merino 2017, 241).

Conceptually, CLS scholars criticized the “indeterminacy” of law, which in their
view enables legal practitioners, such as judges, in particular, to apply the law in the
interests of elites (Kress 1989, 286). According to this approach, the indeterminacy of
law calls into question the legitimacy of adjudication. It is this concept that has con-
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tinued to receive much support, even after the CLS movement lost importance in the
late nineties. In more recent years, the criticism of law’s indeterminacy was again
raised by Marxist theorists, such as China Miéville (2005), for example, who focused
onthe, in his view, limited emancipatory character of international law. Miéville ob-
served that “[f]or every claim there is a counter-claim” (ibid., 281) in international law.
Based on Karl Marx’ phrase that “between equal rights, force decides,” he concluded
that its indeterminacy impedes law of contributing to progressive change (ibid., 8).
Miéville ends his book with the pessimistic conclusion that “[t]he chaotic and bloody
world around us isthe rule of law” (ibid., 319, emphasis in original), meaning that inter-
national law is a fundamental part of imperialist domination (see also: Marks 2007,
204). He argued for “eradicat[ing] the legal forms” and demanded a “fundamen-
tal reformulation of the political-economic system of which they are expressions”
(Miéville 2005, 318).

Compared with other theorists, Miéville is undeniably radical in his argument to
“eradicate the legal forms.” Some aspects of his criticism, however, have been shared
by others and are relevant for my research. From the turn of the millennium onward,
several authors have criticized the hegemonic character of law emerging from its
connection with neoliberalism. In the view of political scientist Wendy Brown (2015),
for example, the use of law and legal reasoning are part of neoliberal governance
practices that allow for the control and the regulation of specific groups of a society
(see also: Foucault 2004). According to this approach, the rule of law is a fundamental
precondition of neoliberalism. The link between the spread of neoliberalism and the
juridification of politics was also stressed by the Comaroffs who saw in the “growing
salience of the law [..] an integral feature of the neoliberal moment” (2012, 88). In
addition, Suzana Sawyer wrote that “law, legal rhetoric, and abstract liberal princi-
ples have often been the trump card of a privileged elite” (2004, 188). Her research
on Ecuador revealed how the use of the existing legal framework and the enactment
of new laws foster the hegemony of elitist interests, especially in the context of the
extractive industries (ibid., 14). In a similar way, legal scholar Ugo Mattei and anthro-
pologist Laura Nader (2008) claimed that the “rule of law” is an imperial instrument
to be used for the “plunder” of natural resources in the Global South. These consider-
ations are particularly relevant to my research because Peru’s national government
has pursued a strict neoliberal policy, especially in the extractive industries, since the
early nineties. Thus, these reflections on law and neoliberalism are crucial in under-
standing Peru’s mining conflicts.

In addition, some legal scholars examined the way in which law is beneficial for
“those who have,” be it corporations or other economic elites. Katharina Pistor, for
instance, analyzed how “law helps create both wealth and inequality” (2019, 3). In
her book “Code of Capital,” she described how law, in the form of property rights,
but also bankruptcy law, for example, benefits the holders of capital assets (Pistor
2019). Pistor examined how capital holders influence legislators through lobbying
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and other forms of interference so that they enact laws that protect property. In this
sense, she demonstrated how the law serves capital in a very direct way.

In view of this range of different research approaches and theoretical concepts,
it is evident that the category of hegemony theorists is only a loose classification.
What all these authors’ approaches have in common, though, is that they perceive
law as an elitist means of preserving existing power relations and maintaining the
domination of subordinate population groups. The term “hegemony,” as coined by
Antonio Gramsci (1992), is particularly suitable in these debates for describing law
as an instrument of elitist — be it political or economic — actors. Gramsci under-
stood hegemony as the “predominance obtained by consent rather than force of one
class or group over other classes” (Femia 1975, 31). In this sense, hegemony is not a
“rule by force,” but a “rule by consent” (Im 1991, 127), which builds on the “production,
reproduction, and mobilization of popular consent” (Hunt 1990, 311) of a society’s
masses. Thus, hegemony is not necessarily forced upon the subordinate classes, but
they themselves — directly or indirectly — reproduce it, since it forms part of a soci-
ety’s prevailing discourses and power relations. The elites’ hegemony permeates all
fields of society, including the legal field, and law thus contributes to the consolida-
tion of domination. These are precisely the theoretical considerations of hegemony
theorists that are relevant to the discussions in this book.

Counterhegemonic struggles and the emancipatory force of law

The theoretical claim thatlaw and legal processes serve as hegemonic means of elites
is thus a powerful claim, which has had a considerable impact on legal anthropology
and beyond. In recent years, however, the hegemony theorists’ approach has been
increasingly questioned. Empirical research, notably by anthropologists and often
conducted in the context of the global “human rights revolution” (Goodale 2017, 101),
has given rise to these debates. Counterhegemony theorists studied the emergence of
new rights discourses, especially among marginalized or subordinated groups, such
as women's, peasants, and indigenous peoples’ movements in the Global South, that
“recognized” that “the law is not omnipresent” (Ewick and Silbey 1998, 196).
Counterhegemony theorists’ research has demonstrated that legal mobilization
by organized and well-connected movements may lead to social change and that the
hegemony of political and economic elites can thus be challenged through the use of
law “from below” (Sieder et al. 2005, 5). Boaventura de Sousa Santos and César Ro-
driguez-Garavito (2005) speak in this context of “counter-hegemonic movements,”
which represent a counterweight to the neoliberal globalization driven by business
actors. They observed an increasing tendency, particularly in Latin America, of so-
cial movements to make strategic use of national law (see: Santos 2002, 2005, Ro-
driguez-Garavito 2005, 2011a). These movements attempt to use precedents in court
to demand rights that benefit not only the people directly affected but also broader
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population groups. Regarding the development of the counterhegemony theorists’
approach, we can observe that there was a temporal correlation with the new rights
discourses, which marked the beginning of a global human rights revolution after
the end of the Cold War (Moyn 2010, 4, 213, Goodale 2017, 181, Merry 2017, X).

In contrast to the Comaroffs’ criticism against “lawfares,” the mobilization of
law is positively connoted by counterhegemony authors. They claim that the strat-
egy of using law and legality may lead to the empowerment of marginalized groups.
In this context, the “right to have rights,” as described by Hannah Arendt (1998 [1951],
614), plays an essential role (see also: Dagnino 2003, 213). Social movements and ac-
tivists claim to have rights and actively demand these rights before courts, and this
often leads to the judicialization of their struggles. According to Rodriguez-Garavito
(2011b, 273), it is in “law’s intrinsic procedural nature” to offer a “lingua franca” that
allows for contact and negotiation between otherwise radically different ideas and
perceptions, for example, between protest movements and state institutions. The
law is thus ascribed an ordering power that provides the mechanisms for resolving
disputes but also for formulating demands and for making political claims. Whereas
the hegemony theorists claim that the turn to law silences the marginalized, coun-
terhegemony theorists, on the contrary, claim that law provides these groups both
with a channel to express their demands and with a language to formulate these
claims.

To make their voices heard, however, the movements do not only resort to legal
mechanisms. For many counterhegemony theorists, transnational networks play a
key role in successful judicial activism from below. Santos described these transna-
tional attempts to use legal means from below as “subaltern cosmopolitan legal-
ity” (2005, 54); Manuel Castells wrote about a “global social movement for global
justice” (2005, 13); Kate Nash (2012) called them “subaltern cosmopolitans;” and Ro-
driguez-Garavito (2005) used the term “transnational advocacy networks,” a concept
which was originally coined by Margaret Elizabeth Keck and Kathryn Sikkink (1998).
Thus, the recipe for success of judicial activism from below seems to lie in organiz-
ing people, whenever possible, on a transnational scale. According to many coun-
terhegemony theorists, international NGOs play a major role in building transna-
tional advocacy networks and in organizing activists beyond borders (Fortun 2001,
51, Castells 2005, 13, Rodriguez-Garavito 2005, 66, Kirsch 2006, 17, 2007, 2016, Nash
2012, 801). These networks help establish the flow of information between actors
in different world regions, and they contribute to the transnational sharing of val-
ues and the creation of common discourses (Keck and Sikkink 1998, 2). The neolib-
eral globalization of corporations and political elites is, in this sense, opposed by a
“counter-hegemonic globalization” (Santos 2002, 458-9, 2005, Rodriguez-Garavito
and Arenas 2005, 242).

In a Gramscian sense, it is thus a matter of changing the discourses in the glob-
alized world society. Counterhegemonic power becomes effective only through the
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emergence of such a counter public. This counter public introduces new discourses
into international law or into domestic law in different world regions. Only when
these discourses of a new “legalism from below” (Eckert 2006, 46) are established
can the law become “emancipatory” (Santos 2002, 495, Nash 2012, 83—804). In this
sense, the law becomes a “weapon of the weak” (Scott 1985). In her research on legal
activism in Bombay’s slums, Julia Eckert (2006, 2012, 152) described how ordinary
citizens turn to courts to address their demands and to require a response of govern-
ment institutions and state officials. Although the success of this judicial activism
in individual cases may be small or only symbolic, these successes nevertheless “add
up to a more profound transformation” and change “the ideas about the relation be-
tween citizen and the state” (Eckert 2006, 61-2). As Eckert concluded, the use of law
enables marginalized groups to challenge elites and, in some instances, leads not
only to normative but also social change (ibid., 71). In this sense, her research also
calls into question the hegemony theorists’ concerns that the juridification of poli-
tics leads to a depoliticization of conflicts, because it, in turn, provides a powerful
basis for making political demands.

In addition, counterhegemony theorists have also engaged in the debate on
law’s indeterminacy. In direct response to hegemony theorist Miéville’s work,
Susan Marks held that international law is not indeterminate per se and that the
“emancipatory force” of international law is “not fixed, but context-dependent”
(2007, 199). She argued that “[i]f force decides, it does not do so always and ever
in the same way” (ibid., 208), and thus, there is hope for people who mobilize law
from below. Marks’ observation that the emancipatory force of (international) law
depends on the particular context may not come as a surprise for anthropologists.
It underlines the importance of empirical studies on the ground which look at how
law works in practice. In this way, we can assess the extent to which forces prevail
and become effective in legal processes.

Context dependence also holds a decisive role for other counterhegemony theo-
rists in assessing the emancipatory force of law. Many of them have also addressed
the risks of judicial activism and of unforeseen processes that can be triggered by
the mobilization of law. They have acknowledged that court cases tend to “individ-
ualize” social conflicts and that there is a risk of exposing individuals, leading to a
possible demobilizing effect on social movements (Santos 2005, 50, Kirsch 2018, 38).
Following this consideration, the strategy of legal mobilization prioritizes a specific
form of knowledge, although social movements do not always have this legal exper-
tise (Santos 2005, 56). Thus, a critical attitude toward law and its mechanisms is also
an important part of counterhegemony theorists’ considerations.

In addition, counterhegemony theorists stress law’s ambiguous character.
Kirsch, for example, observed how “indigenous peoples must present their claims
in legal systems historically used to facilitate their dispossession” (2018, 16). In-
ternational law has provided specific rights to indigenous peoples for some years.
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At the same time, indigenous groups are often especially affected by large-scale
development projects, such as dams, mines, or other extractive activities. In most
cases, these activities are only made possible through (neoliberal) legislation and
the hegemony of economic actors, such as TNCs, which has been consolidated
by law. Bilateral or multilateral trade agreements facilitating such projects, for
example, are an integral part of international law. Therefore, this kind of global legal
pluralism again enhances the ambiguity of law as it provides the basis for resistance
from below but also for maintaining dominant power relations.

In this context, Rachel Sieder described how the increasing role of international
law concerning indigenous peoples has led to a “new rights consciousness” (2010b,
171), for example, among Mayan activists in Guatemala, who are, at the same time,
affected by multilateral development projects. Sieder consequently wrote that al-
though law “continues to be one of the principal tools of neo colonial power” under
the current world order, the juridification processes “signal the counterhegemonic
use of law” (ibid., 178). This links back to the fact that most legal anthropologists have
stressed the ambiguity of law — that is, the character of law to be both a hegemonic
and a counterhegemonic instrument.

Legal mobilization and rights revolutions

This book examines specific lawsuits that were brought to court in the context of two
mining conflicts in Peru. Accordingly, as mentioned above, I do not only examine the
juridification of social conflicts — that is, actors invoking rights and legal discourses
in disputes (Sieder 2010b, 162). Rather, I examine the judicialization of Peru’s con-
flicts - that is, the strategy of litigation and of using courts as a “stage” for struggles
over mining projects (Huneeus et al. 2010, 3). Court proceedings, litigation, and fur-
ther activities taking place in law firms, offices of legal NGOs, and courtrooms are
an important subject in this research. As outlined above, I examine not only the pro-
cesses but also the lawsuits’ outcomes and rely on the literature of the judicialization
of politics in this part of my analysis.

More specifically, I follow Catalina Smulovitz’s (2010, 235) definitional approach,
which distinguishes between two different but interrelated aspects of the judicial-
ization of politics. On the one hand, there is the core aspect of the judicialization of
politics in the sense that courts — usually supreme or constitutional courts — decide
on legal norms created by parliaments or governments and examine the potential
unconstitutionality of a legal text. The courts thus pass a legal judgment on a norm
created by political processes. This process of judicialization of politics can be initi-
ated by the courts themselves, but often it is backed up by civil society organizations
that file lawsuits in order to obtain a decision by a court on a socially or politically
controversial legal norm. In the United States, these attempts were framed as a pos-
sible “Rights Revolution” (Rosenberg 1991, McCann 1994, Epp 1998); in Latin America
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they were discussed in relation to the concept of a “new constitutionalism” of social
and economic rights (Brinks and Gauri 2014, Brinks et al. 2015).

In many Latin American countries, the institutional mechanism of consti-
tutional complaints or injunctions (so-called amparo or tutela processes) assume a
central role in this context. Such constitutional complaints deal with the violation of
fundamental rights by private actors or by state officials or institutions (Smulovitz
2010, 242-3). This form of legal mobilization has been extensively discussed in
relation to Latin America, for example, in Costa Rica by Bruce M. Wilson (2005), in
Mexico by Pilar Domingo (2005), in Argentina by Smulovitz (2005, 2006, 2010), and
in Colombia by Rodriguez-Garavito (2011a, 2013, 2019).

The second aspect of judicialization of politics, as described by Smulovitz, en-
compasses a much broader framework, which includes the development that politi-
cians, state agents, (organized or loosely affiliated) social groups, and ordinary citi-
zens increasingly turn to courts to resolve conflicts that were previously carried out
either in private or political spheres but not in the judicial sphere (see also: Huneeus
et al. 2010, 8). These court cases go beyond the use of constitutional law and also
include civil and criminal proceedings. The purpose behind the lawsuits, however,
remains the same: By bringing emblematic cases to court, the aim is to obtain ajudg-
ment that has a broader impact on the political and social circumstances that led to
theviolation of rights. Ajudgment should then not only benefit the plaintiffs directly
involved but also other persons affected by the same rights violation. Such cases are
often referred to under the concept of strategic litigation.

Various legal scholars and political scientists have examined the conditions un-
der which these types of legal mobilization from below can lead to social change. As
early as the seventies, legal scholar Mark Galanter (1974) explained “why the ‘haves’
come out ahead” in courts. He described the conditions that give the powerful an
advantage in litigation and that limit “the possibilities of using the [legal] system
as a means of redistributive (that is, systemically equalizing) change” (ibid., 95).
Galanter’s finding was that the “haves” are much more experienced at using legal
means because they are “repeat players” (ibid., 97-8). This confers an advantage
since they “develop expertise,” have “access to specialists,” and know the rules of
the game and the processes of law in depth (ibid., 98). Ordinary citizens or the
so-called “have-nots,” on the other hand, are, in his terminology, “one-shotters,”
since they often only come into contact with the legal system once (ibid., 103). They
lack experience in the legal field and depend heavily on lawyers who represent them.
Lawyers, for their part, are repeat players who engage in litigation on a regular basis
(ibid., 114). According to Galanter, litigation has “a flavor of equality.” By referring
to the principle of being “equal before the law,” he reminds us that “the rules of
the game do not permit [actors] to deploy all of their resources in the conflict,
but require that they proceed within the limiting forms of the trial” (ibid., 135). In
principle, therefore, the conditions are given to transform legal mobilization into a
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redistribution process. To utilize these conditions, however, institutional barriers
for accessing the legal system must be reduced, and “one-shotters” need to organize
themselves. In this way, Galanter concluded, the chances for social change through
litigation may increase (ibid., 150).

Galanter’s contribution was later taken up by various authors discussing the no-
tion of the legal opportunity structure for legal mobilization. To change the legal oppor-
tunity structure means, in the view of these authors, not only guaranteeing access
to the legal system, but also strengthening the bargaining power of plaintiffs who
would otherwise be in a rather powerless position (Brinks et al. 2015, 295, Gloppen
2018). According to Charles Epp (1998, 17-20), social organization, the support of
“willing and able lawyers,” the existence of “rights consciousness” among plaintiffs,
sufficient material support and resources — often provided by rights-advocacy orga-
nizations — and a favorable legal framework are the basic prerequisites for success-
ful legal mobilization. In addition, Siri Gloppen (2018) wrote that it is not enough to
strengthen the position of the plaintiffs but that it is also necessary to change the po-
litical, legal, and normative opportunity structure of other actors involved, such as
judges, for example, who decide on a particular case. She pointed out that litigation
is multi-sited, dynamic, and highly political, which requires a diversified strategy
(Gloppen 2018, 26). Since lawsuits are, as she demonstrated in her research, political
struggles, it is a matter of changing the underlying discourses. This notion reminds
us of the discussions of counterhegemony theorists and their claim to challenge le-
gal discourses as implemented from above.

Peru’s mining conflicts as a research field

The research field from which this book emerged has been shaped by two different
but complementary dimensions: On the one hand, the investigated social conflicts
and the resulting court cases are clearly determined by national circumstances. I
examine how domestic law is applied by local actors within Peru in order to address
human rights violations that have occurred locally and to bring about social change at
the national level. Peru’s political, historical, and social background marked the field
in which this research was developed and thereby contributed to the particularity of
the case study.

On the other hand, the field of judicialized social conflicts in Peru is also strongly
influenced by transnational developments, discourses, and relations. I am investi-
gating attempts to hold transnational mining companies liable. These corporations
are — from a legal perspective — Peruvian companies, but at the same time, they
are also subsidiaries of TNCs based in China and the United States. Thus, they are
also part of globally operating corporations. From a local perspective they are often
referred to as “foreign companies.” In addition, the NGOs and social movements I
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worked with cooperate with international legal NGOs and form part of transnational
advocacy networks. In their struggles against human rights violations, activists
travel abroad to make their voices heard. They rely on international human rights
norms and address supranational bodies such as the Inter-American Commission
on Human Rights (IACHR), or even bring legal claims to foreign courts to hold the
involved TNCs responsible. All this suggests that not only the TNCs’ operations
but also the social movements’ struggles are thoroughly shaped by a transnational
dimension. The research field is thus strongly influenced by the binaries between
the national and the transnational, the local and the global, the domestic and the
foreign. I outline these binaries in the following to provide insight into the research

field.
The local dimension: a mining country

According to its Ministry of Energy and Mines, Peru is “un pais minero lleno de oportu-
nidades” (MINEM 2020), “a mining country full of opportunities.” Since the former
autocratic president Alberto Fujimori set the national economy on a tightly neolib-
eral course in the early nineties, the country has become one of the world’s most
important exporters of mining products such as copper, gold, zinc, and silver.’ A
large proportion of these minerals are extracted in industrial large-scale mines op-
erated by TNCs, with artisanal and small-scale miners playing only a marginal role
in production.

In the course of the sector’s expansion, the mining industry has entered regions,
which had previously been dominated by small-scale agriculture, especially in the
Andean highlands (Li 2009, 218—9). The territory of indigenous and peasant commu-
nities has often been disproportionately affected by this expansion of extractivism
(de Echave 2008, 19). Because of the mining activities’ negative impacts on the envi-
ronment and on peoples’ livelihood, social conflicts between mining companies and
parts of the local population have increased in the past twenty years (Working Group
on Business and Human Rights 2018, 6). In many of these conflicts, the nation state
and the central government in Lima were accused of actively siding with the corpo-
rations rather than acting as mediators in the disputes (Bebbington, Humphreys
Bebbington, et al. 2008, 2900, Kamphuis 2012a, 574, Silva Santisteban 2013, 435).
The governments that followed the transition in 2000 continued Fujimori’s neolib-
eral economic policies and supported large-scale mining projects, arguing that they
were “of national interest” (Bebbington 2008, 275, Arellano-Yanguas 2011a, 88). The

3 The development of the industrial mining sector in Peru has been extensively studied and
is very well documented (see, for example: Bury 2005, Bebbington and Bebbington 2009, de
Echave et al. 2009, Arellano-Yanguas 2011a, 2016, Bebbington 2012a, G6mez 2013, Hoetmer
etal. 2013, Li 2015).
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Conga mining project in Cajamarca and the Rio Blanco project in Piura have em-
blematically illustrated this development.

I discuss the course of the social conflicts in Cajamarca and Piura in detail in the
first chapter. In doing so, I provide an overview on the role of law in Peruw’s mining
conflicts. The role that law plays in these conflicts is, for obvious reasons, closely tied
the role of the nation state. Since the return to democracy in 2000, Peru is again
officially considered a state under the rule of law, even though its institutions are still
weak in many respects (Cotler et al. 2009, 117, Arellano-Yanguas 2011a, 619). Bribery
scandals surrounding the Brazilian company Odebrecht revealed the high level of
corruption within the former governments and the established political parties in
the pastyears. Despite several attempts at decentralization, Peru is still an extremely
centralized country, in which all the threads run together and all the major political
decisions are made in the capital, Lima (Passuni and Chirinos 2013, 4845, Pinker
2015, 97-8). In many of the rural areas of the Andean highlands and the Amazon
lowlands, in contrast, the nation state and its institutions are still hardly present, as
various authors have described (see, for example: Poole 2004, 36, 38, Yashar 2005, 6,
Harvey and Knox 2015, 39). Consequently, the rural population in many regions feels
forgotten or abandoned by the state and national governments (Nuijten and Lorenzo
2009, 101). The large gap between Lima and the provinces is further aggravated by
pervasive racism in Peru’s society (Drinot 2006, 19, Silva Santisteban 2013). The risk
of being affected by poverty is considerably higher in the Andean region than in the
coastal region. In this sense, the population of the rural area lives geographically,
economically, and socially on the margins of the Peruvian state.

Despite these different aspects that cause or reinforce the marginalization of
the highlands, however, the nation state and its system of justice are an important
reference point for alarge part of the rural population, especially in the context of re-
cent mining conflicts. As I discussed elsewhere (Lindt 2015), citizenship rights play a
pivotal role in Peru’s protest movements opposing large-scale mining projects, espe-
cially in the Northern Highlands where people mostly do not consider themselves in-
digenous, but instead rely on their identity as campesinos or campesinas, thus as peas-
ants (Thorp and Paredes 2010). As a political argument within these conflicts, peo-
ple in the Cajamarca region, for example, invoke their “right to have rights” (Arendt
1998 [1951], 614) as citizens of the Peruvian state, although the nation state often does
not guarantee these rights in practice. Invoking citizenship rights promises them a
certain level of public accountability. Furthermore, it enables them to make their
struggles heard on an international level and to exert pressure from abroad, which
is linked to the worldwide spread of transnational rights movements and (human)
rights discourses discussed above.

Moreover, protest movements in Peru’s mining regions address their demands
to the nation state and not, for example, to the corporations involved, because their
rights as citizens provide them with certain legal guarantees. The relationship with
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the mining companies, in turn, is characterized by the concept of corporate social
responsibility (CSR), which is based on soft law and legally non-binding regulations.
After many years of experience with TNCs, people in Perw’s mining regions have
come to know the voluntary character of CSR programs. The role of the law for social
movements as an important frame of reference within the mining conflicts thus re-
sults from the binding nature of the law (Lindt 2015, 94-5). In addition, since oppor-
tunities for political participation by the local population in large mining projects are
limited, the law also provides a forum for making demands to the state. Within the
social conflicts with the mining companies, social movements and local NGOs turn
to the domestic justice system in order to make their voices heard. The social move-
ments thus carry the conflicts into the courtrooms, thereby contributing to their ju-
dicialization.

On the other hand, the law is, by its very nature, also an important frame of ref-
erence for the nation state and its institutions. This is particularly evident in Peru’s
neoliberal economic policies, which were introduced by the adoption of new legal
norms and by the enforcement of new legal provisions. The preconditions for Peru
being a “mining country full of opportunities” for TNCs are laid down and encoded
in law. In addition, state officials justify their action by referring to the law. They
argue with the existing constitutional, legal, and normative framework, which al-
lows for the state’s interventions, for example, when police forces take action against
protesters. Furthermore, as I describe in one of the chapters, state representatives
also make active use of the existing legal framework in order to impede protest activ-
ities and to criminalize social movements. The research field’s national dimension
is thus characterized by this importance of law as a discourse for both state actors
and social movements.

The transnational dimension: struggles against corporate impunity

My research field’s second dimension goes beyond the national perspective in Peru
and takes a closer look at the third important group of actors in these mining con-
flicts: the transnational mining corporations. As mentioned above, this part of the
research field is not geographically bound, but rather includes transnationally circu-
lating discourses and notions about the responsibility of TNCs. According to Kirsch
(2014, 1), the corporation is “one of the most powerful institutions of our time.” When
these institutions act transnationally, their influence increases even further. TNCs
are key actors in the contemporary globalized world order; they dominate global
economy and influence our everyday life (Bury 2008, 308). In recent decades, TNCs
have established a worldwide net of economic activities. This allows them to create
value in even the remotest areas of the world. However, the influence of TNCs goes
beyond the economic sphere and the everyday lives of people, and also has an impact
on the field of law. As Juan Martinez-Alier (2002, 196) noted, in theory, corporations

3


https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

32

Angela Lindt: Law in Conflict

do not have political power but operate only in the economic sphere. In practice,
however, their bargaining power vis-d-vis individual states is immense (Deva 2012,
26). The commercial power of some large TNCs now exceeds the economic output
of individual states (Kremnitzer 2010, 909). This results in the fact that TNCs have
considerable influence on national legislations (Pistor 2019, 68).

At the same time, we can observe a discrepancy between TNCs’ political influ-
ence and their worldwide profits and the fact that corporate power does not result
in global responsibility chains. The costs for remediating social and environmental
damages caused by TNCs are, in large part, externalized to the home states, thus to
the countries in which these corporations operate (Kirsch 2014, 4). Corporate im-
punity for human rights violations and environmental damages remains the norm
not an exception, despite more than twenty years of self-regulating business stan-
dards and CSR programs.

The mining sector is a prime example of this global lack of transnational account-
ability. Firstly, there are environmental hazards caused by industrial mining activi-
ties — which occur in spite of the companies’ commitment to so-called “sustainable
mining” technologies (Benson and Kirsch 2010). Secondly, transnational mining cor-
porations have repeatedly been involved in human rights violations — either com-
mitted by corporate employees or in complicity with state actors, such as military
or police forces. This discrepancy between corporate profits and corporate impunity
has been criticized for years by social movements from the Global South, but also by
so-called solidarity groups in the Global North. The cooperation of these movements
in the Global South and in the North gave rise to a transnational movement, whose
aim is to “dismantle corporate power and stop impunity,” as an international NGO
campaign with the same name puts it.

Furthermore, pressure on TNCs has also increased over the years on the part
of international organizations, such as the United Nations or the Organization for
Economic Co-operation and Development (OECD). As a consequence of this multi-
faceted criticism, many companies have claimed to recognize the problem and have
announced plans to overcome the “challenges” in their “global value chains.” The ef-
forts undertaken by TNCs are, however, almost exclusively limited to the area of
CSR. Non-binding international frameworks such as the Global Compact, which is
based on the companies’ self-responsibility, were co-launched and implemented by
various TNCs. Civil society organizations complained that these attempts are inef-
fective because they are based on voluntary and so-called soft law approaches.

Even the United Nations Guiding Principles on Business and Human Rights
(UNGPs), an international framework unanimously adopted by the UN Human
Rights Council in 2011, are now considered insufficient by many international
NGOs because they are not legally binding. Within the United Nations’ human
rights system, this critique of voluntary frameworks was shared by some member
states, and, in consequence, an “open-ended intergovernmental working group on
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transnational corporations and other business enterprises with respect to human
rights” was established by the UN Human Rights Council in 2014. The intergovern-
mental working group has since attempted to elaborate an “international legally
binding instrument on transnational corporations [..]” (UNHRC 2014, 1). Due to
resistance from the business community and from a considerable number of states,
this attempt is, however, making only slow progress. This example illustrates the
difficulties involved in holding companies liable for human rights violations related
to their activities.

However, the lack of an international legally binding instrument regarding the
responsibility of TNCs has not discouraged transnational advocacy networks from
seeking alternative routes to overcome corporate impunity. Bringing human rights
violations to court is often especially difficult in the host states, i.e. in the countries in
which the TNCs operate. Various NGOs and civil society organizations have there-
fore tried, in cooperation with lawyers from the Global North, to bring claims before
courts in the home states — thatis, in the countries where TNCs’ parent companies are
headquartered. I later discuss the challenges of bringing such transnational claims
to court, but we can clearly see a tendency toward the judicialization of social con-
flicts in these processes as well.

The transnational field in which the responsibility of TNCs is debated, de-
manded, and negotiated is thus thoroughly shaped by legal discourses, as well.
The demands that come from local social movements, such as those in Peru, for
example, characterize these transnational discourses. At the same time, however,
transnational discourses also shape social conflicts at the local level and influence
the arguments, discourses, and rights used in local courts. This reveals how the ju-
dicialized social conflicts in Perw's mining regions are shaped by transnational and
national discourses, international and local efforts, and different ideas about the
law. This context serves as a field of research to explore the emancipatory potential
of law in this book.
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Chapter 1. Defending human rights in a mining country

Peru’s Human Rights Movement
From the Internal Armed Conflict Until Today

The emergence of a national human rights movement in Peru s closely linked, on the
one hand, to the internal armed conflict between 1980 and 2000 and, on the other
hand, to President Alberto Fujimori’s autocratic rule from 1990 to 2000.! Many of
the civil society organizations and NGOs that fall into the heterogeneous category of
Peru’s human rights movement were founded during this time and were influenced
by these two historical periods. Thus, compared to other Latin American countries,
the human rights issue in Peru gained importance in public discussions relatively
late (Kristenson 2009, 77). In global terms, however, the development coincides with
the “human rights revolution” that took place in other countries of the Global South
after the end of the Cold War (Sieder 2010a, 203, Goodale 2017, 101, 181, 184).

Peru’s internal armed conflict began on the very day the country was to return to
democracy after over ten years of military dictatorship. When presidential elections
were held in May 1980, members of the Maoist guerrilla organization Sendero Lumi-
noso carried out an attack on the polling station in a village in Ayacucho, in the central
highlands, thereby initiating its armed struggle. After initial hesitation, the national
government declared a state of emergency over large parts of the country, imposed
restrictions on the population’s civil and political rights, and sent the army to the
affected areas. In the context of these counterinsurgency measures, there have been

1 In comparison to other Latin American countries, such as Chile or Argentina, forexample, the-
re has been relatively little research on the history of the Peruvian human rights movement
until now. The overview in this chapter is primarily based on the work by Coletta Youngers
(2003, 2006, 2007, Youngers and Peacock 2002), Rebecca Root (2009), Ezequiel A. Gonzales-
Ocantos (2016, 2017), and Lisa Laplante and Kimberly Theidon (Laplante and Theidon 2007,
2010, Theidon 2013), as well as on the conversations | had with members of the human rights
organizations. For deeper insight into the history and the development of the movement,
more structured research would have been necessary, including research into the archives of
the organizations. This, however, would have gone beyond the focus of this book.
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massive human rights violations and crimes against the civilian population, who
got caught in the crossfire between the insurgents and the armed forces.* People
disappeared and extrajudicial killings were reported. According to the official num-
bers of the Peruvian Commission for Truth and Reconciliation (Comisién de la Verdad
¥ Reconciliacién, CVR), almost 70,000 people died or disappeared as a result of the
conflict, with around 30 percent being killed by state agents (CVR 2003a, 13, CVR
2003b, 315). The CVR’s final report identified the campesino population, especially
those of the central highlands, as the “main victim” (la principal victima; CVR 2003b,
316): 79 percent of those killed or disappeared had lived in rural areas, 75 percent
spoke Quechua or another native language. Furthermore, 56 percent had worked in
agriculture (ibid.). Thus, the violence had a clear ethnic and socioeconomic dimen-
sion.

In response to the abuses committed by state agents and by members of the
guerrilla, local groups organized themselves in the highland areas. In many cases, it
was family members and relatives of those who had been killed or had disappeared
who formed local associations and demanded an end to the violence. In addition,
students, intellectuals, church members, and other engaged citizens became active
in the coastal regions, especially in the capital, Lima. They formed groups to support
the population in the areas under the state of emergency. These groups documented
abuses committed by state forces and insurgent groups. Later, these groups also pro-
vided legal assistance to those who had been arbitrarily arrested under the pretext
of counterinsurgency, as well as to the relatives of those who had been killed or had
disappeared (Root 2009, 458).

In this context, the Peruvian section of Amnesty International was formed in
Lima, as were independent national NGOs such as the Instituto de Defensa Legal (IDL),
the Asociacién Pro Derechos Humanos (APRODEH) and the Comisién Andina de Juristas
(CA)), three NGOs that were critical for the emergence of a national human rights
movement in the following years (Youngers 2007, 14). Lawyers played a major role in
the founding of most of these NGOs. This had a large impact on the development of
these organizations. From the very beginning, the strategic use of judicial mecha-
nisms constituted an important weapon for the movement.

Coordinadora Nacional de Derechos Humanos

In 1985, more than fifty NGOs and associations based in Lima and in the provinces
joined together to form the national umbrella organization Coordinadora Nacional de

2 Theidon (2013) wrote a disturbing, but extremely impressive and engaging ethnography
about the use of violence in the Ayacucho region and its consequences for the communities
in that region during the sasachakuy tiempo, the “difficult time,” as the local population calls
the armed conflict.
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Derechos Humanos (CNDDHH or, as hereafter, Coordinadora; Youngers 2007, 16, Beb-
bington, Scurrah, et al. 2008, 56, Gonzales-Ocantos 2017, 145). The aim of the Co-
ordinadora was to strengthen the human rights movement by coordinating the ef-
forts of grassroots organizations and by improving national and international net-
working (Youngers and Peacock 2002, 9-10). A permanent secretariat based in Lima
was created to organize the Coordinadora’s activities. Over the years, this office has
been headed by an executive secretary, a position that has been held by leading fig-
ures from Peruvian civil society. To exchange information, the activists met in work-
ing groups on topics such as torture or indigenous peoples, for example. Over the
years, the grupo juridico, the Judicial Group, in which the movement’s lawyers ex-
changed strategies for human rights litigation, has become the most influential of
these working groups (ibid., 20, 29, 34). In addition, in the nineties, the Coordinadora
set up a network of professionals, such as dentists, psychologists, doctors, and so-
cial workers, who participated voluntarily in a working group for humanitarian aid
(Youngers 2007, 33).

From the beginning, the Coordinadora’s member organizations were very het-
erogeneous. All of them, however, have committed themselves to following the or-
ganization's basic principles. These principles include the rejection of any kind of
violence, independence from the state and from political parties, commitment to a
democratic society, the unconditional defense of the right to life, and the rejection
of the death penalty (CNDDHH 2019, 2, see also: Youngers and Peacock 2002, 29).
Based on these principles, common strategies emerged, which the Coordinadora de-
veloped at the national level and which were spread to the provinces by its member
organizations.

Over the years, the Coordinadora became one of the most powerful players in
Peru’s civil society, especially since other actors such as unions and political parties
lost influence during the Fujimori era (Kristenson 2009, 77, Degregori 2012, Li 2015,
16). The Coordinadora became and still is “the unifying [...] element and acts as a voice
of the [human rights] movement and of its concerns and demands” (Bebbington,
Scurrah, et al. 2008, 43, own translation). Hence, when I write about “Peru’s human
rights movement” in this book, I am referring to the activists belonging to the Coor-
dinadora and its member organizations, as well as to those individuals and associa-
tions that are independent of it but share its ideals and political goals. This also re-
flects the emic perspective from the field, for example when people affected by state
and corporate abuses refer to the organization and its lawyers as “derechos humanos,”
as if the Coordinadora itself were equated with the principles it seeks to defend.

As mentioned above, the Coordinadora’s work in the late eighties focused pri-
marily on providing legal assistance to people affected by state repression and on
documenting human rights violations. This also included the defense of those who
were falsely accused by the state of being supporters or members of guerrilla or-
ganizations. When Alberto Fujimori took office in 1990 and later, with his so-called
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autogolpe (self-coup) in 1992, the human rights situation was exacerbated. A new ter-
rorism legislation was created, curtailing basic mechanisms of the rule of law and
obstructing the work of defense lawyers (Gonzales-Ocantos 2017, 145). The Coordi-
nadora and its member organizations actively interfered in this field. In addition,
the fight against torture, especially in prisons, was a further key concern of many
NGOs in the nineties (Youngers and Peacock 2002, 23, Gonzales-Ocantos 2017, 146).

Due to their commitment to non-violence, the human rights lawyers intervened
on behalf of members of the guerrilla movements only when the accused were
threatened with extrajudicial execution, disappearance, or torture, thus when their
fundamental human rights and their lives were at risk (Youngers and Peacock 2002,
18, Youngers 2007, 26). However, they did not represent defendants who had publicly
admitted to armed struggle or who had demonstrably supported the guerrillas. As
I discuss in the course of the following chapters, this principle has been maintained
by the legal NGOs until today. Only persons who have been unlawfully prosecuted or
“criminalized” have received legal assistance. Despite this clear maxim, the lawyers
were — and still are — accused by parts of the Peruvian society, Fujimori’s followers
in particular, of supporting “terrorists” in court (Gonzales-Ocantos 2017, 146). These
forms of discrediting human rights organizations began in the nineties when the
movement became the target of the increasingly authoritarian state apparatus,
which acted with a hard hand against any dissenting opinions in the public sphere
(Root 2009, 461). As Youngers and Peacock (2002, 15) wrote, Fujimori referred to the
human rights groups as “useful fools’ of terrorist groups” (see also: Youngers 2007,
12). Like other political opponents of the regime, the activists were intimidated,
harassed and prevented from doing their work (ibid., 21).

Despite the obstruction of its work, however, the human rights movement
achieved some successes in the nineties. A major one was the establishment of the
Defensoria del Pueblo, the Human Rights Ombudsperson’s Office in 1996. As a body
independent of other state institutions, the Defensoria became an important ally of
the human rights movement in the nineties and in relation with the mining con-
flicts of the following years (Root 2009, 461). Finally, the human rights movement,
and especially the Coordinadora, was instrumental in the campaign against the illicit
re-election of Alberto Fujimori in 2000, which led to a massive protest movement.
While this was not able to prevent Fujimori’s re-election, shortly after, however,
a huge system of corruption was uncovered. This system had been engineered by
Fujimori’s advisor and head of secret service Vladimiro Montesinos. Thereupon,
the president fled to Japan and resigned by fax (Youngers 2003, 419-20, 427-8, Root
2009, 457-8).

The transition after Fujimori’s fall provided a window of opportunity during
which the human rights movement gained influence. In Valentin Paniagud’s tran-
sitional government that followed Fujimori, several human rights activists were
appointed to the cabinet and were thus able to carry the influence of the movement
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to the highest political level in the country (Youngers and Peacock 2002, 27, Root
2009, 465). The political influence of the Coordinadora and the NGOs based in Lima
reached a peak at that time. These NGOs were able to play a significant role in
Peru’s return to democracy, which led to the transition often being described as
an “NGO transition” (Gonzales-Ocantos 2017, 160). The establishment of the Truth
and Reconciliation Commission, which investigated the internal armed conflict,
must also be seen in this context. Activists and NGO members, including several
people with whom I worked during fieldwork in Lima, played an active role in the
CVR’s work (Youngers and Peacock, 2002, 27, Bebbington, Scurrah, et al., 2008, 56).
For many of the activists, this period was a formative and far-reaching experience,
which, as several people told me, had a significant impact on their later work in the
human rights movement.

Following the transition, and over the past twenty years, the human rights move-
ment has become thematically more diverse. Recent campaigns by the Coordinadora
and its member organizations have focused on the rights of indigenous groups, mi-
grants, women, and the LGBTI community. In addition, since about 2003, the rights
of population groups affected by extractive industries has been one of the move-
ment’s key focuses. Many legal NGOs from Lima have focused their work on capac-
ity building workshops with peasant communities or indigenous groups. They have
also provided legal assistance to people affected by human rights violations during
protests and have attempted to take political action against the use of violence by
state security forces during social conflicts. The case studies Rio Blanco and Conga
are excellent examples in this respect, as I will point out presently.

Fundacion Ecuménica para el Desarrollo y la Paz - Fedepaz

One legal NGO whose emergence and development is exemplary for the historical
background of the Peruvian human rights movement explained above is the Fun-
dacién Ecuménica para el Desarrollo y la Paz (Fedepaz®). Fedepaz is based in Lima and is
one of the two organizations with which I have cooperated during fieldwork. The
NGO was founded in April 1993, exactly one year after Fujimori’s autogolpe — or as
the NGO's director David Velazco called it, “en plena dictadura (at the height of the
dictatorship).” Fedepaz’ founding members were a group of lawyers. They had previ-
ously worked for the Centro de Estudios y Accién para la Paz (CEAPAZ*), an NGO close to

3 Ecumenical Foundation for Development and Peace. This name points to the Christian back-
ground of the NGO. Like many other Peruvian human rights activists, some of Fedepaz’ mem-
bers consider themselves to be devout, and their faith plays an important role in their private
lives. Its director told me that the NCO’s goal is to promote human rights “from a Christian
perspective but with an ecumenical approach.”

4 Center of Studies and Action for Peace.
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the Catholic Church that was founded in Lima in the mid-eighties (Youngers 2003,
471-2, 495). The two lawyers of Fedepaz, with whom I was in close contact during
my field research, have been working with the NGO from the very beginning. Rosa
Quedena was one of its founding members and its first director; David started as an
intern and later worked as a lawyer after completing his studies.

In the early years, Fedepaz focused its work primarily on the legal defense of per-
sons who were prosecuted under the new terrorism legislation, as well as on legal
assistance for persons affected by human rights violations. Since its founding, the
fight against impunity of state actors, universal access to the legal system and due
process and the protection of fundamental rights have been at the center of Fedepaz’
work (Sanca Vega 2017, 195). As I discuss in detail in Chapter 2, the NGO has pur-
sued the strategy of mobilizing the law and using judicial mechanisms to protect
and promote human rights.

At the time of my field research, Fedepaz employed two lawyers and a social an-
thropologist, as well as a part-time accountant and a secretary. The NGO operated in
amodest office with sparse, dark rooms and noisy neighbors in the district of Jests
Maria, a busy, middle-class area of Lima. Fedepaz’ work is financed by foreign NGOs,
and at the time of my stay, it was mainly by the Luxembourg NGO Action Solidarité
Tiers Monde (ASTM), Terre des Hommes France and foreign sections of Amnesty Inter-
national (ASTM 2018, 9, Terre des Hommes France 2020). Since funding is project-
based and always limited to a few years, the NGO’s future prospects have been —
and still are — characterized by great uncertainty. In the nineties, the organization
had been much larger, as Rosa and David told me, but due to problems in obtaining
external funding, the team was subsequently reduced.’

As an NGO founded by a group of lawyers, Fedepaz works in different thematic
areas of law. Firstly, the field of civil and political rights includes the provision of le-
gal assistance for persons affected by human rights violations or criminalization. In
addition to this work in local courts, the area of law also includes the use of mecha-
nisms of supranational organizations, especially the IACHR, in whose sessions Fede-
paz has regularly participated. Together with other human rights NGOs and as part
of the Coordinadora’s Grupo Juridico, Fedepaz was involved in the so-called Fujimori tri-
als, in which the former president Alberto Fujimori was prosecuted and convicted in
2009 for crimes against humanity. Lawyers from Fedepaz represented the families of
victims murdered during the massacre in Barrios Altos, both before Peruvian courts
and before the Inter-American Human Rights Court (Gonzalez-Ocantos 2016, 452,

5 Many Peruvian NGOs had to reduce their staff during this time. As the country experienced
an economic upturn after 2000, funding agencies from the Global North ended their projects
and withdrew from the country, although Peru experienced, at the same time, an increase in
social conflicts, and local NGOs had to intensify their efforts to defend human rights.
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Sanca Vega 2017, 195).° Since the transition, Fedepaz has provided long-term legal as-
sistance to communities affected by mining conflicts, such as the conflict over the
Rio Blanco project in Piura, for example.

Fedepaz’ also works within the field of economic, social, cultural, and environ-
mental rights. In addition to representing peasant and indigenous communities af-
fected by the extractive industries in courts, Fedepaz has conducted capacity build-
ing workshops in these communities to strengthen their collective and individual
rights. They have supported the communities in formalizing their institutions and
territory rights and have conducted specific trainings with community leaders and
women (Sanca Vega 2017, 196). During my stay in the field, Fedepaz worked with
the comunidades nativas Supayaku and Naranjos, two Awajin communities from the
northernmost part of the Cajamarca region, and with the comunidades campesinas
from Ayabaca and Huancabamba, which are located in the area of influence of the
planned mine Rio Blanco. As I describe in the following, the NGO thereby became a
central player in this mining conflict.

Mining conflict Rio Blanco in Piura
Context and project description

Piura is a region in the northern part of Peru that extends from the arid coastal
region to the Andean highlands. Thanks to irrigation projects, large-scale agricul-
ture is practiced near the coast, with production for the domestic market and for
exportation. By contrast, the highlands, especially the provinces of Ayabaca, Mor-
ropén and Huancabamba, are characterized by small-scale farming and represent
the region’s marginalized hinterland (Bebbington and Williams 2008, 192, Toledo
Orozco and Veiga 2018, 328). In parts of Piura’s highland region, the rural popula-
tion is organized into peasant communities, so-called comunidades campesinas. These
comunidades represent a specific form of social organization through which the Pe-
ruvian state grants subsistence farmers a certain degree of autonomy within their
communities (Nuijten and Lorenzo 2009, 113).” The comunidades hold special rights
and obligations, for example regarding the administration of natural resources, the
sale of land, or the decision-making processes in their territories (Arellano-Yan-
guas 20113, 100, Salazar 2012, 10). However, as a result of the country’s neoliberal

6 Case Barrios Altos vs. Perd, Inter-American Court of Human Rights, Judgment of March 14,
2001, p. 6.

7 In contrast, indigenous communities in the Amazon lowlands are referred to as comunidades
nativas.
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turn, the rights of the comunidades have been curtailed by allowing the establish-
ment of individual land titles and the possibility to alienate communal land (Kam-
phuis 2012b, 222.-3). This has made the communities vulnerable to large investment
projects. According to estimates, more than half of the approximately six thousand
comunidades campesinas in Peru are affected by mining (Bebbington and Williams
2008, 190, Jaskoski 2014, 874).

Before the Rio Blanco conflict emerged, a dispute with another mining company
had already shaped the region. In the late nineties, Manhattan Minerals, a Canadian
company, attempted to build a gold mine near the city of Tambogrande. This mine’s
construction was, however, stopped by the resistance of the local population. A local
referendum, a so-called consulta vecinal, in which the local population voted on the
project in 2002, played a major role in this conflict.® The local government had or-
ganized the referendum in collaboration with a technical committee consisting of
various NGOs from Lima, including Fedepaz (Paredes 2008a, 293). Although it was
not legally binding and not recognized by the national government, the referendum
was decisive for the protest against the mine. The social movement’s experience in
Tambogrande later influenced the resistance against Rio Blanco.

The Rio Blanco project envisaged the construction of an open-pit copper and
molybdenum mine; the project was wholly owned and initiated by the British junior
company Monterrico Metals. Originally, it was led by a Peruvian subsidiary under
the name Majaz, which later changed its name to Rio Blanco. In 2003, the Peruvian
government granted the concession to operate and the company built a mine camp
(Skinner et al. 2013, 93). The planned mine is located in an area with an important
watershed and with primary cloud forests (Bebbington et al. 2007, 15). It is situated
on land belonging to the comunidades campesinas of Yanta and Segunda y Cajas, two
communities in the provinces of Ayabaca and Huancabamba, respectively (Alayza
Moncloa 2007, 97). The comunidades hold official land titles for the affected area (Arel-
lano-Yanguas 2014, 66).

The acquisition of a mining concession and the associated land resources is
clearly regulated under Peruvian law: The subsoil resources are owned by the state,
which grants the mining concessions; the holder of a concession must then purchase
the overlying land from the owner of that land, whereas special legal conditions
apply if the land is collectively owned by a comunidad campesina (Szablowski 2008,
45-6). In such cases, the land can only be sold if a two-thirds majority of the com-
munities’ general assembly agrees to the sale (Coxshall 2010, 42, Velazco Rondén
and Quedena Zambrano 2015, 25). In the case of the land required for the Rio Blanco

8 The consulta vecinal in Tambogrande had a great signal effect: In the following years, the idea
of organizing such a local consultation was adopted in other conflicts in Peru and in other
Latin American countries as an instrument for exercising non-violent resistance to large-scale
mining projects (Li 2015, 8, Kirsch 2016, 54).
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mine, however, these legal preconditions were not met, according to the project’s
opponents. Community members complained that there had been irregularities in
the company’s purchase of land, which led to an initial conflict (Bebbington et al.
2007, 17, Hoetmer 2010, 187-8, Skinner et al. 2013, 93). Moreover, members of the
comunidades feared that industrial mining would have a negative impact on the re-
gional water supply and on local agriculture, on which a large part of the population
depends. Therefore, they opposed the project by organizing protest marches.

Following the example of Tambogrande, the political mobilization against Rio
Blanco resulted in a consulta vecinal in September 2007. This consulta was again or-
ganized by the local municipalities in collaboration with a group of NGO members
from Lima under the coordination of Fedepaz (Bebbington et al. 2010, 322, Velazco
Rondén and Quedena Zambrano 2015, 34). The population’s vote was unequivocal
and clear with more than 94 percent of the participants rejecting the mine’s con-
struction (Velazco Rond6n and Quedena Zambrano 2015, 27f.). The referendum was
not legally binding, but it demonstrated the company’s lack of a so-called “social li-
cense to operate” (Hoetmer 2010, 185).°

The mine’s supporters, in turn, attempted to prosecute the referendum’s orga-
nizers. A local association that acted as a supporter of Rio Blanco filed a complaint
against thirty-five members of the technical committee in 2008, among them NGO
members from Lima, local activists and members of the local government. For or-
ganizing the consulta vecinal, the group was accused of severe crimes, such as ter-
rorism and rebellion (Hoetmer 2010, 192, Velazco Rondén and Quedena Zambrano
2015, 46—7,59—60). This was one of several cases in which state and corporate actors,
as well as their local allies, sought to criminalize the resistance against Rio Blanco.
In its role as legal advisor to the comunidades in Ayabaca and Huancabamba, Fedepaz
assumed the role of legal defense in many of these lawsuits.

Despite these attempts to criminalize its members, the protest movement was
able to achieve some success. Due to its protest, the construction of the mine was
suspended in 2011 (Velazco Rondén and Quedena Zambrano 2015, 29). However, the
plan to build the mine has never been completely abandoned by the Peruvian govern-
ment and by the corporation but was rather postponed in the hope that public opin-
ion toward the project would change over time. The company has remained active
in the region and attempted to obtain the “social license to operate” from the local
population through CSR programs (Bebbington 2012b, 78). In 2007, the ownership
structure of the company changed with Monterrico Metals’ assets being taken over
by the Chinese consortium Xiamen Zijin Tongguan Investment (Kamphuis 2011, 74).

9 As other authors have discussed, for some time now, mining companies in various regions of
the world have been required to have a “social license to operate,” in particular, but not only,
when it will affect indigenous communities (see, for example: Kirsch 2007, 313, 2016, 54-5,
Sawyer and Gomez 2012, 1, Jaskoski 2014, 873—4).
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More recently, Peru’s former government under Pedro Pablo Kuczynski promoted
the Rio Blanco project in the context of its attempts to deepen economic coopera-
tion with China (Amancio 2016). Thus, the social conflict surrounding the construc-
tion of the mine has continued and has led to ongoing social tensions within the
comunidades.

Protest march and acts of torture

Aswith other social conflicts over industrial mining projects in Peru, serious human
rights violations occurred in the course of the Rio Blanco conflict, especially from
2003 to 2006 when the protests reached a climax. When the population took to the
streets against the mine, state security forces repeatedly used repression and vio-
lence against demonstrators. Several people were killed during the conflict (Coxshall
2010, 38).

In this book, I focus on one particular case of human rights violations that
occurred in the context of this mining conflict. At the end of July 2005, a group
of two to three thousand people participated in a protest march that led to the
planned mine area where the company had built a mine camp (Skinner et al. 2013,
94). The protesters demanded a continuation of the dialogue with the state and
called for a suspension of the mine’s construction activities (Bebbington et al. 2007,
17-8, Coxshall 2010, 38). Since the planned mine is located in a remote area, the
demonstrators had to walk for several days and spend the night outside in the field
in the vicinity of the mine camp (Calderén Concha 2010, 402, Kamphuis 2011, 74-5).
In the early morning on August 1, 2005, members of the DINOES™, a special unit of
Peru’s National Police (PNP), attacked the protesters’ camp, using tear gas and live
ammunition to disperse the demonstrators. One protester was killed during these
clashes, and several police officers and demonstrators were injured (Bebbington et
al. 2007, 17-8, Jahncke 2011, 51, Kamphuis 20124, 543).

In the context of these violent confrontations, twenty-eight protesters — among
them two women and one teenager — were detained by the police and brought into
the mine camp where they were held captive for more than 72 hours (Skinner et
al. 2013, 94). Within the camp, the detainees suffered physical and psychological
violence as well as acts of torture. They were beaten, subjected to tear gas; forced
to eat rotten food; and threatened with death, violence, and rape. The two women
were sexually abused. For several hours the detainees did not receive either water
or food; plastic bags containing an irritating powder were placed over their heads,
and they had to remain seated during a long time with their hands bound. During
these events, members of the national police’s special unit and members of Forza, a

10 Division Nacional de Operaciones Especiales, National Special Operations Division.
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private security firm contracted by the mining company, were present in the mining
camp (Kamphuis 2012a, 544, Velazco Rondén and Quedena Zambrano 2015, 26-7).

A public prosecutor visited the site on the second day to interrogate the detained
protesters. Although he could see that the detainees were being mistreated, he did
not intervene on their behalf. On the third day, the protesters were brought by he-
licopter and bus to the city of Piura, where they were interrogated again and then
finally released. A few days later, they were reported along with nearly eighty other
demonstrators for participating in the protest march (Jahncke 2011, 51, Kamphuis
2011, 75). The twenty-eight persons were thus criminalized for their participation in
the protests; at the same time, the authorities were very reluctant to investigate the
abuses they had suffered and opened investigation only as a result of the persistent
intervention of human rights lawyers from Lima, in particular the lawyers working
with Fedepaz. The three-day detention had serious physical and psychological conse-
quences for the demonstrators, many of whom suffered physical injuries and have
continued to suffer from post-traumatic stress disorder for many years.

With regard to the Rio Blanco conflict, I limit my analysis to this one single
case of human rights violations. This case, which is referred to as “the torture case”
by Fedepaz lawyers, is an emblematic case of police violence in connection with a
transnational mining project. As I discuss in Chapter 3, the case illustrates the
obstacles of human rights litigation in Peru. Additionally, this case also led to a
transnational lawsuit against Rio Blanco's parent company in the United Kingdom,
which I analyze in Chapter 6.

Minera Yanacocha and the Conga mining conflict in Cajamarca
Operating among comunidades and rondas campesinas

The second case example in this research emerged from an expansion project of an
existing gold mine. Peru’s mining era under the new neoliberal framework began in
1993 in Cajamarca, a region neighboring Piura in the country’s northern highlands,
where the company Minera Yanacocha began extracting gold and other minerals by
using the latest technologies in open-pit mining." The mine was considered a pres-
tige project of Alberto Fujimori’s cooperation with foreign investors and the World
Bank (Li 2015, 18). In the nearly twenty-five years that followed, Minera Yanacocha

11 For many years, most of the gold produced by Minera Yanacocha was exported abroad, with
about two thirds of the export volume going to Switzerland. In Switzerland, this gold was
processed and refined by the Valcambi gold refinery in Ticino, to be then traded on the world
market (GfbV 2012, 23—4).
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was operated as a joint venture company involving U.S. Newmont Mining Corpora-
tion, the Peruvian company Buenaventura and the International Finance Corpora-
tion (IFC), a member of the World Bank Group.* The initial mining area of Minera
Yanacocha was located at between 3,500 and 4,000 meters above sea level and about
thirty-five kilometers north of the city of Cajamarca, the capital of the region of the
same name (Bury 2008, 312). Over the years, the mining area has been continuously
expanded. By 2016, it had expanded to cover approximately 160 square kilometers
(RESOLVE 2016, 10). For several years, the mine was among the most profitable and
largest open-pit mines in the world (Langdon 2000, 1, Bury 2008, 311).

For the Cajamarca region, the mining project marked the beginning of a new
economic era, as Minera Yanacocha was followed by other transnational companies
building mines in the region. The presence of these companies had a considerable
impact on the region and especially on its capital Cajamarca, a city with about two-
hundred thousand inhabitants in 2017 (INEI 2018a, 27). In the course of the mines’
expansion, the town grew into a regional center after years of being considered a
relatively marginal town by national standards. Cajamarca’s fate, however, had been
linked to gold before the arrival of Minera Yanacocha. The course of the Spanish con-
quest was decided in this city when Francisco Pizarro captured Inca ruler Atahualpa
in Cajamarca and had him killed, even though the Inca had filled one room with gold
and two rooms with silver to buy his freedom (Paredes Pefiafiel and Li 2017, 15). Until
today, this historical anecdote has served as an important point of reference for the
population to describe their city’s difficult relationship with foreigners searching
for gold.

In a national comparison, Cajamarca belongs to the poorest regions of the coun-
try, despite years of mining activities. According to national statistics, sixteen of
Peru’s twenty poorest districts were located in this region in 2018 (INEI 2020). Before
Minera Yanacocha's arrival, Cajamarca’s economy was mainly dependent on agricul-
ture. There was only one small area, the province of Hualgayoc, where mining had
been carried out since colonial times (Chacén Pagin 2005, 357, Herrera 2013, 266).
Besides this, the region was — and still is — known for its livestock and dairy produc-
tion. Local farmers grow crops and hold livestock primarily for their own subsistence
and for the markets in the region. Some of them, however, also produce for the na-

12 In December 2017, IFC sold its stake to its former partners Newmont Mining and Buenaven-
tura (International Finance Corporation n.d.). Some months later, Japanese Sumitomo Corpo-
ration acquired a 5 percent share in Minera Yanacocha (Newmont Mining Corporation 2018).
Newmont Mining then controled the company with a 51 percent share, whereas Buenaven-
tura held a 44 percent stake. In 2022, Newmont Corporation acquired all shares in Minera
Yanacocha and became the sole owner of the mine (Newmont Corporation 2022). In recent
years, the parent company has changed its name several times from Newmont Mining Cor-
poration, to Newmont Goldcorp, and finally Newmont Corporation.



https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Chapter 1. Defending human rights in a mining country

tional market and deliver milk and dairy products to transnational food companies
such as Nestlé or Gloria (van den Berge 2011, 67, Sosa and Zwarteveen 2012, 362).

Agriculture and the peasant communities play an important role for the local
populations’ identity. According to the census of 2017, there were 112 comunidades
campesinas in the region (INEI 2018b, 24).” In the context of the recent international
discussions on the rights of indigenous peoples, these comunidades have often been
compared with indigenous communities, especially by foreign NGOs. Peru’s govern-
ment, however, has been reluctant to legally recognize the comunidades campesinas as
“indigenous” communities and to grant them the rights to which it committed itself
by ratifying international agreements, such as the Convention 169 by the Interna-
tional Labor Organization, for example (Kamphuis 2012b, 218).

Moreover, Cajamarcas rural population rarely identifies as “indigenous,” which
is also related to historical aspects. Only a few communities in Cajamarca are
Quechua-speaking because the Incas had only brought the region under their
control shortly before the Spanish conquest (Grieco 2016, 134). The North was con-
sequently much less influenced by Quechua culture than other regions, and - in
contrast to the Southern highlands — the concept of “indigeneity” (Huarcaya 2019)
barely plays a role in Cajamarca.” The majority of the local population identifies
rather as mestizos”, i.e. as “mixed” descendants of both Spaniards and indigenous
people; or they identify themselves based on their class affiliation as campesinos and
campesinas, i.e. as peasants (Chacén Pagin 2005, 363—4, Bebbington, Humphreys
Bebbington, et al. 2008, 2903, Sulmont 2011). Furthermore, the comunidad campesina
is an important identity-forming characteristic in rural Cajamarca. Many cajamar-
quinos and cajamarquinas are extremely proud of the agricultural culture and feel

13 The data collection at the census was based on the comunidades’ self-declaration; not all of
them hold formal land titles and are recognized by the nation state. According to NGO in-
formation, 88 comunidades campesinas in the region of Cajamarca have been recognized and
hold formal titles by the state (SICCAM 2016, 11).

14 In comparison with its neighboring countries Ecuador and Bolivia, only a weakly organized
indigenous movement has developed in Peruin recent years. The reasons for this are diverse.
On the one hand, the agrarian reform was decisive. This was carried out under the military
dictatorship of General Velasco Alvarado at the beginning of the seventies. This reform meant
that the rural population was no longer categorized under the disrespectful term of the “in-
dios” but under the class name comunidades campesinas (in the highlands) or the ethnic term
comunidades nativas (in the Amazon lowlands). On the other hand, the persistence of racism
has contributed to the fact that many inhabitants in the sierra do not identify themselves as
indigenous, as this term is considered by parts of society to be synonymous with “backward-
ness” and “poverty” (for a detailed discussion of this topic see, for example: de la Cadena 1998,
Van Cott 2005, 144, Paredes 2008b, Sulmont 2011, Huarcaya 2015, 808, 829).

15 For a more details on the concept of mestizaje in the South see the work of Marisol de la Ca-
dena (1998, 2000).
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strongly connected to the countryside, even if they live in the towns of Cajamarca
or Celendin.

Another element of great importance — in terms of the formation of a local
identity, but above all in terms of social organization — are the so-called rondas
campesinas. The rondas campesinas are community-based self-help organizations,
which have their origins in the peasant communities’ fight against cattle rustling.
In the late seventies, peasants in the province of Chota, in central Cajamarca, or-
ganized themselves to prevent their cattle from being stolen (Chacén Pagin 2005,
353, Gitlitz 2013, 16). They gathered in small groups and conducted night patrols,
rondas in Spanish, to guard their communities. Suspected perpetrators caught by
the rondas were brought before the communities’ asamblea, the communal assembly,
which then decided whether and in what form the apprehended individual should
be punished. Various authors described the emergence of the rondas as a com-
munity reaction to the nation state and its institutions’ absence in the rural areas
(Faundez 2005, 203, Gitlitz 2013, 19, Hoetmer 2013, 268). Since the communities
lacked any protection by public authorities, they themselves began policing against
cattle rustling and other minor crimes. This awareness of taking the administration
of justice into one’s own hands, since the state does not take responsibility for
it, continues to shape the relationship with the ordinary justice system for many
people in the region.

Due to the rondas’ success in administrating justice in their territories, the or-
ganization form spread throughout Cajamarca and the neighboring regions, such
as Piura, for example.’® However, the rondas have also been harshly criticized, espe-
cially because the sanctions in the justicia ronderil often include corporal punishment
and because those sentenced have no possibility of defending themselves against
the asamblea’s decision. Nevertheless, in the 1993 Constitution and in the Law on
Rondas Campesinas, the Peruvian state recognized this form of legal pluralism. The
legal frameworks stipulated that the rondas were entitled to support the comunidades
campesinas’ authorities in administrating local justice (Faundez 2005, 188, 206)."”
According to this legal framework, the rondas are obliged to cooperate with state
judicial authorities, such as the justices of the peace, and to hand over serious

16  Atthe time of the internal armed conflict, the Peruvian army itself adopted the concept and
applieditinthe regions of Ayacucho, Junin and Puno to mobilize the rural population against
the guerrilla groups. These so-called comités de autodefensa, or self-defense committees, were
also named as rondas campesinas; however, unlike the rondas from the North, the committees
inthe central and southern highlands were armed and followed the orders of the military (Fu-
merton 2001, 485). Orin Starn (1993, 5-6) argued that the military used the positively charged
name rondas campesinas for the self-defense committees in response to the emerging criti-
cism that the army was forcing the rural population to participate in counterinsurgency.

17 Article149, Peruvian Political Constitution of1993; article 1, Law No. 27908, Ley de Rondas Cam-
pesinas.
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criminal cases to these authorities.”® To strengthen their political influence, the
local rondas formed federations at the provincial level and beyond, thus establishing
a widespread network, which today covers a wide area in the sierra. As I explain
later, the rondas campesinas thereby became important political players in the mining
conflicts in Cajamarca and Piura as well (see also: Hoetmer 2013, 268).

Minera Yanacocha's early conflicts

Minera Yanacocha thus began its operations in a social setting that has been char-
acterized by difficult economic circumstances but in which communal organization
has been very pronounced and in which a local form of administrating justice, le-
gal pluralism, and collective ties to land resources have played a fundamental role in
creating identity. Under these circumstances, the first social conflicts between the
mining company and parts of the local population developed during the nineties. As
in Piura, these initial conflicts resulted from disputes over land acquisition. Later,
communities in the mine’s vicinity, but also people from the city, complained about
negative impacts on the environment, public health, and local water resources. At
the same time, the economic prosperity, which the company had promised, had still
not arrived.”

In 2000, the population’s unrest reached a first climax when a lorry transport-
ing mercury from the Yanacocha mine to the coast spilled over 150 kilograms of
this highly toxic material in three municipalities (Defensoria del Pueblo 2001, 14,
Li 20172, 176). This incident, which is known as the mercury spill in Choropampa,
severely damaged the mine’s image (Sydow 2016, 235, Li 2017a). At first, the company
tried to downplay the incident and later attempted to appease the affected popula-
tion with compensation payments.*® In retrospect, the mercury spill was decisive in
fueling local resistance against the company’s plans to expand its activities, and this
considerably shaped the relationship between the mine and Cajamarca’s population
(Li 2013, 401, Sisniegas Rodriguez 2016, 30-1). While the company had previously

18  Article 8, Law No. 27908, Ley de Rondas Campesinas.

19 The history of Minera Yanacocha’s initial social conflict in the late nineties has been tho-
roughly discussed, especially by a group geographers including Anthony Bebbington, Jeffrey
Bury and others (see, for example: Bury and Kolff 2002, Bury 2004, 2005, 2007, Bebbington,
Humphreys Bebbington, et al. 2008, Bebbington and Bury 2009, Sosa and Zwarteveen 2012,
Li 2013, 2015).

20 Thespillin Choropampa has also been dealt with by the justice system, both in Peruand in a
transnational civil suitagainst the parent company Newmont Mining in the United States (for
a detailed discussion, see, for example: Defensoria del Pueblo 2001, Concha Takeshita and
Navarro Elguera 2016, Sisniegas Rodriguez 2016, Torres Pachas and Conza Salcedo 2016, Li
2017a). The company was, however, able to evade legal responsibility to the greatest possible
extent both in domestic and foreign courts through compensation payments.
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announced that it would apply “new methods” to carry out “sustainable mining,” it
had to counter fierce criticism after the spill (Arellano-Yanguas 2011a, 145).

In 2004, the first major social conflict broke out when Minera Yanacocha
planned to expand its mining area to the Cerro Quilish, the mountain that provides
drinking water for the city of Cajamarca.? Weeks of protests followed, which united
the urban and rural population and which were carried out with strikes, demon-
strations, and roadblocks, some of them being violently suppressed by the police
(Bebbington, Humphreys Bebbington, et al. 2008, Arellano-Yanguas 2011a, 14550,
Li 2015). The social movement mobilizing against Minera Yanacocha included peas-
ant organizations, such as local rondas campesinas, teacher unions and students’
federations from the urban area, church associations, and other grassroots organi-
zations, such as the so-called frentes de defensa (defense fronts), which were loosely
organized groups (Arellano-Yanguas 2011a, 103, Hoetmer 2013, 269, Li 2013, 407-8).
Due to the protests, the company announced the suspension of its plans. This was
the first success of the movement against mining in the region.

In 2001, the Grupo de Formacién e Intervencién para el Desarrollo Sostenible® (Grufi-
des), alocal environmental NGO emerged in the city of Cajamarca (Rojas 2009, 113).
Grufides was founded by Marco Arana, a priest who had worked in Porcén, a com-
munity located in the vicinity of the Yanacocha mine, where campesinos and cam-
pesinas increasingly complained about being defrauded by the mining company in
land transfers (Maquet 2013, Li 2017b, 122—3). Besides Arana, Grufides was initially
run by students of the National University in Cajamarca, who after their gradua-
tion helped to professionalize the NGO (Kamphuis 2012b, 232-3). An important goal
of the NGO was to document social conflicts and environmental damage caused by
mining. In addition, the NGO provided legal assistance to communities and indi-
viduals affected by human rights violations committed during the social conflicts.
Assuch, Grufidesjoined the national human rights movement and became a member
of the Coordinadora. In the following years, the NGO became one of the main forces
in the judicialization of the social conflicts in Cajamarca.

Mining conflict Conga

With the protests against the Quilish project, the local population successfully frus-
trated Minera Yanacocha’s expansion plans. However, given that the mine’s mineral
deposits would eventually be exhausted, the company sought to secure its activities

21 There has been extensive research on theinitial disputes between the local communities and
Minera Yanacocha and on the protests against the project at Mount Quilish (see, for example:
Bebbington, Humphreys Bebbington, et al. 2008, de la Cadena 2010, 33940, 356—7, Arellano-
Yanguas 2011a, 145-50, 2011b, 629, Kamphuis 2012b, 233, Li 2013, 2015, 31).

22 Training and Intervention Group for Sustainable Development.
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with another expansion project, the Conga mine. The project involved a planned in-
vestment of around US$4.8 billion in a new gold and copper open-pit mine in an area
bordering the three provinces of Cajamarca, Bambamarca and Celendin (Arellano-
Yanguas 2016, 67). Several people from Celendin, a small town about 100 kilome-
ters northeast of the city of Cajamarca, told me that the project was initially adver-
tised under the name Minas Congas and that Minera Yanacocha attempted to con-
ceal its involvement in the project. However, by at least 2011 it was known who was
behind this project. In 2010, the project’s environmental impact assessment study
had been approved by the national government; one year later, Minera Yanacocha’s
parent company officially launched the project (Grieco and Salazar-Soler 2013, 152).

Due to Minera Yanacocha’s bad reputation, resistance against Conga grew
quickly, even in regions like Celendin that had not been affected by mining activities
until then. The project was met with particularly fierce criticism because it involved
the destruction of various mountain lakes, which, critics said, endangered the local
water supply (Paredes Penafiel and Li 2017, 2). The Conga project was therefore
inviable, “unfeasible,” as the opponents argued. Similar to the Quilish project, the
endangered water supply again united the urban and rural population. A movement
against Conga emerged in all three affected provinces, mobilizing different sectors
of the population.

From October 2011, the movement carried out its resistance using road block-
ades, strikes and protest marches to the larger cities (Jaskoski 2014, 876). In the city
of Celendin, the protests were mainly coordinated by the grassroots organization
Plataforma Interinstitucional Celendina (PIC), which I discuss below. In addition,
protest activities also took place directly on the planned mine site, a remote area lo-
cated at around four thousand meters above sea level and a several hours’ drive from
the cities of Celendin and Cajamarca. Around ten thousand people participated
in these marches. In retrospect, these protests had a long-lasting impact on the
social movement since they revealed its popular support. Moreover, violent clashes
with police forces occurred during these marches and indicated how the national
authorities would deal with the protest movement in the following months. During
a march in November 2011, the police fired tear grenades and live ammunition at
demonstrators, injuring several protesters.

The national government of President Ollanta Humala, who took office in July
2011, came under pressure as a result of the protests, especially because Humala
had promised, during his campaign, to stop the Conga project should he be elected
(Arellano-Yanguas 2016, 182). In light of the protest marches, Humala’s government
announced that it would again revise the environmental impact assessment of the
project. Moreover, it established a mesa de dialogo, a negotiation meeting bringing to-
gether the conflict’s main actors for a dialogue (Silva Santisteban 2013, 437). When
these negotiations failed, Humala’s cabinet broke for the first time, and ten minis-
ters resigned (Jaskoski 2014, 877). The cabinet’s end demonstrated the political force
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the protest movement had gained, not only within the Cajamarca region, but also
on the national level. In November 2011, the movement called an indefinite regional
strike and largely paralyzed public life in Cajamarca. At the beginning of Decem-
ber, the national government responded by declaring a state of emergency (Visquez
2015, 92).

In February 2012, the movement against Conga carried out its resistance with
a “national protest march in defense of the water” to Lima (Paredes Pefiafiel and Li
2017, 10). In May 2012, there were additional large street protests in Cajamarca, and
another regional strike was declared, demanding that the government definitively
cancel the project. This time the national government sent the military to the re-
gion to stop the protests. The cities, especially Celendin, were invaded by the mili-
tary, as several activists told me, and the state security forces took repressive action
against protesters. In early July 2012, one person in Bambamarca and four people
in Celendin were shot dead by state security forces. Among those killed in Celendin
was a sixteen-year-old boy shot from a helicopter (Silva Santisteban 2013, 436). The
following day, the government again declared a state of emergency, thus preventing
any further public protests. This led to the protests in the streets calming down in
the following months and years, although the social movement did not disappear
completely.

For the mining project Conga, however, the street protests meant the end, at
least temporarily and until the time of writing. Minera Yanacocha suspended the
construction work at the Conga site in November 2011 following a request by the na-
tional authorities (Newmont Mining Corporation 2016, 22). In April 2012, the gov-
ernment in Lima decided that the project would be suspended for two years and de-
manded that the company make improvements in the protection of water resources
(Grieco and Salazar-Soler 2013, 154). In the following years, it was unclear whether
the project would ever be realized, as the company remained active in the region with
CSR projects and continued to build the infrastructure necessary for the mine. In
2016, parent company Newmont Mining announced that “[u]nder the current social
and political environment, the Company does not anticipate being able to develop
Conga for the foreseeable future” and that it would reallocate the project’s capital to
other world regions (Newmont Mining Corporation 2016, 22, see also: Sydow 2016,
219). Therefore, although the company did not officially announce Conga’s end, there
were many indications that the mine would not be built in the near future.

However, the social conflict between the mining company and parts of the local
population did not cease after the project’s suspension but repeatedly broke out into
smaller confrontations. A typical example is the dispute between Minera Yanacocha
and the Chaupe family, a campesino family who owns a piece of land within Conga’s
planned mining area. The Chaupe family inhabits and cultivates this plot of land
and refuses to sell it to the mining company. Minera Yanacocha, for its part, claims
to have acquired the land several years ago from the comunidad campesina, to which
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the family belongs, and has therefore repeatedly attempted to clear the land and to
evict the family, sometimes by force.”

In view of such incidents, members of the local protest movement expressed
doubts that they had been able to definitively stop the Conga project once and for
all. Many of them told me that they believed to “have won a battle but not yet the
war.” They considered these doubts to be confirmed by Minera Yanacocha's CSR pro-
grams, which they interpreted as the mine’s attempt to obtain the “social license to
operate” by means of development projects and gifts to the population. In light of
these programs, many activists feared Minera Yanacocha would one day relaunch
the project — for example, if the price of gold rises again and the mine becomes even
more profitable. For this reason, many of them tried to maintain their resistance and
to remain active in the movement.

Since the end of the political mobilization on the streets, the resistance against
Conga changed its shape and shifted to other areas, including the courtrooms. On
the one hand, as in Piura, the social protests were criminalized; many of the activists
were prosecuted by the authorities for their participation in the protests or were
charged by the mining company for crimes, such as property damage. On the other
hand, the social movements, along with local and national NGOs, have sought to
demand justice for the human rights violations committed during the conflict. This
has mainly concerned people who were injured or killed by state security forces dur-
ing the conflict. In the further course of this book I will focus on various court cases
that have arisen in this context and that exemplify both the legal mobilization from
above (Chapter 4) and from below (Chapter 3).

Plataforma Interinstitucional Celendina (PIC)

Regarding the Conga conflict, my field research has mainly focused on the Plataforma
Interinstitucional Celendina® (PIC). The PIC was founded in 2010 as a grassroots orga-
nization bringing together civil society groups from Celendin, its surrounding vil-
lages and comunidades campesinas (Tello 2013, 372). As its members told me, the PIC
was born out of the efforts of various local groups, which, since 2009, had organized
public meetings to inform about the Conga project and its environmental impacts
(see also: Tello 2013, 371, Paredes Pefafiel 2016, 192). “At that time, we followed the
idea that ‘nobody defends what he or she does not know (uno no defiende lo que no
conoce)',” as I was told by Milton Sinchez, who was the co-founder and secretary gen-
eral of the PIC (Paredes Pefafiel and Li 2017, 13) at the time. Many PIC activists re-
counted that before the social conflict they - like the majority of Celendin’s popula-

23 InChapters, | gointo more detail about the land conflict between Minera Yanacocha and the
Chaupe family.
24 Interinstitutional Platform from Celendin.
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tion — knew nothing about the mountain lakes in the higher areas of the countryside
that supply the city with drinking water and that would be destroyed by the Conga
project.

From the outset, the PIC was made up of various urban groups, such as mem-
bers of the teachers’ union SUTEP*, women's organizations, or church associations.
From rural areas, various rondas campesinas, frentes de defensas, and other loose asso-
ciations and individuals joined the PIC, thus forming a broad alliance of ronderos
and ronderas, teachers and students, housewives, urban professionals, active mem-
bers of the Catholic and of Evangelical churches, campesinas and campesinos (Sullivan
2014, 131, Sanchez and Vargas 2019, 114). As has been discussed at length by others,
women played an important role in the resistance against Conga (see, for example:
Grieco 2016, 138—43, Silva Santisteban 2017, Li and Paredes Pefiafiel 2019). Within the
PIC, a separate women's group was founded. In addition, the PIC became one of the
protests’ most important coordinators in Celendin and also — through the exchange
with other organizations in Bambamarca and Cajamarca - an important regional
player.

At the regional level, Grufides, the environmental and human rights NGO from
Cajamarca, became the most important ally for the PIC, especially in the initial
phase of the conflict when gathering information on the Conga project and its
impacts. With the outbreak of violence and when activists were increasingly crimi-
nalized for their participation in the protests, Grufides also provided legal assistance.
In addition, lawyers from the Coordinadora in Lima intervened in the court cases.
This resulted in a close cooperation between Grufides, the Coordinadora, and the PIC.
Another important ally of the PIC was the Programa Democracia y Transformacion
Global (PDTG), an NGO bringing together activists and (former) researchers from
the San Marcos University and other universities in Lima. In addition, the PIC
also succeeded in establishing a strong international network. Particularly relevant
for my research in this regard is the collaboration with EarthRights International,
a U.S. NGO with an office in Lima. This cooperation resulted in various lawsuits
against Minera Yanacocha and its U.S. parent company Newmont Mining, which I
will discuss in the following chapters.

After the temporary suspension of the Conga project, the PIC’s work shifted
from coordinating protests to, first, upholding the exchange between the individual
organizations. To this end, the PIC, along with activists from PDTG, organized

the so-called Escuela de Lideres y Lideresas “Hugo Blanco Galdos,”® a capacity building

25  Sindicato Unitario de Trabajadores en la Educacién del Perii, Unitary Union of Workers in Education
in Peru.

26  “School of male and female leaders;” the escuela was named after Hugo Blanco Galdés, a re-
volutionary who led the campesino movement in southern Peru in the sixties and seventies,
and who later became a politician for various left-wing parties. His book “Nosotros los indios”



https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Chapter 1. Defending human rights in a mining country

workshop in which activists discussed ideas and strategies for social resistance
against large-scale industrial projects. The escuela became an important framework
for maintaining the social mobilization in Celendin. I participated in one of these
escuelas in 2017 as part of my field research.

Second, dealing with court cases became an increasingly important focus of the
PIC’s work. On the one hand, as mentioned above, many legal NGOs with which
the PIC cooperated attempted to use the law to seek justice for those who had suf-
fered human rights violations during the Conga conflict. The PIC’s activists helped
to obtain information, established contact with the people directly concerned and
mediated between them and lawyers from Cajamarca, Lima, and abroad. Although
they were not the driving force behind the court cases and, in many cases, they were
not directly involved as parties of the lawsuits, the members of the PIC thus became
important actors within the judicialization of the Conga conflict and acted as a kind
of “intermediary” or “translator” (Merry 2006b) in the court cases.

On the other hand, the activists and members of the PIC themselves came into
the focus of the judicial authorities and thus involuntarily became actively involved
in court cases since many of them had been charged with criminal offenses because
of their participation in demonstrations. This increasing criminalization posed a
great danger to the organization and its participants, as I demonstrate in Chapter 4.

Beyond the Conga conflict: protests against the hydroelectric dams
in the Rio Marafidn

However, there were additional reasons why protests in Celendin continued af-
ter the suspension of Conga, as another social conflict broke out. This time, the
protest emerged in resistance to the Brazilian infrastructure company Odebrecht,
which planned to build several dams in the Rio Marafién, a river running east of
the province of Celendin. As one of the main tributaries of the Amazon, the Rio
Marafién is of great importance for the entire region. The national government
promoted construction of several dams in this area by arguing that they would pro-
duce “clean” energy and would ensure Peru’s economic development.”” The protest
movement that began mobilizing in 2013 against the construction of the dams in
the Rio Maranén complained, in turn, that the energy would not benefit the local
economy or the local population, but only the planned mining projects in the area.

is considered one of the most important intellectual texts for the peasant movement in Peru
(Blanco Galdés 2017). In recent years, Hugo Blanco has been involved in Peru’s environmental
and human rights movement.

27  In 201, the Peruvian government in Lima declared the construction of twenty hydroelectric
damsin the upperreaches of the Rio Maraindn to be in the “national interest.” Decreto Supremo,
N° 020-2011-EM, 26.04.2011.
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At the same time, the costs to be borne by the local population would be extremely
high, the opponents argued. They feared that many would lose their homes and
livelihoods in agriculture because areas would be flooded, forest would be cut down,
and the course of the river would be irrevocably altered (Amancio 2015, Lo Lau 2016).

Among the planned hydroelectric dams were the projects Chadin 2, Rio Grande
1and Rio Grande 2, and Odebrecht was awarded the concession for all of them (Hill
20152, 2015b). Within the sphere of influence of these three projects were several
communities whose members had been already involved in the protest movement
against Conga. Chadin 2 would particularly affect the centro poblado or village of Ya-
gen, whereas Rio Grande 1 would have a major impact on the district of Oxamarca.
Activists from Yagen and Oxamarca had established close contacts with the social
movements from Celendin during the Conga protests. In turn, they received sup-
port from this movement, in particular from the PIC, in their struggles against the
dams. In the province of Celendin, the resistance against Conga thus merged into
the struggle to protect the Rio Marafién.

AsIdiscuss in Chapter 4, many activists from Yagen and Oxamarca were crimi-
nalized for their resistance against the dam projects. In addition, there were violent
clashes among the inhabitants of the village in Yagen, who were sharply divided into
supporters and opponents of Chadin 2. Several people were killed as a consequence
of these clashes, including Hitler*® Rojas, who was one of the leaders of the move-
ment against the dams. In 2015, Rojas was shot dead by another community member
and supporter of Chadin 2 (Hill 2016). His death demonstrated how social conflicts
over large investment projects penetrate the communities and how they lead to vio-
lent outbreaks at the local level. Thus, the social conflicts have not only involved the
use of violence by state security forces against demonstrators. Moreover, the vio-
lence has also taken on much more personal or, following Kimberly Theidor’s (2013)
notion, “intimate” forms between people who share their daily lives in a community.
However, in this research I focus on the former form of violence, i.e. on human rights
violations committed by corporate and state actors. The decision to focus on these
aspects also brought with it another type of data collection, which I describe in detail
in the following section.

28  As in other Latin American countries, it is not unusual that parents in Peru choose exotic
sounding names like Jhonny, Sindy or Pamela, or names of historical figures like Lenin, Stalin,
or Hitler for their children. A lack of knowledge about world history may be one reason for
the fact that even within the social movement in Cajamarca the name Hitler hardly caused
any unease or discussions.
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An ethnography of Peru’s mining conflicts

This research is primarily based on eight months of fieldwork that I conducted in
Peru between January and May 2017 and January and May 2018. I spent most of that
time in the capital, Lima, and in Celendin. In addition, I went to the regional capitals
of Cajamarca and Piura and to the province of San Ignacio for various shorter stays.
Thus, my data collection was relatively strongly tied to two particular places. This is
related to the fact that I worked with two specific organizations and accompanied
their members for several weeks. In Lima, I focused on the work of Fedepaz, whereas
in Celendin, I mainly collaborated with the PIC.

However, as Wendy Coxshall (2005, 209) wrote, ethnographic research is “open-
ended,” and my data collection continued long after I left Peru. I continued collecting
data within Europe, traveling to Berlin, Aachen, and London to conduct interviews
with employees of German and British NGOs as well as with a lawyer of a British
law firm. All these people have worked closely with social movements and NGOs in
Peru in the past or were involved in the court cases I am analyzing in my research.
In these ways, I was able to complement the views and perceptions I had captured
within Peru with the perspective of outsiders who were, however, in close contact
with my field. Additionally, I also met activists from Cajamarca at a conference in
Barcelona, conducted interviews via Skype with lawyers from the United States and
Canada, and participated three times in the United Nations Forum on Business and
Human Rights in Geneva. In this sense, my research also has the aspect of a “multi-
sited” ethnography (Marcus 1995), but with strong ties to the places the social con-
flicts and the court cases took place. By tracing the court cases’ different sites, I at-
tempted to do justice to the fact that my research field is by itself multi-sited. The
social conflicts have circulated beyond Peru through the cooperation with interna-
tional NGOs, transnational court cases, and transnational advocacy networks. In
this sense, [ also attempted to be “there... and there... and there...” and to trace my
multi-sited field as proposed by Ulf Hannerz (2003).

Furthermore, my data collection continued after the end of my actual fieldwork
because I remained connected to the field to a certain extent via the Internet. Social
media play an important role for protest movements in Peru. Especially via Face-
book, NGOs and activists inform about their activities, share photos of meetings,
broadcast live presentations, or record court hearings on video, which they then
share online. When judgments are reached, copies of the documents are uploaded
to Facebook shortly afterwards, supplemented by video recordings in which the peo-
ple involved or their lawyers comment on the outcome of the court case. This allowed
me to deal with the challenges I confronted, such as the fact that court cases I ana-
lyzed often lasted a long time and that the important steps in these lawsuits rarely
occurred while I was on site.
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Besides the protest movements, which are at the focus of this research, there
are other groups of actors involved in Perw's mining conflicts. First, there are the
companies, their employees, and local supporters, who in Peru are referred to as pro-
mineros or simply mineros. Second, government institutions and their employees also
play an important role in the conflicts. These groups also actively contribute to the
judicialization of social conflicts by invoking the law to assert their interests. Thus,
the judicialization of mining conflicts could also be analyzed from the perspective
of these other two groups.

In the field, I initially attempted to gain access to these other groups of actors,
too, and to establish contacts with the mining companies and judges, for example.
However, I learned that studying a social conflict in a region like Cajamarca also
means choosing sides, especially in the case of ethnographic research. I went to the
court hearings with the activists, and as such, the judges did not perceive me as an
independent observer but as part of the group of activists who accompanied the de-
fendants. Consequently, they were not willing to talk to me about the court cases or
about their work. In addition, the mineros, for example in Celendin, were difficult
for me to grasp and remained an indeterminate group of opponents who, as the ac-
tivists told me, follow what we do, where we go, and with whom we meet. Celendin
is a small town where everyone knows what other people do; the activists, however,
felt that they were under additional surveillance by the mineros. This also affected my
own perception over time. Moving back and forth between the two sides, establish-
ing contact and building trust with both groups soon proved to be unrealistic. Thus,
even after eight months of fieldwork, my research remained focused on the social
movements and their perception of the mining conflicts’ judicialization.

Access to the field

In both cases, regarding the PIC and Fedepaz, the aim of my stay in the field, from
a methodological viewpoint, was to accompany the employees and activists for a
longer period of time and to participate in their daily (working) life. In the case of
Fedepaz, this proved to be relatively easy, as I spent several weeks at the NGO’s office.
However, my expectation had been that the lawyers would constantly go to court
hearings and that I could spend a lot of time with them in the courthouses. As it
turned out, however, this idea was incorrect. As I explain in detail in Chapter 3, hu-
man rights litigation in Peru proceeds slowly and rarely reaches the stage of a trial.
Most of the lawyers’ work, therefore, is paperwork and occurs in their offices.
Furthermore, actual litigation was only a small portion of the lawyers’ work;
more often they were involved in legal capacity trainings with communities. Thus,
my participant observation at Fedepaz mostly took place in the context of these
activities. I studied the NGO’s records on court cases, sorted files for the staff and
helped them with minor research, documentation work, and the preparation of
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workshops. In addition, I accompanied the team to workshops and on a field trip to
Supayaku, one of the indigenous communities in the province of San Ignacio. This
allowed me to gain insight behind the scenes and a deeper understanding of the
relationship between the NGO staff and a local community.

Establishing contact with Fedepaz’ team and gaining its consent to participate
in the daily life at the office was relatively simple. Regarding the PIC in Celendin, by
contrast, I was initially confronted with various challenges, first in establishing con-
tact with and getting access to the organization, and then in actually collecting data.
At the beginning of my fieldwork, I approached the PIC and asked its members for
permission to accompany them. Milton, the PIC’s leader, was skeptical about aca-
demic research dealing with social movements on the ground. “Scientific work is of
no use to us,” he told me from the beginning, “if the results do not return to their
place of origin and if the people involved cannot themselves learn from what aca-
demics write about them. We want researchers to give something back to us.” As
mentioned above, the mining conflicts in Cajamarca have been studied thoroughly
in recent years, which led to an overflow of academic researchers visiting the region
and the local organization. The PIC had also been affected by this wave of academic
interest, which did not really help the movement, as the activists complained. De-
spite this clear position, however, Milton was willing to discuss my aim to do re-
search with the comparieras and comparieros from the PIC. He invited me to a meeting
where I was able to present and discuss my research proposal with the group.

So, I already had a foot in the door, but I was still far from having convinced the
group that L had come to Celendin not to stay for a week or two and to do a few inter-
views like previous researchers, but that I had come to accompany them for a longer
time. However, shortly thereafter the trial began in a criminalization case in which
Milton and other members of the PIC were prosecuted. The activists asked me to ac-
company them and to approach the judges to make them aware that foreigners were
following the case. The weeks that the trial lasted were a time of great tension, as I
discuss in Chapter 4. At the same time, however, it was precisely this difficult situ-
ation that helped me build trust with the activists. By accompanying them to court
and by supporting them merely by being present there, I was able to “give something
back” to them, like they had asked. Thus, contrary to my initial expectations, it was
not the lawyers in Lima who were constantly going to court but the activists from
Celendin with whom I spent much time in the courtroom.

The second challenge in collecting ethnographic data with the PIC, in contrast to
Fedepaz, was that there was no regular working day with office hours during which I
could accompany the activists. The PIC had its own locations where meetings were
held. A group of activists organized the group’s regular activities. Part of this also
involved running a blog and, at the time of my fieldwork, a weekly radio program,
and a revista, a magazine. These activities, however, took place on an irregular ba-
sis. Many activists followed the PIC’s activities after finishing their normal jobs, as
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teachers or mototaxi drivers, for example. Thus, while my participant observation
with Fedepaz was tied to its office hours, with the PIC it was mostly limited to the
activists’ spare time.

In addition, my original research plan had involved the intention of spending
several weeks in Ayabaca or Huancabamba to collect data within the social move-
ment against the Rio Blanco project. However, during my field trip in 2017, the en-
vironmental disaster El Nifio Costero severely hit Peru and especially the region of
Piura. Heavy rainfall, floods, and mudslides cut off road connections, which com-
plicated traveling and made my trip to Piura impossible in the first year. Thus, I was
stuck in Cajamarca for longer than I had initially planned.

When I returned to Peru in January 2018, the situation had normalized in terms
of possibilities to travel, but social tensions had arisen within the communities in
Piura. Despite the Rio Blanco project’s suspension, there were enormous social dis-
putes occurring between the mine’s supporters and its opponents. Consequently,
there was a great deal of mistrust, especially toward unknown foreigners. Various
people familiar with the region advised me not to travel to the communities alone
my first time. Thus, I planned to accompany Fedepaz’ team, which regularly travels to
Ayabaca and Huancabamba to conduct capacity workshops with the communities.

Unfortunately, however, it was precisely at this time in 2018 that an internal
conflict broke out within the local social movement, which also affected the rela-
tionship between parts of the grassroots organizations, their leaders, and Fedepaz.
For reasons of caution, the Fedepaz team was unable to travel to the region for
several months, which meant that my attempt to establish contact with their help
also failed. I then traveled on my own to the capital of Piura and attempted from
there to find an access to Ayabaca or Huancabamba through local contacts, which
also turned out to be difficult. In consequence, I limited my analysis concerning the
Rio Blanco conflict to the work of Fedepaz.

“Voices of the victims”

Ethnographic research that deals with aspects of justice, human rights violations,
or more generally with the processing of suffering often focuses on the perception
of those directly affected, those who otherwise have no voice, “the governed” (Chat-
terjee 2004), the “subaltern” (Marcus 1995, 101-2), or “the weak” (Scott 1985). “Justice
means many things to many people,” as Sikkink (2011, 12) wrote. In addition, Sally
Merry (2017, xii) noted that “[w]hat justice means, and for whom, must be answered
in terms of contexts and situations,” which for many anthropologists has led to the
focus on the voice of the directly affected. I was confronted with this imperative to
reflect the “voices of the victims” when I presented preliminary findings at confer-
ences and discussed my research with colleagues. “And what about the victims? What
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do the victims say? What is their perception?” were questions I learned to prepare for
early.

This research focuses on activists of social movements, human rights lawyers,
and NGO staff. These actors are all in close contact with the “directly affected per-
sons” or the “victims” — a term my interlocutors would, however, avoid whenever
possible. Nevertheless, they represent a different group of actors. During fieldwork,
I had conversations with some of the directly affected people, for example, the rela-
tives of the men who were shot dead during the protests against Conga in Celendin.
In some cases, however, I was reluctant to contact the people and to ask them to
talk about their experiences. I am a social anthropologist and not a psychologist,
and I had considerable fear of causing re-traumatization among my interlocutors.
In other cases, I was also directly rejected, for example in the case of torture from
Piura. I contacted some of the detainees, but was met with rejection, which was also
related to my lack of access to the comunidades in that region. Therefore, the “directly
affected people” only appear marginally in the following chapters. The aim of this
book is to contribute to the discussion about the ambiguous forces of law for social
movements in their struggles for social change. A study of the “voices of the victims,”
in turn, would have required a completely different research approach, and would
therefore mean a completely different kind of investigation, which I can neither do
nor have intended to do with this book.
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Introduction

In their book on U.S. citizens’ legal consciousness, Patricia Ewick and Susan S. Silbey
noted that “[IJegality is a social structure actively and constantly produced in what
people say and in what they do” (1998, 223). Like other authors writing about legal
consciousness, Ewick and Silbey’s research examined the everyday understanding
of law as it shapes the social relations of people interacting with, using, or coming
into conflict with legality (see also: Merry and Canfield 2001, 538). While stating that
“the law incorporates countless, varied, and often ambiguous rules” and that, there-
fore, “the law appears to us in varied and sometimes contradictory ways” (1998, 17),
Ewick and Silbey also defined three different “stories” (ibid., 31) of how interlocutors
framed their legal experiences: First, they observed the story of people who stand
“before the law;” these interlocutors described legality as a sphere detached from ev-
eryday life, which follows its own rules and formalities, and thus appears to be objec-
tive but at the same time intimidating and elusive (ibid., 47, 57-108). In the second
story of legal consciousness, which Ewick and Silbey categorize as “with the law,”
legality is perceived as a kind of “game” or, more specifically, “a bounded arena in
which preexisting rules can be deployed and new rules invented to serve the widest
range of interests and values” (ibid., 48). In this perception, law provides tools or,
rather, is instrumental by itself and thus enables those who (strategically) utilize it
to assert their own interests (ibid., 180-164). Finally, there is the dark side of legality,
which Ewick and Silbey sum up as the story “against the law” (ibid., 165—222). This
includes stories of people resisting legality, its rules and its institutions, or simply
avoiding it because, as a “product of arbitrary power, legality is seen as capricious
and thus dangerous to invoke” (ibid., 192).

In the process of judicialization that I describe in this book, I observed many of
the stories of legality described by Ewick and Silbey. As I mentioned in the introduc-
tion, I noticed a significant difference in the field in terms of expectations regarding
the law between the legal NGOs in Lima and the social movements in Cajamarca.
Activists who were criminalized by the state for their political involvement have a
different perception of legality than, for example, human rights lawyers, whose pro-
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fession includes seeking social justice through legal processes. In this book’s discus-
sion on the different forms of legal mobilization from below (in Chapter 3) and from
above (in Chapter 4), as well as in the analysis of the strategy of litigating cases abroad
(in Chapter 6), these different forms of legal consciousness will be a recurring theme
that accompany and shape my analysis. This chapter is intended to serve as prepa-
ration for this analysis. Since I consider the legal NGOs and human rights lawyers in
Lima to be among the main drivers of the judicialization processes in Peruw's mining
regions, and since their work is at the center of my analysis, I focus this chapter on
their expectations of the law. Thus, I provide insight into their belief in the law and
their hope to use the law as a counterhegemonic means for social change.

In this sense, I deal with the form of legal consciousness that Ewick and Silbey
have described as “with the law,” i.e. with the instrumental, strategic use of law. In
the first part of the chapter I describe what Peruvian human rights organizations
understand by the concept of “strategic litigation,” an approach that has often been
used in recent years to describe the systematic use of legality by civil society orga-
nizations. In the chapter’s second part I then discuss the various expectations that
legal NGOs and human rights lawyers have of the law and categorize these different
expectations. In doing so, I examine what the NGO lawyers seek to achieve for the
people they defend in court, but also, in a broader sense, what they seek to achieve
for larger population groups, specific social movements, and society in general.

Strategic litigation

In Ewick and Silbey’s (1998) book, it was mainly individuals who recounted the his-
tory of acting “with the law” and who took advantage of legal mechanisms to pursue
their personal interests or to resolve private disputes. The aspirations these indi-
vidual followers of the law are similar, however, to a more institutionalized form of
legal mobilization which has in recent years been discussed as the so-called “strate-
gic litigation” approach. Strategic litigation is a concept that takes into account the
instrumental use of rights by civil society organizations such as NGOs or legal aid
centers, which use the law in emblematic court cases in order to have an impact not
only for the plaintiffs, but also for other groups affected by the same violation of
rights." The approach became particularly popular in relation to public health care,

1 Various lawyers who are active in strategic litigation wrote about the approach and its im-
plementation; see for example the work by lawyers working with the European Center for
Constitutional and Human Rights (ECCHR) in Germany, Claudia Mller-Hoff (2011), and Mi-
riam Saage-MaafS and Simon Rau (2016), or by lawyers working with the Argentine Centro de
Estudios Legales y Sociales (CELS 2008) and the Asociacién por los Derechos Civiles (ADC 2008). For
a general overview from an academic perspective, see for example the work by Helen Duffy
(2018), César Duque (2014), or Rachel Sieder (2017, 35-7).
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for example during the HIV movement (Ezer and Patel 2018), but also more generally
in struggles to defend fundamental human rights of vulnerable groups. The idea is
that the legal system offers instruments that can be used strategically to force a po-
litical change in society through precedents via the legal system (Miiller-Hoff 2011,
24). Comparable to the individuals who, in Ewick and Silbey’s work, reproduce the
story of legal consciousness of “with the law,” legality for these civil society organi-
zations thus becomes “a space ‘within’ which to operate and something ‘with’ which
to work” (Ewick and Silbey 1998, 123).

In recent years, the strategic litigation approach also reached Peru, where it has
been pursued by parts of the human rights movement, especially by legal NGOs in
Lima, such as IDL and Fedepaz. IDL and Fedepaz were both founded during the in-
ternal armed conflict with the aim of defending human rights and, since then, have
pursued the strategy of using legal mechanisms to get justice for people affected by
state violence and human rights violations — for instance, in the context of the ex-
tractive industries. As civil society organizations, their legal mobilization is aimed at
the persuasion of clear political goals and at the promotion of social change. For the
lawyers of Fedepaz and IDL, to litigate is a political act, as various lawyers working
with these NGOs told me during fieldwork. According to them, to litigate notori-
ous human rights violations is a matter of shaping public discourse and of “pushing
forward public policies (empujar politicas piiblicas),” as one IDL lawyer framed it.

According to David, one of Fedepaz’ lawyers, strategic litigation comprises vari-
ous methodological elements. A court case, usually based on a so-called “emblem-
atic case” of (fundamental) human rights violations, serves as a starting point. By
taking the case to court, the aim is to have the judicial authorities address the in-
fringement and provide an official response to it. However, as David explained to
me, it is not just a matter of filing a complaint or a lawsuit and “then waiting for
the court to respond,” but at the same time a political process must be initiated to
accompany the court proceedings. This includes, on the one hand, making the case
publicly known through press releases, press conferences, and other forms of co-
operating with the media. According to David, lobbying among political allies, for
example in Congress, or the cooperation with autonomous state institutions such
as the Defensoria del Pueblo, Peru’s ombudsperson, is also part of strategic litigation.

Furthermore, Fedepaz has regularly participated in the sessions of the IACHR, in
which the NGO attempted to address the political demands raised by its court cases
at the international level. This internationalization of its judicial struggles also in-
cludes the use of transnational advocacy networks to exert pressure on the national
authorities from abroad (see Chapter 5) or to turn to foreign courts to support court
cases athome, as Fedepaz did in the torture case in Piura by bringing a civil complaint
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against the parent company in the United Kingdom (see Chapter 6).> In all these en-
deavors, the initial lawsuit acts as the pivotal point, and all the further efforts are
aimed at supporting this specific case. However, even if the human rights lawyers
are ultimately unable to win a particular case in court, the lawsuit may lead to a fa-
vorable outcome through the political debates or processes it triggered. Ideally, this
will result in political or social changes and thus bring the NGO closer to its political
goals, for example by initiating a public debate, which then leads to a change in the
legal framework (see also: Milller-Hoff 2011, 26).

Thus, strategic litigation comprises a range of measures to support a court case
from outside the legal sphere. A second important characteristic of this approach
is that it pursues goals that not only affect the plaintiffs directly involved, but also,
as already mentioned, a larger population group. The aim is to litigate “structural”
human rights violations and to change the conditions that allowed for the infringe-
ments, as David told me. In this context, it is telling how Pedro, who worked as a
lawyer with IDL and as a Bertha Justice Fellow? at EarthRights International’s Peru-
vian office, explained his work to the participants of the Escuela de Lideres y Lideresas
in Celendin. In doing so, he addressed the approach of strategic litigation and said
that it consists of different components:

I want you to understand that it’s not just about taking a bunch of paperwork to a
judge and dropping it there, so that’s not what it is, right? It's not just about brin-
ging a lawsuit before a judge. [..] Usually when a lawyer gets out of college, he
learned to litigate cases in the following way: “Just present a case and it’s [a discus-
sion from] lawyer to judge and [from] lawyer to lawyer. Nothing else.” In strategic
litigation it’s not like that. It has components, one of which is the social compo-
nent. For me, this is the most important component. Because you're the ones who
are going to build the legal action. The second component is the legal component.
The lawyer has to do the legal component. That’s ourjob. But then again, strategic
litigation also has a communicational component, doesn't it? Furthermore, it has
a public policy component. Can you question a public policy [by initiating] a legal
process? Yes, of course you can! — Pedro, human rights lawyer, Escuela de Lideres y
Lideresas, March 2017, Celendin (field notes, own translation)

The aim of Pedro’s legal capacity training was to give the escuela’s participants in-
sight into the possibilities of filing constitutional complaints when large investment

2 For a detailed discussion of how David and Rosa reflected Fedepaz’ strategic litigation ap-
proach in relation to the torture case from Piura itself, see: Velazco Rondén and Quedena
Zambrano 2015, 32—42.

3 The Bertha Justice Fellowship is a program financed by the Bertha Foundation which aims to
train young lawyers or the “next generation of social justice and movement lawyers” (Bertha
Foundation n.d.) atinternational legal NCOs, such as EarthRights International, for example.
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projects threaten the rights of local communities. At that time, IDL and the Peru-
vian office of EarthRights International were preparing a constitutional complaint,
a so-called proceso de amparo or an injunction, against the Peruvian state to stop the
hydroelectric dam projects in the Rio Marafidn. Pedro participated in the escuela to
inform the members of the social movement in Celendin about the possibilities of
this constitutional complaint. As I explain below, constitutional complaints are one
of the human rights movement’s key instruments to ensuring that the state assumes
responsibility for protecting the rights of the population and for preventing human
rights violations in the context of large-scale investment projects.

In a personal conversation during the escuela, Pedro described what he means by
the social component he referred to when explaining his understanding of strate-
gic litigation. He said that the social component is about involving the plaintiffs of
a court case in the preparation of the case and about making them understand how
the process is conducted and what can be achieved with it. This includes, as I explain
below, the expectation that by conducting legal proceedings, the persons concerned
will be “empowered” to exercise their rights and to strengthen their negotiating po-
sition, for example vis-d-vis the state or other powerful actors. Thus, according to
Pedro, strategic litigation also includes “un proceso de fortalecimineto,” a process of em-
powerment, which gives an idea of the extent to which human rights lawyers in Peru
perceive law and legality as an emancipatory means for the social movements and
marginalized groups they represent in court.

Strategic litigation thus constitutes the methodological framework with which
legal NGOs in Peru attempt to mobilize the law from below in order to defend the
rights of specific population groups - including in the context of mining or other
social conflicts. This makes the approach fundamental to understanding the case
studies I discuss later in this book. As I demonstrate in the following chapter, how-
ever, human rights litigation in Peru is characterized by many hurdles and obstacles
and the legal NGOs face considerable challenges when filing cases. In view of these
circumstances, a question arises regarding the extent to which legal actions can ac-
tually be planned and strategically pursued and thus how strategic litigation can actu-
ally be in practice. As we see in the further course of this book, human rights lawyers
do make strategic decisions, for example by leaving out the responsibility of the min-
ing company, as in the torture case in Piura, so as not to jeopardize the entire process
against the police officers directly involved (see Chapter 3). Beyond that, however, the
actual strategy is using all possible means in the law and exhausting all instruments
available to lawyers to get ahead with court cases. As we will see, the approach of
strategic litigation therefore represents the theoretical ideal rather than the actual
legal practice with which the lawyers are confronted. As I discuss in this chapter’s
second section, this is also related to the different expectations lawyers have of the
law.
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Categorizing expectations of law

The question of the expectations, aspirations and hopes placed on the law is, from a
theoretical perspective, related to the question of the function of law in society. As
I discussed in the introduction, legal anthropologists examine law as a social pro-
cess. Merry and Canfield noted that “law’ refers broadly to the rules, processes, and
norms that regulate social life” (2001, 535). Sally Falk Moore (2001, 97) defined the
function of law, inter alia, as “problem-solver,” thus pointing to the central role of law
in resolving disputes and conflicts. Following these considerations, law is ascribed
an ordering power on the basis of its established rules and formal procedures be-
cause “[lJaw provides a set of categories and frameworks through which the world is
interpreted” (Merry 1990, 9). People adhere to the law because of its ability to deter-
mine the rules of the game for the disputes that are carried out within the “juridical
field” (Bourdieu 1987). Individuals who enter the juridical field — or who are brought
into or pushed into it — approach the law with specific expectations that are shaped
by their legal consciousness, by previous experience with the law, or by other aspects
related to their personal background. Expectations of law are thus strongly person-
related; but we can, however, categorize these expectations in order to observe com-
mon patterns of how the law is “anticipated” (Eckert 2017) under specific conditions
and circumstances.

Second, the question of the expectations of law is also related to the question
of justice, an issue that has also played a major role in current legal anthropolog-
ical studies and beyond (see, for example: Fraser 2009, Clarke and Goodale 2010,
Faulk and Brunnegger 2016, Bens and Zenker 2017). Anthropology has made an im-
portant contribution to this field, especially in relation to truth and reconciliation
commissions and in the context of transitional justice.* Despite the variety of these
contributions, however, the concept of justice has theoretically remained difficult to
grasp. “Justice means many things to many people” (Sikkink 2011, 12) and is difficult
to define because it includes both “procedural and substantive aspects” (Merry 2017,
xii). At the same time, however, justice works as a “utopian goal” (Goodale and Clarke
2010, 1), which is sought by individuals, but also by movements, and which serves as
a political demand that is often universally understood. Justice is thus contextual
and universal at the same time. This book aims to contribute to these discussions
and to give the blurred picture some clearer lines.

This book deals with cases of human rights violations committed by corporate
and state actors in the context of social conflicts. These abuses have mostly been dealt
with in the field of criminal law, which already gives a first indication of the expec-
tations of the law that are pursued in these court cases. In the following sections,

4 See, for example: Wilson (2001) on South Africa, Shaw (2007, 2010) on Sierra Leone, Theidon
(2013) and Laplante and Theidon (2007, 2010) on Peru.
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I categorize and discuss five forms of expectations that the actors in my research
place on the law. These are, on the one hand, personal expectations such as, first, fi-
nancial compensation and reparation, and second, justice and truth. Third, the ex-
pectations of law that I observed in the field also include expectations toward the
state in the sense that legal processes lead to the redirection of violent conflicts into
institutional channels. This indicates the extent to which the legal processes are also
perceived as political processes by the human rights movement. Additionally, this
links to the aim of, fourth, empowering and strengthening communities and move-
ments by mobilizing legal means on their behalf. Finally, the fifth expectation that
I observed in the field is directed at social change. As I argue below, it encompasses
an overall societal dimension and thus aims at the change of previously existing, in
this sense “hegemonic” norms and structures.

Financial compensation and reparation

| always say, the worst enemy of dignity is poverty. If | have never had money and
suddenly a foreign lawyer says, “It’s easy, | will obtain compensation and you will
be paid,” people forget their rights, they don’t even focus on [access to] water any-
more, they focus on money and accept any strategy. In other words, it is not becau-
se they are greedy people, but because they have never had anything and they feel
that it is fair. —Jorge, human rights lawyer, February 2018, Lima (interview transcript)

Within the human rights movement in Peru and elsewhere, financial compensation
is a controversial issue, since demanding money and defending human rights do not
seem to go together according to certain perspectives. The issue therefore causes a
great deal of controversy, as I also observed during fieldwork.

Juliana, who worked in the office of EarthRights International in Lima, told me
that lawyers as well as complainants or plaintiffs both face accusations when they
demand financial compensation for suffered human rights violations. As she re-
counted, there is, first, the allegations that “lawyers are only interested in money”
but that the complainants or plaintiffs they represent would seek “something else,
something more related to justice than just demanding money.” Second and in con-
trast to this first point, many human rights lawyers also believe, as Juliana told me,
that financial compensation always involves the risk of negative effects on plaintiffs,
their families, and their community and that these lawyers therefore argue for other
means of reparation, although plaintiffs often need and demand financial compen-
sation. Compensation payments would, according to these concerns, lead to an indi-
vidualization of claims and could thus cause divisions within plaintiff groups or so-
cial movements. Maritza, a lawyer working with IDL in Lima, was particularly con-
cerned about this aspect and told me,

69


https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

70

Angela Lindt: Law in Conflict

In the communities they often do not have the necessary conditions to have a
decent life, right? So they see that opportunity where [the opposing party in the
lawsuit] says, “We're going to offer you so much money in reparation.” Then, of
course, they see that opportunity and say, “Wow.” | mean, “Yes, | was beaten, | suf-
fered, so | want to be compensated.” — Which is normal, right? [But] then the rest,
| mean, it’s forgotten. [...] Then [the plaintiffs say:] “I forget about my organizati-
on, | forget about the asamblea, | forget about everything, and that’sit. | don't care
what the community thinks, | care about my process because in that process, I'm
goingto get paid.” So, it'sthat change in thinking thatitis. It’s also fine, it'’s normal,
it’s fair that everyone gets compensation, but not in the way that in the end you
break the [social] structures and there’s a whole problem within the community.
—Maritza, lawyer with IDL, February 2018, Lima (interview transcript)

AsIexplainin Chapter 6 with reference to the torture case from Piura and the result-
ing transnational lawsuit against the parent company, these concerns mentioned by
Maritza are not unfounded. The risk of negative effects is particularly high if the
financial compensation is based on an out-of-court settlement and not on a court
decision, i.e. if an agreement is reached outside the legal sphere. The expectations
placed on the law to award financial compensation through a judgment must be con-
sidered and evaluated separately from this.

In addition, Juliana argued that “from an office in Lima it is easy to say” that
moral values must be upheld and that “human rights claims cannot be about de-
manding money,” while, at the same time, the people directly affected often live in
precarious conditions and their lives are marked by poverty, so money is a real ne-
cessity for them. This illustrates how complex the considerations of human rights
lawyers must be in assessing the risks of legal activism. I refer to this point when
dealing with the relationships between plaintiffs and lawyers in Chapter 7.

The third accusation that Juliana raised in relation to the issue of human rights
struggles and financial compensation concerned the fact that a person who receives
indemnity is often judged on what he or she spends that money on. Juliana told me
about a young campesino who had received financial compensation through a court
case and who had invested this money in material things such as a moped and a tele-
vision, for which he was later harshly criticized by people of the social movement he
belonged to. According to Juliana, a person living in the city would never have been
confronted with such accusations, which in her view indicates the clear ideas that
prevail as to how a campesino should deal with such a compensation payment and
for what he is allowed to use the money. In Juliana’s experience, the notions of who,
from a moral point of view, is entitled to claim financial compensation thus funda-
mentally shape the ideas of what a “victim of a human rights violation” should be.
Furthermore, these moral considerations also define on what the obtained financial
compensation should be spent.
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Nevertheless, within the Peruvian human rights movement, financial compen-
sation represents an important expectation of what court cases can achieve for the
injured parties. This is particularly true in lawsuits on behalf of people belonging
to marginalized parts of the population who are being killed, seriously injured, or
tortured, thus in cases like those that this research is dealing with. The majority of
the persons involved as aggrieved parties in the cases I am investigating came from
modest backgrounds; many worked in small-scale farming or as simple employees
in the urban area. As Fedepaz lawyer David put it, financial compensation could help
improve the lives of these complainants, “a life that until now has been a hard life,
[marked] by misery, by needs, by shortcomings.” At least in material terms, financial
compensation could be a relief, as David told me.

Furthermore, in various cases I am dealing with, the human rights violations
have resulted not only in psychological, but often also in physical long-term conse-
quences, for example the campesino Elmer, who was shot in the back by the police
during a protest march against Conga (see Chapter 3 and 6). Before the incident,
Elmer had lived in a comunidad campesina in the region of Cajamarca and had earned
a living in agriculture for himself, his wife, and his children. Due to the gunshot
wounds, Elmer became paraplegic and has been dependent on a wheelchair ever
since. He had to give up his work in agriculture and move to the city. In addition, for
a long time afterwards he was still dependent on complicated medical procedures,
for which he had to travel to Lima because of the inadequate health care system in
the highlands. For this reason, the criminal complaint, which the Coordinadora filed
on Elmer’s behalf (see Chapter 3), was, among other claims, clearly aimed at a com-
pensation payment in order to improve Elmer’s personal situation.

Similar to this is the situation of the women whose family members were shot
dead by state security forces during the Conga protests. The women had lost their
husbands or their sons and thus not only a beloved person, but often the main bread-
winner of the family. As a result, many of the bereaved families found themselves in
precarious living conditions and had difficulty making a living for themselves and
their families. Mar Pérez, the Coordinadora lawyer who has represented the families
in court, therefore hoped to achieve financial relief for the women through the court
case. The criminal proceedings in this case were, however, dropped several times, as
I explain later, and during my fieldwork, it looked like there was little hope that the
men's deaths would ever be legally investigated. Adelaida, one of the widows, there-
fore searched for other ways to make the demands to which she had a right to, as she
herself put it.

On the occasion of the fifth anniversary of her husband’s death, Adelaida spoke
on the radio show Resistencia Celendina, the program that the PIC broadcasted. Ade-
laida recounted that she had gone to the municipality of Celendin to ask for support
for herself and the other surviving families. In doing so, she did not directly ask for
money but for work to be able to sustain her family. Adelaida justified her claims



https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

72

Angela Lindt: Law in Conflict

by saying that if the father of her children was still alive, she would not make any
demands, but since her children were now orphans, she would “embarrass herself”
(avergonzandome) and ask for work. For Adelaida, asking for help is shameful, but
financial compensation is an important part of justice, and she claimed to have a
right to demand for this form of reparation. In addition, she justified her demand
with the fact that her children had lost their father, and not directly with her own
rights and that she had lost her spouse. She said that everyone knew that her hus-
band had been a good father who took care of his children and that she wanted to
offer her children the opportunity to get a good education, but she needed a job to
do that. In this sense, Adelaida did not admit to herself the right to demand finan-
cial compensation for herself personally, but instead established her family’s right
to compensation with her children, who lost their father and who have thus been
deprived of the security they would have had for the future.

This example again demonstrates the complex situation in which plaintiffs find
themselves when demanding financial compensation for the harm they have suf-
fered. My intention in the following chapters is to provide insight into how human
rights lawyers have dealt with this issue in individual court cases and how they seek
to meet the expectation of financial compensation through legal proceedings.

Establishing and knowing the truth

The second category of expectations of law, which plays an important role in my re-
search, is, in a sense, the counterpart of financial compensation and includes what
Juliana described by saying that plaintiffs are often expected to demand “something
else [other than money], something more related to justice.” Several human rights
lawyers differentiated in our conversations between “compensation” and “other
forms of justice.” Mar, for example, spoke of the complainants demanding “com-
pensation and justice,” thus she referred to this differentiation, too. David, for his
part, said, in relation to the torture case in Piura, that financial compensation could
improve the lives of the complainants and that it was “a manifestation of justice,”
but that compensation is “not the justice that [the complainants] actually want.”
And he continued,

Justice means concretely that the truth is known, that they [the complainants]
know this truth and that it is made public, that the [system of] justice says that
the policemen were criminally responsible and that they were victims of torture
and kidnapping. This is what they want. — David, lawyer with Fedepaz, May 2017,
Lima (interview transcript)

Thus, obtaining public acknowledgment about the suffering experienced is an im-
portant goal in the legal processes with which NGOs like Fedepaz seek to intervene
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on behalf of the complainants. In addition, David attributed this expectation of law
to bring about justice by establishing the truth not only to the plaintiffs whom he
and the other lawyers of Fedepaz represent in court, but also to the legal NGO itself.
For Fedepaz, the search for truth is a central part of the legal process and is related to
the fact that law, as a public process involving state actors and based on norms and
processes on which a society has agreed, has the function of establishing justice. Es-
tablishing justice by establishing the truth thus implies a political recognition of the
violations by the state and its institutions. This testifies to the anticipation that a
judgment establishes a “definitive narrative” (Rubin 2008, 268) about an event. Fur-
thermore, the NGO hopes that such a judgment will have a broader impact beyond
the individual complainants, an aim which Fedepaz strives for with its strategic liti-
gation approach, as described above.

There has recently been considerable research in legal anthropology into the re-
lationship between truth and justice, for example by Rosalind Shaw on the TRC and
the Special Court for Sierra Leone. Shaw argued that Sierra Leone became a “labora-
tory” for international legal experts who “viewed the Special Court’s concurrent op-
eration with Sierra Leone’s TRC as an ‘experiment’ to answer the question of whether
mechanism of truth and justice could work together” (2010, 211). Shaw questions,
however, whether the mechanism of law enforcement — as executed by the Special
Court — and the search for truth — as executed by the TRC - could work in harmony.
In Shaw’s opinion, the example of Sierra Leone illustrates that the binaries of the
politically motivated search for “cruth” and the legal processes focusing on “justice”
are difficult to overcome.

What I have found in my research, however, is that truth is an essential com-
ponent of justice for both human rights lawyers and the people they represent in
court, precisely because of its political dimension. The fact that many legal NGOs in
Peru emerged from the context of the internal armed conflict, that they later con-
tributed to the Fujimori trials and that, in addition, many members of the human
rights movement had worked with the Peruvian TRC may explain this strong link
between the idea of justice and the search for truth. The movement’s greatest suc-
cess in recent years may have been the moment when the judgment against Alberto
Fujimori was given and when the court secretary read, in a firm and loud voice, the
Supreme Court’s decision, confirming that “yes, it is proven” that Fujimori was guilty
of crimes against humanity.® This marked the moment when some of the most se-
rious human rights violations committed by state actors during the internal armed
conflict were recognized by that very state and its legal authorities. This category of
expectations of the law is thus nourished by the function of law to express official

5 The video recordings of the relator judicial Yanet Carazas Garay reading this judgment are
widely known in Peru and symbolized the historical moment that confirmed the Fujimori
regime’s defeat.
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recognition, based on the power of the state. In addition, this example also indi-
cates why criminal law, as a legal body with which the state prosecutes and sanc-
tions crimes against its norms, plays a central role in the struggles of human rights
organizations such as Fedepaz or the Coordinadora.

In addition to this political dimension, however, learning the truth also has a re-
medial effect on the directly affected people. For many plaintiffs and complainants
in the court cases I am dealing with, knowing the truth is also related to “being right”
(tener la razén), a term widely used in this context. Behind this phrase, we can iden-
tify the hope that through a court case, the harm one had personally suffered would
be acknowledged. The idea is that by a court decision, state authorities “recognize
the right of those who have it” (dar la razon al que la tiene), as a teacher in Cajamarca
expressed it. In this sense, Adelaida, the widow from Celendin, had hoped to obtain
public recognition of her husband’s death through the criminal lawsuit. In the PIC’s
radio program, she expressed her anger about the judicial system as follows,

The poor person isignored, the poor person is not given an answer as it should be.
What we claim together with our relatives is that there must be justice. How many
years have already passed by! Now it’s going to be five years since they got lost,
and we don't have any answers. —Adelaida, radio broadcast Resistencia Celendina,
July 2017

What Adelaida demanded from the judicial system was a response, an official state-
ment of the recognition of what happened to her husband. These aspects also influ-
ence the expectations of the law raised by Mar, the Coordinadora lawyer who repre-
sented Adelaida in court and who has previously represented many relatives of peo-
ple killed in social conflicts. Mar expected a court case to establish, through public
recognition of the truth, that the suffering that the individuals experienced was in-
admissible and against the law. As I discuss repeatedly in the following chapters,
large parts of the rural population in Peru not only feels marginalized by the nation
state, but also abandoned and forgotten. They see themselves treated as second-class
citizens who are denied fundamental rights. As I argued elsewhere (Lindt 2015, 90),
people consequently perceive themselves as a kind of homo sacer in the sense of Gior-
gio Agamben (2010, 92), that is, as someone who loses all rights and can be killed with
impunity (see also: Drinot 2006, 16—7, Nuijten and Lorenzo 2009, 113, Silva Santiste-
ban 2013, 453). The fact that the death of demonstrators during social confrontations
often goes unpunished confirms this perception of the population. By obtaining a
court judgment that clearly condemns the death of demonstrators, this “state of ex-
ception” (Agamben 2010) of being without rights is overcome. Mar expressed this as
follows,
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It strikes me very much that in several places [...] people say something like, “Our
relative was not an animal.” No? Everyone repeats that. | mean, it’s like that the
[judicial] process in itself is also a form of... reparation. That is, the sentence is a
form of reparation, meaning that it is recognized that your relative was a human
being who had rights, who was killed unjustly, right? — Mar, lawyer with the Coor-
dinadora, January 2018, Lima (interview transcript)

This second expectation that human rights lawyers place in litigating human rights
violations thus arises from the function of law to rule on admissibility and inadmis-
sibility, on compliance and infringement, and on right and wrong.

In addition, establishing truth through litigation is also a matter of deciding who
is responsible for the death of a relative or for the abuse suffered. Interestingly, in
some cases the focus is not on the perpetrator directly involved, for example the in-
dividual police officer who fired at protesters, but rather on the “intellectual” per-
petrators who gave orders or otherwise made the crime possible. For example, the
mother of Joselito Sinchez Huamdn, another man killed during the Conga conflict,
told me that she hoped for the day when former President Ollanta Humala would
receive a prison sentence for a corruption scandal he was suspected of at that time.
Humala held the presidency during the Conga conflict’s violent confrontations that
led to the death of five people in Celendin and Bambamarca. From the social move-
ment’s perspective, Humala was regarded as the commander in chief of the military
and police operations against the demonstrators.

Humala had nothing to fear from the court case in which the death of the
demonstrators was investigated, but at the time of my field research, Humala was
under investigation in the so-called Lava Jato case, a corruption scandal involving
the Brazilian company Odebrecht, which bribed all the former presidents of Peru
in the last twenty years. Dofia Santos Huamdn Solano, Joselito's mother, told me
that she hoped Humala would finally go to prison, “even if it is not because of the
death of my son but because of the money that he has stolen. The day Humala
goes to jail, I'll be happy.” At that time, the court case to investigate the death of
her son had already been dismissed several times and the hurdles that arose in
the proceedings seemed insurmountable at that time (see Chapter 3). Dofia Santos
therefore hoped that Ollanta Humala would face punishment through another trial.
The expectation of knowing the truth through litigation thus also includes the hope
for the punishment of those responsible.

Finally, the expectation of knowing the truth also involves striving for an admis-
sion of guilt. In the case of Elmer, the campesino who was shot in the back during
protests, this element was particularly strong within the lawsuit. As Mar explained,
a central aim of the court case was to get Minera Yanacocha and the police to apol-
ogize for the violence against the people of Cajamarca, thus, to get them to publicly
acknowledge their mistakes. This recognition of guilt seems to be an important ex-
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pectation toward legality particularly in cases dealing with corporate liability and
thus with a powerful, but intangible perpetrator, which a corporation is. Jaime, an
NGO employee from Cusco, who was involved in a social conflict involving the min-
ing project Glencore Antapaccay, also emphasized this point. He told me that it is
important that in a court case there is “some kind of sanction against the company,
some kind of ustice,’ in quotation marks.” He justified this by saying that there is a
great powerlessness among the population in the face of the abuses committed by
corporations and that the Peruvian government “does not say anything about it” and
does not impose any sanction on these companies. In Jaime’s opinion, a court case
could help in this regard and help to regulate the corporation’s behavior.

Thus, to sum up, the expectation of law to establish the truth comprises three dif-
ferent aspects: First, it aims at the public and official recognition of human rights vi-
olations by state authorities and thus involves a political dimension; second, it seeks
recognition of the suffering of those affected or their survivors and recognition that
they have been wronged; and finally, it aims at holding perpetrators accountable
by getting them to admit responsibility and by imposing sanctions or regulations.
These three aspects illustrate why establishing truth through a judicial process is so
central to the human rights movement in Peru.

Redirecting violent conflicts into institutionalized structures

The third category of expectations of law that I observed in the field points specifi-
cally to the role and the responsibility of the state in social conflicts. According to the
fundamental principles of international law, the nation state acts as the guarantor
of the rights of its citizens and is the main addressee of human rights provisions. As
such, the nation state holds a duty to respect, protect and fulfill human rights (Karp
2020). One expectation of the Peruvian human rights movement in conducting hu-
man rights litigation is to remind the nation state of this duty and to enforce the
human rights framework set by international and domestic law.

Human rights discourses are particularly well suited to make demands to the
state (Keck and Sikkink 1998, 12, Martinez-Alier 2002, 202-3, Nash 2012, 805). The
state is not seen as the only bearer of responsibility for human rights violations in
social conflicts, and, as previously indicated, attempts are being made to attribute
responsibility to companies or third parties, as well. Nevertheless, a central respon-
sibility is ascribed to the state because of its special role as guarantor of rights. Many
legal NGOs see the use of law as particularly suitable for holding the state and its au-
thorities to account. As I discuss in this section, the aim is thereby not to use the “law
against the state” (Eckert et al. 2012b, see also: Eckert 2006, 51), but rather to demand
the implementation of its administrative functions and to (re-)establish the rule of
law, i.e. to strengthen the state and its institutions. When I speak about “the state”,
I thereby rely on an emic perspective of the people I worked with, who, by using this
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term refer, on the one hand, to the national government, the administration in Lima
and the state institutions they are in contact with in their daily lives; and on the other
hand also to the very idea of the state as the totality of different institutions that hold
together and organize social life. These notions of statehood and of the perception
of the state are closely linked to the hopes and expectations people place in the law
as a social practice.

As mentioned above, the nation state is difficult to grasp for the population
in the Peruvian highlands. Social movement activists in Cajamarca, for example,
complained that the state’s institutions are often absent in the sierra, or if they are
present, they are weak or even act against the population, such as in the case of
police and military operations controlling social protests. At the same time, the pop-
ulation’s opportunities for democratic participation are for the most part limited to
the participation in regional or national elections every four or five years, respec-
tively. The national authorities and the administration of the central government
decide on major economic projects such as industrial mines, with the local popula-
tion generally having little say in these matters. Even with the implementation of
its international obligations regarding the rights of the indigenous population to
previous consultation, the Peruvian state has taken only hesitant steps these last
years. As recent developments have revealed, however, parts of the local population
oppose the promotion of large-scale projects. Since democratic channels to express
the dissatisfaction with this form of economic development are lacking, there is a
constant risk that social conflicts will escalate into violence.

However, the law provides an alternative. As Sieder et al. noted “the weakness
of effective citizenship rights, the insecurities and hardships produced by economic
crisis, and the failure of neoliberal policies to alleviate poverty have prompted ordi-
nary people to resort to the courts or court-like structures to try to press their claims
and secure their rights” (Sieder et al. 2005, 1). Eckert (2006) argued along the same
lines by discussing the importance of citizenship rights in everyday struggles in In-
dia. In a similar manner, by using the judicial system, legal NGOs in Peru attempt
to prevent these outbreaks of violence. Juan Carlos, one of the leading constitutional
lawyers working with IDL explained to me in this regard,

The idea is to redirect these conflicts to institutional mechanisms. By winning
them, on the one hand, we affirm the rule of law; on the other hand, it is to give
back to the state the confidence, to close the way to violent options, where in the
end the dead are paid by the poor. And to force the justice system to assume its
responsibility. So our first concern is not academic, but in a country with so many
social conflicts... [our concern] is to provide a legal service to these vulnerable
sectors in order to solve their conflicts within the justice system, thus, [we have]
to appropriate legality. —Juan Carlos, lawyer with IDL, February 2017, Lima (interview
transcript)
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According to Juan Carlos, to bring a lawsuit is thus to remind the state of its duty and
to hold its institutions responsible for resolving disputes within the society. By “ap-
propriating legality,” as Juan Carlos framed it, the legal NGOs make use of the state’s
inherent mechanisms. Thus, they “enact” its norms and rules in order to overcome
the country’s social conflicts and to strengthen the marginalized segments of the
population.

Furthermore, Juan Carlos referred to a function of law, which Rodriguez-Gar-
avito described in his research in Colombia and which I briefly mentioned in the in-
troduction: Due to its “intrinsic procedural nature” (Rodriguez-Garavito 2011b, 273),
the law lays down clear rules and prescribes fixed instructions as to how certain pro-
cedures — for example those involved in resolving conflicts — are to be carried out. In
this context, the origin of the Peruvian human rights movement during the period
of internal armed conflict is relevant again. The experience of both human rights ac-
tivists and the general population of what can happen when conflicts are not steered
along institutionalized lines but erupt into violence seems to me to be a major reason
why people place their trust in the law. Through legal proceedings, conflicts can be
steered into predetermined paths, and an escalation into violence can be prevented.
As Rodriguez-Garavito argued using the example of consultation processes between
indigenous groups and the Colombian state, the law provides not only the guidelines
for procedural aspects, but also a lingua franca that facilitates negotiation between
conflicting parties (ibid.).

To be able to use this ordering power of law, as I would frame it, or legality as “a
structural component of society” as Ewick and Silbey (1998, 43) put it, a great deal of
hope is placed within the Peruvian human rights movement in a specific legal body
— that is, in constitutional law. With constitutional complaints, legal NGOs seek to
persuade state institutions to protect the rights of the population, also in view of
economically significant investment projects. As in other Latin American countries,
social movements and civil society organizations in Peru make particularly frequent
use of so-called procesos de amparo (injunctions) or, less often, acciones de cumplimiento
(enforcement actions).® As mentioned above, the Peruvian office of EarthRights In-
ternational, together with IDL, filed an amparo claim in favor of the population of
the Rio Maraién area by arguing that the hydroelectric dam projects will violate the
populatior’s right to a healthy and “balanced” environment (el derecho a un medio am-
biente sano y equilibrado, Quispe Mamani and Barboza L6pez 2019, Prado 2018, see
Chapter 7). Fedepaz used the same mechanism in favor of the comunidad nativa Su-
payaku in Cajamarca to support the population in its fight against a mining project
that threatened its livelihood and environment. In this amparo claim, Fedepaz argued

6 In recentyears, there has been considerable research on the amparo or tutela processes in La-
tin America. See, for example, the work of Catalina Smulovitz (2005, 2006, 2010) on Argentina
or of Sieder et al. (2005) on the Latin-American context in general.
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that the Ministry of Energy and Mines, by granting a mining concession, had vio-
lated the community’s right to a prior consultation on development projects that
affect their territory.”

The aim of these constitutional complaints is thus to prevent an infringement
of rights. In this research, however, I am dealing with human rights violations that
have already been committed in the context of social conflicts. In the court cases
that I am analyzing, the aim is to investigate and prosecute committed crimes, not
to prevent them. For this reason, constitutional complaints play only a minor role
in this work and are dealt with only marginally. Much more important for my con-
siderations are the expectations that are placed on criminal law and that aim at the
process of acknowledging the violations.

Empowerment

The human rights organizations and legal NGOs discussed in this book have set
themselves the goal of defending the fundamental rights of those who they refer
to as the “marginalized,” “vulnerable” or “weak.” From a socioeconomic perspective,
there are great disparities between the lawyers and activists of legal NGOs and the
people they represent in court. The vast majority of Lima’s human rights lawyers have
attended and graduated from one of the country’s two leading universities, either
from the Universidad Nacional Mayor de San Marcos or the Pontificia Universidad Catélica
del Perti. Most of them come from middle-class families, and most were bornin Lima,
although it is not uncommon to have a history of migration within the family and
family ties to the highlands or other regions. The parents of several of the NGO em-
ployees I met in the field had moved from the rural provinces to the capital, which is
typical for the development of Peruvian society in the twentieth century.

In turn, people affected by human rights violations in the mining regions often
belong to the economically and socially marginalized population. Most of them work
in agriculture or in the informal sector and have, compared to the lawyers, a lower
level of education. The “marginalization” of these population groups by the Peruvian
state and society is manifold and does not only include geographical aspects, with
these people often living in remote areas, and economic aspects that allude to their
marginal economic position. As Veena Das and Deborah Poole (2004, 10) described,
marginalization of particular groups does not only involve a spatial or an economic

7 Fedepaz had filed the constitutional complaint on behalf of the comunidad in 2013; in 2016, a
constitutional court in Lima ruled in favor of the plaintiffs by confirming that their right to
prior consultation had been violated by the Ministry of Energy and Mines. In consequence,
the mining project was suspended, at least temporarily. The lawsuit was a great success for
the comunidad Supayaku and Fedepaz. It was the firstjudgmentin which a Peruvian court gran-
ted a comunidad nativa the right to the consulta previa in the context of a metallurgical mining
project (Fedepaz 2018a).
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exclusion. Rather, hegemonic discourses, social narratives and political intentions
also contribute to the fact that these population groups are pushed to the margins
of society. Different aspects of manifest or latent racism play a major role in the Pe-
ruvian context. In this sense, I follow Poole, who wrote that

“marginalization” is a powerful technique of power precisely because the margin
is both areal place where roads do not penetrate, commodities seldom reach, and
schools barely exist, and a discursive and ideological position from which people
learn how to speak about things like justice to the state and among themselves.
(Poole 2004, 38)

At the same time, however, this marginalization does not mean that the state has no
importance for the population concerned. As I have discussed at length elsewhere
by using the example of the Cajamarca region (Lindt 2015), the nation state and its
institutions play a fundamental role for the population of Peru’s highland area. This
is particularly linked to the citizenship rights that the local population invoke and
demand from the state, for example in social conflicts. Thus, the highland popula-
tion does not avoid the state, but rather seeks to turn to it again and again and to
receive its attention. The juridification of their social protests contributes signifi-
cantly to these attempts. Through the use of law, human rights advocates seek to
bridge this gap between the periphery of society and its center and to protect the
rights of those who have been marginalized. It is therefore a matter of empower-
ing people and demanding their rights as citizens of the Peruvian state, but also a
matter of their fundamental human rights.

Legal NGOs seek to achieve this empowerment not only through actual court
cases, but also through legal capacity training or workshops in the communities.
Examples of such trainings are the Escuela de Lideres y Lideresas in Celendin or the
workshops that Fedepaz conducted in the comunidad of Supayaku (see Chapter 7). The
aim of these workshops is to raise awareness of the rights, legal frameworks, and
norms available as a means of defending individual and collective interests. “Gener-
ating access to information” (generar acceso a la informacion), “training” (capacitacion)
of leaders or of communities and “providing empowerment” (fortalecer or aportar el
fortalecimiento) are keywords that people used in the workshops I attended in Lima,
San Ignacio and Cajamarca.

Pedro’s contribution to the escuela in Celendin, which is briefly mentioned above,
exemplified these intentions. He had the participants of the workshop read specific
articles from the Peruvian Constitution regarding their right to file an amparo claim
and then discussed those articles with the group. It was apparent how carefully the
participants themselves dealt with legal terms and specific vocabulary and brought
into the discussion the knowledge they had acquired in previous legal capacity train-
ings. Among the participants there were some who turned out to be actual experts,
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for example, on the law concerning the rondas campesinas. This acquisition of legal
expertise also struck me when talking to Adelaida, the woman from Celendin who
had lost her husband. Adelaida explained to me in great detail the various stages
and specifications of the criminal proceedings, using the legal expertise she had ac-
quired through the criminal proceedings.® The expectation that legal proceedings
lead to an empowerment of the people involved includes, on the one hand, the as-
pect that people know their rights and know how to apply them.

On the other hand, empowerment is also about creating understanding and
trust in the judicial mechanisms. For the Peruvian human rights movement, relying
on legal mechanisms also means strengthening the faith of marginalized popula-
tion groups in the judicial system and in the law itself. Mirtha Visquez, a lawyer and
the then director of Grufides, formulated this as follows after the pronouncement
of the Court of Cassation in Lima in favor of the campesino family Chaupe against
Minera Yanacocha (see Chapter s),

We believe that this [lawsuit] is worthwhile not only for Maxima, for her family,
who have suffered so much mistreatment over the years. It is worth it for the jus-
tice of the weakest people in this country and especially for the people who are
being abused by economic powers like these big corporations. | think there are
many Maximas in this country; people who are abused by corporations, there are
many in this country. And in those terms, | also believe that this court ruling serves
to restore hope in justice and let communities know that, like Maxima, they can
stand up and be right in confronting these big corporations and these big powers.
What we are doing here is ratifying that the weak, the poor also have rights that
have to be respected. —Mirtha, lawyer with Grufides, declaration made in front of jour-
nalists and activists, May 2017, Lima (field notes, own translation)

This court case in which criminal action was taken against the Chaupe family is one
of several examples of how the law in Peru’s mining regions is also applied against
social movements. In Chapter 4 I discuss several of these criminalization cases. As
illustrate from the discussion of these examples, in the context of this kind of legal
mobilization from above, as I call it, the aim of human rights lawyers is to restore
the confidence of the criminalized persons in the legal system. The lawyers’ aim in
these criminalization cases is to strengthen the people in their right to defend their
rights.

This in turn refers back to a point I mentioned in the previous section, that the
legal NGOs do not seek to use the law “against the state,” but rather to strengthen its

8 Eckert observed a similar development among young Muslim men in Mumbai, who, due to
their experience with the police and judicial authorities, became experts in certain areas of
law and proved to be “somewhat of a legal counselling body within their neighbourhood”
(2006, 52).
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institutions and to reinforce the rule of law. In contrast to the struggles of, for exam-
ple, anarchist, libertarian, or even indigenous movements, the efforts of Peru’s hu-
man rights movement are thus characterized by the fact that they seek to strengthen
the state and its institutions themselves through the use of law, instead of fight-
ing it or withdrawing from its influence. The expectation is that the law in itself can
be an “ally” (Merry 1990, 4) for vulnerable groups and that the judicial system of-
fers marginalized parts of the population the necessary tools and instruments with
which they can defend their interests even against otherwise powerful actors. This
aspect thus refers to the emancipatory possibilities of legal mobilization and to the
expectation of using the law as a counterhegemonic tool, an aspect that is repeatedly
taken up in this research.

Social change

Finally, the fifth category of expectations placed on law by Peru’s human rights move-
ment includes the hope to achieve social change by mobilizing the law. This cate-
gory thus links to the aim of strategic litigation that I referred to above and to the
forms of legal mobilization described by so-called counterhegemony theorists that
I discussed in the introduction. Many counterhegemony theorists who addressed
the emancipatory potential of law and legality have dealt with the aspirations of
the users of law and their goals of changing existing political and social conditions
through legal activism. However, most of these authors remained rather vague on
the question of how this social change through law should then be enforced in con-
crete steps. In addition, their explanations often remained unspecific with regard
to what they actually mean by the vague concept of “social change.”

From the perspective of Perw’s human rights advocates, the hope for social
change includes, above all, the demand for institutional change and for the con-
sistent implementation of the existing legal framework. The difficulty in Peru to
get justice for human rights violations lies in the vast majority of cases not in the
lack of laws or in an insufficient, deficient legal basis, but rather in the lack of
implementation of these norms. Many of the cases that I analyze in this book are,
at their core, about police violence used against demonstrators in the context of
transnational mining conflicts. This involves killing, assault, or torture and thus
classic offenses in criminal law. For the human rights lawyers involved, bringing
about social change in these cases means regulating the actions of the state security
forces and of the corporations and thus overcoming the impunity of corporate and
state actors.

As David told me when explaining Fedepaz’ aims oflitigating such cases of human
rights violations, he referred to the torture case from Piura and said that one of the
legal actions’ objectives was to induce the legal authorities to deal with the respon-
sibility of the police officers and their superiors, as well as of the corporate actors.
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On the one hand, as mentioned above, the aim was to establish the truth and thus
provide certainty and public recognition of the suffering of the persons concerned.
However, on the other hand, this also aimed to prevent a repetition of this crime
in the future. Specifically, the aim was to influence the way the police act against
protesters during operations in the context of social conflicts. Citizens’ rights to par-
ticipate in demonstrations should again be seen as a right of the population and not
as a crime that can be misused as a pretext for committing human rights violations.

In Peru as elsewhere, the law offers mechanisms to promote such social change
in an institutionalized form, for example with so-called guarantees of non-repeti-
tion. Coordinadora lawyer Mar told me that in recent years they relied on this mech-
anism in many criminal cases relating to police violence in social conflicts. The legal
NGOs Coordinadora and Fedepaz attempt, in these lawsuits, to address not only the
responsibility of the directly involved police officers, but also of the Ministry of the
Interior as the state institution responsible for the police. In the ideal case of a court
ruling acknowledging the Ministry’s responsibility for the committed abuses, the
human rights lawyers hope that institutional reforms will subsequently be initiated.

In the case of police violence during protests, for example, the lawyers demanded
that police officers no longer be equipped with “weapons of war,” such as assault ri-
fles, when they are sent on operations against demonstrators, but with rubber shot-
guns or other non-lethal weapons, as Mar explained in one of our conversations.
In her words, the idea is to induce institutional reforms to ensure that the police
act in accordance with domestic legal frameworks and international human rights
standards during demonstrations. In the human rights lawyers’ opinion, these small
steps of institutional change can then lead to social change.

Additionally, as a civil law country, legal change in Peru is normally not brought
about through judicial precedents, but rather through the parliamentary process.
The focus is therefore not on sensational rulings which establish completely new
norms and upend the previously existing legal texts. It is less about legal activisms
that help “create precedents that can become law,” as Kirsch (1997, 136) put it; rather,
it is a matter of gradually initiating institutional reforms through favorable court
rulings which then changes the state officials’ behavior.

Furthermore, it is mostly not a matter of demanding and implementing new
law, but rather of securing existing rights for the benefit of marginalized popula-
tion groups that have hitherto not been able to enjoy these rights. In this regard, I
again follow Eckert (2006), who pointed out in her research on “citizens’ practices
of evoking state legal norms” (ibid., 70) that different types of “legalism from below”
give rise to changes on the normative level, in particular changes to what counts as
“right or wrong” according to a society’s norms. These forms of legal activism do not
strive for an actual creation of new norms or new forms of law, but rather the reaf-
firmation of already existing norms. This in turn connects back to the expectation
that legal proceedings will strengthen the rule of law and thus ultimately the state
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and its institutions, as I explained above. Moreover, this example illustrates how law
can act as a counter-hegemonic means by granting power to socially marginalized
groups of people through institutionalized channels.

In addition to Eckert’s approach, I also rely on the work by Sikkink (2011) on in-
dividual criminal accountability. She followed a theoretical path similar to Eckert’s,
but in a completely different context. Sikkink dealt with transitional justice cases
that followed military dictatorships in various European and Latin American coun-
tries. She argued that the power of law in these cases is that the norms of domes-
tic criminal law, which had been applied for hundreds of years against “ordinary”
criminals, are now used to hold former political and military elites accountable for
their crimes (ibid., 12). This “justice cascade,” as Sikkink described it, has led to social
change by applying the law to the powerful. Thus, what she observed was, again, not
the appearance of new forms or norms of law, but rather a new way of enforcing the
existing norms, as they were previously laid down in the legal code. This is the kind
of process I trace in the analysis of the judicialization of Peru’s mining conflicts.

Conclusion

The Peruvian human rights movement places great hopes in the law and expects to
achieve a number of goals through legal mobilization - for the individuals it repre-
sents in court, their communities and social movements, but also for Peru’s society
as awhole. In doing so, the legal NGOs and their lawyers place so much hope in the
law as a social process, because the law as a social practice, as a “problem solver”
(Moore 2001, 97) or as an “ally” (Merry 1990, 4) for vulnerable groups provides for a
multitude of possibilities. The different categories of expectations that I have dis-
cussed in this chapter encompass these different forms of hopes placed in the law.
At the same time, however, they also highlight the many different possibilities that
can be achieved through the mobilization of law. This explains why it makes sense
for Perws human rights movement to rely on law and legal mechanisms and why
they attempt to achieve their goals “with the law,” as Ewick and Silbey (1998) have
categorized it.

Ideally, litigating a case of human rights violations in Peru considers different
aspects. For example, in the case of campesino Elmer, who was shot by the police dur-
ing the Conga protests, his lawyers made different claims to the court: First, they
demanded financial compensation for Elmer as the injured party; second, they de-
manded a prison sentence for the responsible police officers who committed the
crime; third, they demanded a public apology from the mining company and the
police to the population of Cajamarca; and finally, they demanded the modification
of the legal norms that regulate the actions of the police in interventions against
demonstrators. By using the different possibilities the law provides for, it was thus
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possible to demand both justice for Elmer and social change for society and thereby
to fulfill different legal expectations.

At the same time, as this chapter has also illustrated, legal processes not only
raise expectations of the law, but also expectations of the persons involved, especially
the “victims” and the lawyers. These expectations can lead to conflicts, especially if
there are mediation difficulties in the negotiation processes between plaintiffs and
lawyers or if there are major power differences. This highlights the fact that human
rights ligation entails not only a legal but also a social process. Pedro, the lawyer who
conducted the legal capacity training during the Escuela de Lideres y Lideresas in Ce-
lendin, focused on these aspects when he told me,

The outcome of the lawsuit must not only be considered from a legal point of view,
because sometimes the lawyer is very narrow-minded (muy cuadrado), sometimes
very much limited to the law, and well, | can achieve a very good legal result, wow,
spectacular, which, however, only serves the lawyers. So we have to think of a result
that serves the people (la gente) and not the lawyer. | mean, | tell you, once we
won a very good case, we got the best judgment [laughs], we could write a whole
thesis about the judgment, but we didn’t achieve anything for the people. [..] And
well, | think you always have to think about the effects of what you are going to
achieve [..] with a lawsuit, with a judgment. You always have to think not only
about the legal effects, but about the social effects, the effects within and outside
the community. Everything has to be thought about before developing the legal
strategy. You also have to think about... if you win the process, what effect will it
have? That’s why you have to think very carefully about the strategy, not only with
a lawyer’s vision, but a vision of what could happen. If you win, if you lose, what
would be the community’s reaction? Because if you lose, it is more likely that the
community no longer believes in justice. — Pedro, NGO lawyer, Lima, February 2018
(interview transcript)
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Lajusticia es lenta, y la justicia no siempre es justa.' —Juliana, human rights lawyer,
Lima

Before the Law stands a doorkeeper on guard. To this doorkeeper there comes a
man from the country who begs for admittance to the Law. But the doorkeeper
says that he cannot admit the man at the moment. The man, on reflection, asks
if he will be allowed, then, to enter later. “It is possible,” answers the doorkeeper,
“but not at this moment.” — Franz Kafka, The Trial (cited in: Ewick and Silbey 1998, 74)

Isitwith Marina in the meeting room of the human rights NGO forwhich she works. Marina is
a young lawyer in her mid-twenties. On the table in front of us lies a thick court file containing
various letters from the public prosecutor’s office, a whole series of notifications, resolutions and
orders, letters from Marina and her colleagues to the prosecutor, copies of documents and cer-
tificates they have submitted, and the criminal complaint they filed some months ago. Marina
leafs through the file and explains step by step how she has proceeded in this case.

The complaint concerns an incident in which a mining company’s security forces allegedly
attacked a group of people, threatening them, insulting them, and damaging their property.
Marina’s aim is to make me understand how difficult it is to get the responsible public pros-
ecutor to start a preliminary procedure, a so-called diligencia preliminar — that is, to begin
with the first phase of a court case under Peruvian criminal law. “This case is being handled by
[local prosecutor] doctor Walter,” Marina explains. “When doctor Walter receives the com-
plaint, what does he have to do first? He has to investigate! It’s called a preliminary procedure.
Preliminary procedures are carried out by the prosecutor himself, with the help of the police,
if necessary. So what is done? The most urgent statements ave taken — that is, all the acts of
investigation, the most urgent ones, for example, the inspection of the place, vight? As it just
happened, we go to the place to see so that the scene of the events, let’s say, is fresh, that it hasn't
changed much over time. That’s an urgent procedure. The statements of all the people involved
are taken.”

1 “Justice is slow, and justice is not always just.”
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Marina continues to leaf through the folder and comments on the documents. The incident
occurred on March 16, and the NGO filed the complaint on behalf of the injured party shortly
after. On April 6, the prosecutor’s office confirmed to have received the complaint and ordered
a judicial inspection for May 30. “However, this inspection did not take place,” Marina adds,
“because, if I remember correctly, the prosecutor’s office car van out of gas.” She reads the file and
adds, “No, that’s not true. This time it was, as you can see here, because the other prosecutor
working in the same office needed the car, as well. There is only one vehicle available at the
office.” Marina says that this is the way it always works: Sometimes there is no fuel, sometimes
the car is not available, sometimes the assistant to the prosecutor is sick, and sometimes the
weather is bad and they cannot go out to the countryside. In the case before us, the judicial
inspection was postponed four times for such reasons and finally took place on August 9, almost
five months after the incident. Marina explains that it is often difficult to detect damages and
gather evidence on site after such a long period of time.

In the present case, the preliminary procedure ended with the inspection of the site. An-
other five weeks passed between this inspection and my conversation with Marina. She must
now wait and see how the prosecutor proceeds. According to the legal requirements, in the next
step, the prosecutor should decide whether to open preliminary investigations: “He studies the
case and sees if there ave sufficient indications for the commission of a crime.” In case he decides
to open a preliminary investigation, more evidence will be gathered, the case will be further
studied, and, based on this, the prosecutor submits a request to a judge of preliminary investi-
gation (juez o jueza de la investigacién preparatoria) for an indictment or for a so-called
sobreseimiento, a dismissal.> Whether charges will ever be brought in this case remains un-
clear. In Marina’s experience, such complaints ave usually dropped by the prosecutor on the
grounds that there is supposedly no evidence for the alleged crime, that the perpetrators sup-
posedly could not be identified, or for other reasons. The prosecutor’s office then closes the case
and puts it on file.

Human rights litigation in Peru requires much patience, tenacity, knowledge about
legal proceedings, and, above all, time, a lot of time. In Peru, “[jlustice is slow, and
justice is not always just,” as Juliana, a lawyer working at EarthRights International’s
officein Lima, noted in a presentation before law students at the Universidad Catélica.
The other human rights lawyers with whom I came into contact in the field would
likely all agree with this statement. Peru’s judicial system is full of hurdles and bar-
riers, it is slow, and whether justice is finally obtained is not guaranteed. However,
they all use the system of justice and bring cases of human rights violations to court.
One could argue that of course these actors use the law because, after all, they are
lawyers who are trained in law. There are, however, further reasons for these attor-
neys to use the legal system other than just their professional relation to law. We can

2 For a discussion of the various stages of the Peruvian criminal procedure, see: Oré Guardia
and Loza Avalos 2005.



https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Chapter 3. Human rights litigation from below

observe these different reasons in the way they use the legal system, in the norms
they invoke, and in the strategies they apply.

In this chapter, I analyze different court cases brought before local courts by legal
NGOs in connection with the mining conflicts in Piura and Cajamarca. The chapter
is structured in three parts. In the first part, I discuss the obstacles that have arisen
in these lawsuits and examine the approaches the lawyers have used to overcome
them. Thus, I provide insight into the hurdles and the strategies of legal mobiliza-
tion from below. In the second part of the chapter, I focus on the public prosecutor’s
office, which plays a crucial role in most of these lawsuits. In doing so, I shed light
on the prosecution by examining its role as a kind of doorkeeper guarding the ac-
cess to law’s doors. Finally, in the chapter’s third part, I discuss how the presence of
transnational mining companies influenced these court cases. There are reasons,
both in law and beyond, that complicate litigation when powerful actors such as
TNCs are involved as defendants. At the same time, there are different strategies
human rights NGOs use to attribute legal responsibility to these corporate actors.

“Slow and not always just”
Filing a complaint, initiating an investigation

The torture case from Piura is one of the court cases that exemplified human rights
litigation as practiced by legal NGOs in Peru’s mining conflicts. As I mentioned in
Chapter 1, this case concerns a group of twenty-eight protesters who were detained
and tortured within the Rio Blanco mine camp in 2005. Fedepaz brought this case
to court with the support of the Coordinadora, the umbrella organization of Peru’s
human rights movement. As described earlier, a prosecutor visited the mine site
to interrogate the detained demonstrators. Thus, the local prosecutor’s office had
knowledge of the abuses. When the group of protesters was released after three days,
however, the same prosecutor did not open an investigation into the allegations of
torture, but, on the contrary, took action against the detainees and against nearly
eighty demonstrators for participating in the protest march.

Under these circumstances, it took the NGO lawyers nearly three years to file
a complaint about the abuses the twenty-eight detainees had suffered. One reason
why this took so much time was the lack of evidence for proving the abuses. In Jan-
uary 2009, La Repuiblica, one of Peru’s most important daily newspapers, published
pictures that revealed the protesters’ detention (Prado 2009). The photos showed the
detainees sitting on the floor with their hands tied, blindfolded, and surrounded by
armed police officers. With these pictures in mind, it is difficult to understand how
it could take the judiciary so long to deal with this incident. However, the photos
only became public after the complaint had already been filed. An anonymous source
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leaked them to the newspaper a few months after Fedepaz and the Coordinadora had
lodged the complaint. When they began building the case, the lawyers did not have
any such evidence and only relied on the declarations of the detainees.

Due to its long-standing cooperation with the social movements in the region,
Fedepaz’ team knew some of the persons involved, especially the social leaders who
had been detained. But among the detainees were also ordinary members of the
protest movement whom the lawyers did not know. As the two Fedepaz lawyers David
and Rosa told me, it was difficult to reconstruct the events and to establish contact
with the affected people who came from remote communities. Some of them lived
a several hours’ walk from the nearest towns and did not have a telephone connec-
tion. Due to this spatial marginalization, keeping contact with the complainants was
a challenge, which was also related to the fact that the NGOs’ offices are located in
Lima, more than one thousand kilometers away from where the complainants live.
Rosa told me that, later on, when the proceedings had started and when they had
to inform the complainants about appointments with the prosecutor, for example,
they used personal messages sent via local radio stations because there was no other
way to contact them. In Peru’s rural areas, radio stations were — and still are — an im-
portant means of communication. Early in the morning, before people went to the
chacra, to their agriculture field, they would listen to the radio. Fedepaz used this as
a platform to keep the complainants informed about their lawsuit. This example il-
lustrates the practical hurdles the lawyers faced when preparing the complaint.

The situation was further complicated because, as a consequence of the severe
offenses, many of the complainants had suffered a psychological shock, which made
it difficult to organize them as a group. Fedepaz’ team had the difficult task of con-
vincing them to turn to the judicial system, a system that worked closely with the
police officers who had abused them. To make matters worse, the heavy repression
of the social movement and the criminalization of its members continued for a long
time after the incident. In general, the rural population’s distrust of state institu-
tions, including the judiciary, is widespread in Peru’s highlands, as Deborah Poole
discussed in detail (2004). According to Monique Nuijten and David Lorenzo’s (2009)
research on Peru’s central highlands, this mistrust is rooted in, among other things,
the weak presence of the state in these regions and the local perception that the
authorities in Lima had not only marginalized them, but also had abandoned and
forgotten them. This description also applies to the Andean region in Piura. The
state is present in these areas through institutions such as schools and basic health
care facilities. However, these institutions often function inadequately, are poorly
equipped, and underfunded. The local population therefore perceives the state pri-
marily through the presence of repressive police forces, and the absence of the state
as an institution that would support the population is a recurrent complaint.

The group of complainants in the torture case included a teacher, a journalist
and a woman who had studied at a university; thus people who had frequent contact
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with the state in their daily lives. The remaining complainants, however, were almost
all campesinos and campesinas who lived off subsistence agriculture, had low incomes
and education levels, and from whose daily lives the Peruvian state was largely ab-
sent. Instead of the nation-state, by contrast, institutions of local social organiza-
tion played a significant role in the lives of these campesinos and campesinas. Many
of them had taken a prominent role and led the local protest organizations within
the social movements against Rio Blanco. Due to their political commitment, some
of them had come into contact with the legal system earlier, in particular because
they were criminalized for participating in the protest movement. However, in view
of the powerful opponents they faced, I would classify the group as rather inexperi-
enced in the field of judicial processes. In terms of power, financial resources, and
legal expertise they were so-called “one-shotters” in the sense of Galanter’s (1974,
97) terminology. In the judicial proceedings, they depended on the human rights
lawyers who had the experience and the knowledge of the law and who acted on their
behalf before court as “repeat players” (Galanter 1974, 114).

The fact that they lacked evidence and that they received no support from the
public prosecutor’s side hampered the work of the human rights lawyers. In their
efforts to support the case, Fedepaz and the Coordinadora turned to foreign partner
organizations, among them the international NGO Physicians for Human Rights,
which helped systematize the complainants’ statements. Physicians for Human
Rights sent two medical specialists to Peru to examine some of the complainants
and to evaluate the physical and mental consequences they had suffered. In doing
so, doctors working for an international NGO fulfilled a task that would typically fall
under the responsibility of the prosecution in a criminal investigation. According
to Mar, a lawyer working with the Coordinadora, this NGO report finally made it
feasible to file the complaint to the Provincial Criminal Prosecutor’s Office in Piura
in June 2008. Thanks to their integration in a transnational advocacy network, it
was thus possible for the lawyers to take the decisive step toward opening a criminal
proceeding.

The complaint® focused on the offenses of torture and aggravated kidnapping;
other crimes were included, as well. The main allegations were brought against three
different groups of actors: first, three high-ranking and personally named superior
police officers who were responsible for the region where the alleged crime took
place; second, the police officials directly involved in the protesters’ detention and
mistreatment; and third, the security staff of the mining company. The mining com-
pany’s officials were also named as accused parties. Moreover, the complaint men-
tioned, first, the killing of the campesino who was shot during the police’s repression
of the protest march; second, the “acts against the modesty” (actos contra el pudor) of

3 Criminal complaint to the Quinta Fiscalia Provincial Penal de Piura; document on file with aut-
hor.
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the two detained women; third, the “omission of criminal proceedings” on the side
of the prosecutor who visited the mine site but who did not intervene; and, finally,
the issuance of false medical certificate by members of the criminal investigation
division in Piura, who had examined the demonstrators after their release and al-
legedly issued false documents about the state of their health, thus concealing the
traces of torture. Accordingly, the complaint was extremely detailed and included
many pieces of information that the lawyers of Fedepaz and the Coordinadora had re-
searched.

Leading a case through criminal proceedings

The torture case garnered national interest some months after the complaint was
filed when La Repiiblica published a series of pictures revealing the abuses in January
2009. Despite the publication of these images and despite the detailed complaint
Fedepaz and the Coordinadora had filed, however, the prosecutor’s office decided in
March 2009 to take action against only the low-ranking police officers and dismissed
the other allegations brought forward. Fedepaz appealed this decision and requested
the reopening of the case (Fedepaz 2009).

In the following seven years, this process of closing the case, on the side of the
authorities, and the process of appealing and demanding the investigation's reopen-
ing, on the side of Fedepaz, was repeated several times, not only on the level of the
prosecution, but also later when the charges were brought and when the courts dealt
with the case. The filing of appeals became Fedepaz’ most effective tool. At each new
stage, the prosecutorial and judicial authorities found new reasons to obstruct the
continuation of the proceedings, attempting to close the case and to stop the legal
investigation of the incident. The human rights lawyers’ efforts were mainly to keep
the court case going and to prevent a definitive dismissal, as David told me in retro-
spect.

Finally, the judicial authorities split the initial complaint into different lawsuits.
The proceedings concerning the killing of the one campesino were soon dropped be-
cause it could not be established who was responsible for his death. After exhausting
all legal possibilities to appeal against this decision, Fedepaz had to accept this dis-
missal. In other aspects of the complaint, however, the NGO was more successful.
The allegations of torture and kidnapping were investigated in two separate cases:
one against fourteen police agents directly involved, and another against the high-
ranking police officers (Velazco Ronddén and Quedena Zambrano 2015, 51). Behind
this separation was allegedly the attempt to split the responsibility of the “ordinary”
police officers from that of their superiors, thus from the direct perpetrators, on the
one hand, and the “intellectual actors” (autores intelectuales) of the abuses, on the other
hand, as Fedepaz called them. In the following years, the NGO’s legal team sought to
prevent this fragmentation of responsibility and, in March 2016, managed to com-
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bine the two cases again (Fedepaz 2016). The allegations of torture and kidnapping
were then again investigated as a single case. The legal proceedings, however, still
did not lead to a trial. There were delays because detailed aspects of the accusation
needed to be clarified.*

During my stays in Peru in 2017 and 2018, I was repeatedly told that the proceed-
ings in the torture case would “soon” enter into the phase of the control de acusacién,
in which the charge is “controlled” by a judge, who decides whether all the procedu-
ral requirements are fulfilled. After this step, a case proceeds to the final phase, the
juicio oral, the oral hearing (Hurtado Poma 2009). Thus, nearly ten years after filing
the complaint and more than thirteen years after the human rights violations oc-
curred, the lawyers working with Fedepaz finally expected a trial to start sometime
“soon,” as they told me.

Due to the location of the incidents, all the proceedings were conducted in Piura,
which meant that Fedepaz’ lawyers had to take a flight for each hearing or appoint-
ment with the prosecutor. For Fedepaz, which finances itself on a project-by-project
basis through partner NGOs, the long process was a financial challenge. In addi-
tion, with this temporal aspect in mind, Rosa stressed the importance of keeping
complainants updated about their case. Since the justice system is so slow, the hu-
man rights lawyers’ task is to convince complainants that there is still hope of getting
justice one day, even though proceedings seem to get stuck. Their efforts involve as-
suring that the processes are “slow” but still “just.” Rosa told me, however, that the
long wait and the associated feeling of being forgotten by the judicial system is often
difficult for complainants.

In her research on the justice system in Peru’s central and southern highlands,
Poole analyzed historical court cases and described how people who file a complaint
with a prosecutor had to wait years for a response. She used a specific case to il-
lustrate how a complaint was passed from one judicial authority to another, mov-
ing back and forth between different locations. Poole called this “the expediente’s [the
(2004, 48). She noted that “the vast majority of
legal cases that are ‘directed’ to the next level of the judicial apparatus do indeed

»

court file’s] routings, or ‘driftings,

seem to drift more or less aimlessly from one office to the next, before finally being
returned, unresolved and often years later, to their points of origin” (ibid., 42). In the
cases I examined, the files are sometimes moved back and forth between the author-
ities, but from the complainants’ point of view, they do not drift around but rather
get stuck and do not move on. A man from a comunidad campesina in Cajamarca, for

4 For example, Fedepaz demanded that the involvement of the Ministry of the Interior, as the
institution responsible for the police, to be discussed in the court case, too (see third part
of this chapter). Moreover, the NGO requested the aggrieved party to be included as “civil
actor,” which allows for the active participation in the oral hearing (Fedepaz 2018b). These
issues had to be clarified before the hearing could start.
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example, once noted that “it seems that the papers are sleeping in the courts,” in ref-
erence to a complaint his community had filed. So, from the point of view of these
plaintifts and complainants, it is not the drifting, but the actual immobility that cap-
tures the cases, and this immobility is linked to the inactivity of the authorities.

In the perception of the human rights lawyers, there are several reasons for this
inaction of the authorities. I explore these aspects in the second section when dis-
cussing the role of prosecutors as gatekeepers. For now, [ would like to emphasize
that it is these long and exhausting procedures which represent the greatest diffi-
culty in the cases of human rights litigation that I analyzed. The cases that I summa-
rize in this book as “human rights violations” actually involved assault, killing, tor-
ture, and kidnapping. Some of them also involved less serious crimes such as prop-
erty damage, harassment, or threats. All these criminal offenses are clearly regulated
in Peru’s criminal code and are categorized as inadmissible. Thus, the problem does
not lie in the law - that is, in law’s code itself — but rather in law’s proceedings and
in the way the institutions administer them. Once a complaint is filed, cases often
get stuck in the system, which in turn results in litigation being “slow and not always
just.” However, there is one specific area in which the legal basis does present a dif-
ficulty, and that is when it comes to regulating state security forces; I address this
issue in the following.

Opening investigations against state security forces

Social conflicts between corporate actors and social movements in Peru have repeat-
edly resulted in outbreaks of violence in recent years. However, the violence often did
not originate directly from company employees but from state security forces. The
Coordinadora records the number and the names of the people killed under such cir-
cumstances (see, for example: CNDDHH 2012, 163—4, 2015, 62—93, 2017, 72-81).° Ac-
cording to these statistics, from Peru’s return to democracy in 2000 to 2017, over 150
civilians were killed by state security forces during social conflicts.® Human rights
NGOs and activists complained that in many conflicts, in particular those arising
from large investment projects, state security forces did not take on the role of me-
diators but instead sided with corporations by using force against protesters.

As Grufides lawyer Mirtha Vasquez wrote, the military and police personnel
(2013, 425, own translation).
Former executive secretary with the Coordinadora Rocio Silva Santisteban noted that

”

would “confront protesters as ‘criminals’ or ‘enemies

the state would use narratives to portray the demonstrators in mining conflicts

5 These numbers include not only mining but also other social conflicts.

6 See, for example, the contribution of Ana Maria Vidal, representative of the Coordinadora, du-
ring the hearing on “Human Rights and Extractive Industries in Peru” held on May 25,2017 in
Buenos Aires, Argentina, during the 162" Period of Sessions of the IACHR.
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as “terrorists” or as “inferior others” who “oppose the economic development of
the country,” thereby discursively legitimizing the use of violence against these
population groups (2013, 2016). Many activists in Cajamarca told me about their
experiences of being labeled “resistant” or “violent enemies of the state” during the
Conga conflict. They said that, in this way, the state had attempted to “discredit
the protest movements’ legitimate protests” and to “justify the use of violence.” The
use of force by the state was thus discursively negotiated within the social conflict.
In addition, this form of state violence is structural in nature and there is a legal
framework allowing for such abuses. In this sense, the state institutions secure
themselves in the use of force not only through discursive argumentation but also
based on legal norms.

One condition laid out in the law that facilitates the use of force by state actors
in social conflicts is the possibility of contracts for “extraordinary services” between
Peru’s National Police (PNP) and private parties.” These contracts allow members
of the PNP to carry out missions for the benefit of private actors, such as corpora-
tions. Companies operating in the extractive industries have made frequent use of
this possibility in recent years and have “rented” officers to protect their properties.
When providing these extraordinary services, the officers wear their usual uniform,
equipment, and weapons (Velazco Rondén and Quedena Zambrano 2015, 23). There-
fore, it is not always possible to determine whether they are providing such private
security services or acting as public servants. Various authors have argued that this
practice has led to a partial privatization of the Peruvian police (Kamphuis 2011, 72,
20124, 540, Jaskoski 2012, 96, Silva Santisteban 2013, 446).

For this research, I analyzed several such contracts between transnational min-
ing companies and the PNP.® These contracts stipulate that the individual police offi-
cers perform the extraordinary services “on a voluntary basis” during their holidays

7 Supreme Decree No 004—2009-IN; Decreto Supremo que aprueba el Reglamento de Prestacion de
Servicios Extraordinarios Complementarios a la Funcion Policial (‘Supreme Decree approving the
Regulation on the provision of extraordinary supplementary services by the police forces”).

8 The analysis included a total of five contracts concluded between the PNP and the mining
companies Minera Yanacocha, Empresa Minera Xstrata Tintaya, and Empresa Minera Las
Bambas. The conventions were issued between May 2011 and October 2017. All documents
are on file with the author. Three contracts were publicly available on the website of the Mi-
nistry of the Interior (2020), whereas two contracts were published by the information plat-
form Servindi (2016). With regard to the Rio Blanco project in Piura, itis not known whether
the company had a contract with the PNP when the torture case occurred in 2005. However,
the company coordinated with the police on the deployment of the special unit to protect its
facilities when the incident occurred. Moreover, as Kamphuis (2011, 77) reported, a general of
the National Police publicly explained that the company did not pay the police officers direct-
ly for their deployment but for their food and transport. This statement was also confirmed
by David of Fedepaz. It therefore seemed that this case was more of an informal collaboration,
rather than a contract-based cooperation between the PNP and the mining company.
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or at a time when they are released from their normal duties (see also: Kamphuis
2011, 70). The conventions regulate the number of officers, the location of the opera-
tion, and the officers’ tasks. In addition to the salaries that the officers receive based
on these contracts, the companies also pay for their transport and food. However,
all documents I examined explicitly stated that the contracts did not imply a direct
employment relationship between the police officers and the mining company and
that, consequently, no pension entitlements would arise for the officers. Most of the
contracts stated, in addition, that “nothing in this convention shall be construed to
mean that the PNP, or any of its members, are agents, partners, employees or rep-
resentatives” of the concerned mining company.® Thus, according to the contracts,
there is no subordination of the police, the company has no power of command, and
the police must not be restricted by the extraordinary services in performing their
functions of “maintaining internal order.”

The legislation that allows for such private contracts dates back to the internal
armed conflict. At that time, mines recurrently became targets of attacks by insur-
gent groups because they stocked large amounts of dynamite (Jaskoski 2012, 91).
Peru, as a “weak” state that lacked financial resources, thus “invited” private compa-
nies to “subsidize state security forces,” as Maiah Jaskoski (2012, 81) put it (see also:
Avant 2005, 181). However, this practice was not limited to the time of the internal
armed conflict but was also maintained after the return to democracy in 2000. Civil
society organizations have argued that the legal basis allowing for such contracts is
against the constitution since they violate the state’s monopoly on the use of force
in the sense of Max Weber (2014 [1919], 9). Legal NGOs have argued that by breaking
its own monopoly on the use of force, the state would no longer fulfill its funda-
mental task, i.e. the protection of the rights of its citizens, and would instead place
itself at the service of private economic interests. Therefore, it comes as no surprise,
the NGOs argued, that the PNP has repeatedly used violence in conflicts between
protesters and mining companies, since these same companies hold contracts with
the police.

State authorities have repeatedly responded to this criticism from civil society
by invoking the law. For example, in a hearing before the IACHR, a state representa-
tive argued that “there is a constitutional framework, a legal framework, a norma-
tive framework that allows the Peruvian state [to sign] these extraordinary agree-

9 See, for example: Convenio especifico de cooperacion entre Minera Yanacocha S.R.L. y la Policia Na-
cional del Perii (Specific cooperation agreement between Minera Yanacocha S.R.L. and the Pe-
ruvian National Police), issued in October 2017; document on file with author; own translati-
on.
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ments.”™ To underline this argument, he referred to the “Law on the Peruvian Na-

tional Police,”™

which regulates services of state security forces. Based on this ex-
ample, I argue, first, that the exercise of state violence in social conflicts in Peru is
structurally determined and made possible by law.

A second institutional aspect that allows the exercise of violence by state agents
within social conflicts lies in the legal basis that, under certain conditions, grants
impunity to members of the police and the army if they kill or seriously injure some-
one “in the performance of their duties” (en el cumplimiento de su deber). The legal ba-
sis that established this form of impunity has been revised several times in recent
years. During the government of President Alan Garcia, the regulation in the Peru-
vian Criminal Code on the “in-imputability” (inimputabilidad) was extended to in-
clude “reasons which exempt or diminish the criminal responsibility” of someone
who violates the law. The corresponding article declares that, for example, minors
cannot be held criminally liable. With a legislative decree adopted in 2007, the arti-
cle was supplemented by a clause concerning the personnel of the armed forces and
the police, which then read as follows:

Article 20.- To be exempted from criminal liability is [...]

11. The personnel of the Armed Forces and the National Police, who in the
fulfillment of their duty and in the use of their weapons in a regulated manner,
cause injury or death. —Article 20.11, Peruvian Criminal Code, as applied from 2007 to
2014, own translation

As Kamphuis wrote, it was the first time in Peru’s history that “this type of immu-
nity [had] been legally codified” (2012b, 236). In 2013, the Congress went even further
by passing Law 30151, which again modified Article 20, paragraph 11 of the Criminal
Code. With this modification, the term “in a regulated manner” was removed; in-
stead, the phrase was supplemented and stated that to be exempted from criminal
liability are police and military forces who “in the course of their duty and in the use
of their weapons or other means of defense, cause injury or death.”” Within the hu-
man rights movement, this change in the law caused great criticism and objection.
Several legal NGOs protested against Law 30151 by declaring it a “violation of funda-
mental rights,” a “carte blanche” for the state security forces, or even a “license to kill”
(IDL 2013, 3, Vasquez 2013, 427). They feared that the change in the law would result

10 Hearing on “Citizen Security and Reports of the Irregular Use of Police Forces in Natural Re-
source Exploration and Mining Activities in Peru” held on 1 October 2018 in Boulder, United
States, during the 169" Period of Sessions of the IACHR.

11 Article 51.1, Ley orgdnica de la Policia Nacional del Peri.

12 Article 20.11, Peruvian Criminal Code, own translation, emphasis added. This version of the
article applied until March 2020, when it was again modified.
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in human rights violations committed by state security forces remaining in “abso-
lute impunity” (Velazco Rondén and Quedena Zambrano 2015, 14). This is a second
example that demonstrates the structural nature of police violence in Peru’s social
conflicts and the codification of impunity in the country’s legal code.

IDL, a national human rights NGO based in Lima, argued that the law would
award the state security forces a license to kill, even “when they act under the spon-
sorship of privates” (IDL 2013, 3, own translation), thus referring to the extraordi-
nary services the PNP provides to companies. This also demonstrates how the vari-
ous legal texts intertwine and form a pattern that allows for the use of state violence,
which in most cases remains unpunished. There is thus a clear legal basis favoring
the use of violence by state security forces.

Public prosecutors as doorkeepers

Peter Brett (2018, 45) noted that “[jludicialisation requires courts willing to hear
cases, and lawyers willing to support them.” I agree with this statement, but I would
add that in criminal law there is above all a need for prosecutors who are willing and
prepared to accept and support a case and thus to enable legal mobilization. In this
sense, I follow Johanna Mugler who wrote that:

Prosecutors occupy an important function in the court process where the accoun-
tability of people who are accused of having committed a crime is discussed, in-
terpreted and established. They can be pivotal in assisting victims of crime to seek
“protection” from further harm and to obtain “justice”. It is up to them to ensure
that “everyoneis equal before the law” by holding also the “rich, powerful and well-
connected” to account for wrongdoings. And it is amongst their responsibilities
that every accused receives a fair trial. (Mugler 2019, 24)

In Mugler’s view, it is thus the public prosecutors who should uphold and defend the
principles of legal liberalism of equal treatment before the law. They should ensure
access to the courts.

Standing before the law’s doors

Marina, the human rights lawyer mentioned at the beginning of this chapter, under-
lined the prosecutor’s pivotal role by telling me that in an initial phase of a criminal
proceeding, a case’s success “doesn’t depend on me, nor on the injured person, nor
on anyone else, only on the prosecutor, right? That the prosecutor feels like saying:
‘Well, that’s what happened; let’s go and see how it was’ — so, that he’s concerned with
investigating.” Thus, it is the prosecutor’s decision whether to follow a specific case
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or not. Since the opening of an investigation is the cornerstone of any criminal pro-
ceeding, a prosecutor thereby decides who has access to the system of justice and
who does not (see also: Michel 2017, 196).

Therefore, I argue that prosecutors act as gatekeepers of the law, comparable to
the doorkeeper in Franz Kafka’s “The Trial.” Kafka used a parable to describe how a
guard stands “before the law” and prevents a man from the country, who wants to
appeal to the law, from entering. He wrote that:

The man from the country did not expect such difficulties; the Law is supposed
to be available to everyone and at all times, he thinks, but when he takes a closer
look at the doorkeeper in his fur coat, with his large pointed nose, his long, thin,
black Tartar moustache, he decides he had better wait until he is given permission
to enter. The doorkeeper gives him a stool and lets him sit down at the side of the
door. He sits there for days and years. (Kafka 2009 [1925], 154)

Over the years, the man from the country repeatedly attempts to convince the door-
keeper to grant him access, but he fails. Shortly before his death, though, he asks the
guard why he was the only one to ask for admission, in all those years, despite the
fact that everyone is striving for the law. The guard replies, “No one else could ever
be admitted here, since this gate was made only for you. I am now going to shut it”
(Kafka 2009 [1925], 155).

I propose that in Peru’s criminal proceedings the position of persons affected
by human rights violations in relation to mining conflicts is comparable to Kafka’s
man from the country. They “stand before the law” and ask to be admitted but are
hindered from doing so by a guard, which, in Peru, is the public prosecutor.” To the
persons standing before the law it is not comprehensible which criteria the gate-
keeper uses to decide whether to grant them admission. With the support of lawyers
who represent and advise them, they submit evidence and invoke the existing pro-
cedural norms in order to convince the prosecutor of the necessity to open a criminal
investigation, thus to let them access the law, but they often fail.

Mugler stressed that prosecutors “decide who to charge with a criminal offence,
what charges to file and when to dismiss or withdraw a case” (2019, 21, emphasis
added). In a similar manner, Verénica Michel noted, with regard to several domestic
human rights trials worldwide, that “a prosecutorial organ dictates what, when, and
whom to prosecute” (2017, 193, emphasis added). In this regard, “prosecutorial discre-
tion” plays a major role, as both Michel and Mugler stressed. Mugler explained that
prosecutors are equipped with “extensive powers of discretion to initiate or discon-
tinue criminal proceedings on behalf of the state, backed by the power of the state”

13 Inasimilar manner, Michel described prosecutors as “key gatekeeper[s] of the courts” (2017,
193).

99


https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

100

Angela Lindt: Law in Conflict

(2019, 21). In the mining conflicts in Peru, it is precisely this power of discretion pros-
ecutors have to decide when and who to investigate for what alleged crimes.

According to the country’s new procedural code, “[t]he Public Prosecutor’s Office
isin charge of exercising criminal action. It acts ex officio, at the request of the victim,
upon popular action, or police report.”™ In addition, the prosecution is obligated
to be independent, “adapting its acts to an objective criterion and being governed
solely by the Constitution and the law.””® In doing so, however, it enjoys discretiona-
ry powers. Discretion is part of the very nature of law. In any interpretation of the
law —i.e. in the application of a legal principle to a specific case — there is a certain
degree of discretionary power that allows for different outcomes. To rely on discre-
tionary power is thus not against but, in contrast, inherent to law. In Perw’s mining
conflicts, human rights lawyers have argued, however, that there is a misuse of this
discretional power on the part of the involved prosecutorial authorities.

To underline these accusations, the NGO lawyers referred, for example, to the
collection of evidence, which is a central task of the public prosecutor’s office. The
reasons put forth by prosecutors to postpone judicial inspections and thus to gather
evidence on site, such as in the case described by Marina, are perceived by the
lawyers as inadmissible pretexts. Mar, the Coordinadora lawyer, told me that due
to the prosecutors’ unwillingness to gather evidence, this task often falls to the
complainant side. She told me that:

It’s just that [the prosecutors] —ex officio — would have to see what evidence could
help to know what happened. But no, it's never like that. If the [complainant’s]
lawyers do not constantly expedite things themselves, proposing evidence, and
sometimes even bringing them the evidence, they would not do it. — Mar, lawyer
with the Coordinadora, January 2018, Lima (interview transcript)

By gathering and submitting evidence, the complainants undertake tasks which, ac-
cording to the law, are the responsibility of the prosecutor. Furthermore, if prosecu-
tors close a case, it is up to the aggrieved party to appeal against this action in order
to reopen the law’s doors and to keep a case going. This was particularly evident in
the torture case, in which Fedepaz repeatedly appealed against the orders to dismiss
the claims. The lawyers had to exert constant pressure to ensure that the authorities
would fulfill their duties as encoded in the law.

A specific characteristic of criminal proceedings is that, in contrast to civil law,
the state is also among the aggrieved parties. A prosecutor is therefore a public
lawyer who investigates, in many cases, ex officio when norms of the state were
violated (Michel 2017, 196). Thus, the prosecutor’s role is to defend both the rights

14 Article 60.1, New Peruvian Criminal Procedure Code, own translation.
15 Article 61, New Peruvian Criminal Procedure Code, own translation.
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of the complainants and the interests of the state. Mirtha, an NGO lawyer from
Cajamarca, told me in this regard, “The public prosecutor’s office itself must be
the defender of legality and normally plays the role of siding with the complainant
because it is he who is reporting a crime, not only against him but against society, as
well.” A prosecutor who does not take action, even though he or she has knowledge
of a violation of rights, acts not only against the interests of the injured party but
also against the state.

The human rights lawyers argued that, furthermore, the prosecutors also act
against the law, not because of relying on their discretional power not to investigate
but because of their alleged misuse of this power not to do so. The NGO lawyers thus
acknowledged that prosecutors hold a certain discretion to decide whether to inves-
tigate; they complained, however, that in cases of human rights violations involving
corporate and state actors, the margin of discretion is improperly or even unlawfully
interpreted against the complainants. According to the NGO lawyers, the reason for
this is the alleged “lack of a political will” to investigate against powerful actors.

“A lack of political will”

The reasons for this alleged lack of political will to initiate investigations in the con-
text of mining conflicts are probably as diverse as the public prosecutors and their
personal backgrounds. One reason, which social movements’ activists and human
rights lawyers have repeatedly mentioned, is corruption. As Palujo, an activist from
Celendin told me, “corruption changes people,” thus the best trained and most ded-
icated prosecutor “is worth nothing” if he or she begins taking bribes. Another ac-
tivist told me that corruption in the authorities leads to the fact that “they do not
care about the truth.”

Corruption™ is a particular problem in regions like Cajamarca, where mining
companies act as powerful regional players. At the same time, the phenomenon is
also a central issue at the national level. During my stays in the field, discussions
in Peru’s national media and in public space were strongly influenced by the then
recently revealed corruption scandal surrounding the Brazilian corporation Ode-
brecht. As in other Latin American countries, this scandal uncovered the bribery of a
number of Peruvian politicians, including all five presidents who governed the coun-
try after the transition in 2000 until 2020, as well as many high-ranking politicians

16  Asinother humanities and social sciences, a growing interest in corruption as a field of rese-
arch can be observed within social anthropology in recent years (for an overview see, for ex-
ample: Hallerand Shore 2005, Torsello and Venard 2016, Anders and Nuijten 2017). Although
| recognize the phenomenon as an important object of research, too, it would go beyond the
scope of this book to include the theoretical approaches of the anthropology of corruption
in my analysis. Rather, | consider and include corruption in this book as an emic concept that
has emerged from the field.
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and members of Congress. Because all the former presidents were investigated for
corruption, social movements activists saw their suspicion confirmed that a net-
work of high-level corruption links the government, members of Congress, and the
judiciary to corporations. For many grassroots activists, corruption is one of the
most striking features of the local judiciary. I have been told many times that “all
prosecutors and judges are corrupt.” This perception has led many activists to adopt
a hostile attitude toward judicial and prosecutorial authorities, and it explains why
many people are critical of legal proceedings. Interestingly, however, people direct
their distrust mainly at the people who embody the law, i.e. judges and prosecutors,
and the judicial system they represent, but not at the law itself as an idea and a social
institution. Thus, people make a clear distinction between, on the one hand, judges,
prosecutors, and the institutional system with which they come into contact due to
the juridification of social conflicts, and, on the other hand, the law, of whose func-
tioning they have a fixed idea and towards which they have a social expectation. In
this context, corruption is seen as something that attacks and challenges the purity
of law and its social function. This explains the supposed contradiction that people
criticize the judicial system as corrupt and as therefore untrustworthy, while at the
same time invoking the law and its ordering function in society.

In addition, the experience with corruption has also shaped the attitude of the
lawyers who generally ascribe an emancipatory or counterhegemonic effect to the
law. Mirtha told me that it is “obvious to everyone in Cajamarca” that mining com-
panies use bribery to influence the judicial authorities and that this constitutes a
large disadvantage for social movements. Despite the fact that the corruptibility of
the judiciary is publicly known, however, it is difficult for human rights organiza-
tions to take legal action against corruption. Mirtha noted that:

It’s very easy for companies to collude with and corrupt authorities. It’s very com-
mon here. So, you have to litigate in a context where you have a judicial power ora
prosecution thatis “presumably” corrupt [laughs], ... and we say “presumably” cor-
rupt because, for us, corruption does not leave any real traces. It is very difficult to
prove, but it is evident that the actions of ... for example, the public prosecutor’s
office, the mining company would almost not need lawyers because they have the
public prosecutor’s office defending them and trying to pull their chestnuts out of
the fire, as we say here, right? — Mirtha, lawyer with Grufides, February 2017, Caja-
marca (interview transcript)

With her statement that “the mining company would almost not need lawyers be-
cause they have the public prosecutor’s office defending them,” Mirtha also pointed
to the social networks that link members of prosecutorial and judicial authorities
with corporate actors. At the national level, it is the “revolving doors” through which
individuals move back and forth between the private sector and the state adminis-
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tration, thereby creating personal linkages and, consequently, an interdependence
between institutions and corporations (Urteaga-Crovetto 2012, Durand 2016). At the
local level, activists and lawyers complained about the revolving doors between the
prosecutor’s office and Minera Yanacocha, for instance. In addition, they also al-
leged direct personal networks and family ties between state and corporate actors
that called into question the independence of the institutions."”

Corruption and other forms of personal linkages are thus a major obstacle to
legal mobilization from below. At the same time, attributing the problem of influ-
ential public prosecutors and judges only to corruption would mean oversimplify-
ing the situation. Rather, there are also subtle ways in which powerful actors con-
trol the judicial system. Various lawyers from Lima as well as their colleagues in the
provinces told me about “trustworthy” and “just” prosecutors and judges who were
known to be independent and incorruptible. The lawyers repeatedly observed how
exactly these officials were transferred to other places, presumably as a measure of
promotion. In Cajamarca, for example, a judge who was “mds o menos probo” - “more
or less righteous”, as the activists described him — was “promoted” and transferred
to the province of Chota. There he held a higher position in the institutional hierar-
chy, but he was, at the same time, far away from the court cases related to the mining
conflicts in the southern provinces of the region. In the perspective of the lawyer who
told me about this transfer, the judge’s colleagues, who had proposed his promotion,
had acted strategically to “get him out of the way.”

Having the prosecutors and judges’ individual situation in mind, I argue that
judicial officers are personally exposed when they are involved in lawsuits deal-
ing with corporate or state actors. They directly face pressure to close cases or to
delay or even disrupt proceedings. Various other authors have written about disci-
plinary measures within judicial authorities in Peru and in other countries. Coletta
Youngers (2000, 15-6), for example, described a tendency toward self-censorship
in her research on Peru’s judicial system during the Fujimori regime. Similarly,
Matthew Hull (2003, 289, 300-1, 2012, 128), in his ethnographic research on Pak-
istan’s bureaucracy, described how officials attempt to avoid personal sanctions
by producing as little written material as possible that would allow conclusions
to be drawn about their person. In this way, the officials attempt to “collectivize”
the responsibility for individual decisions and actions. It goes beyond the scope
of my research to discuss how individual officials of Peru’s judiciary perceive such
challenges, but these examples provide insight into the assertion that corruption is
far from being the only reason for prosecutors’ and judges’ reluctance to investigate
politically sensitive cases such as those involving human rights violations.

17 ldiscuss this pointin Chapter 4 when analyzing a specific criminalization case from Cajamar-
ca.
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Furthermore, there are also structural reasons that lead to the prosecutorial or-
gans lacking willingness. In court cases dealing with police violence, a state author-
ity — the prosecutor’s office - is required to investigate and punish the involvement
in human rights violations of another state authority: the police. In Peru, prosecu-
torial and police authorities are institutionally close to each other and collaborate
in everyday work. The NGO lawyers see this as a reason why judicial authorities are
reluctant to take action against the police. Despite this institutional closeness, how-
ever, the human rights lawyers also claim that the prosecution often lacks the spe-
cific expertise to take action against police forces, as Mar noted:

They also don't know about the procedures of the police, nor do they know how the
police work administratively, how decisions are made within the police; and so,
they don't know what evidence, what documents to request, who to call to testify.
And of course, the police and the army don’t help them at all, right? — Mar, lawyer
with the Coordinadora, January 2018, Lima (interview transcript)

The case of the five men killed during the Conga conflict confirmed this allegation.
All the attempts made by the Coordinadora to investigate these deaths were ultimately
unsuccessful since the authorities argued that it was not possible to identify the di-
rect perpetrators — that is, the police officers or the members of the armed forces
who had shot the demonstrators. Although forensic investigations, the so-called per-
itajes judiciales, proved the involvement of the police and the military in the killings,
the case was repeatedly dismissed. The state security forces allegedly withheld in-
formation by claiming that the cuaderno de afectaciones, the list in which the distri-
bution of weapons to the units was recorded, no longer existed. Without this infor-
mation from within the institution, it was impossible for the prosecution and the
complainant’s lawyers to trace who the shooters were.

Furthermore, and as explained above, Peruvian police officers and members of
the army are exempt from punishment if they seriously injure or kill people “in the
fulfillment of their duties.” In a few cases, the judicial authorities invoked this law
to justify the termination of prosecution against members of the police.’® Mar con-
firmed to me, however, that in the actual proceedings it is not this legal norm which
causes impunity, but rather the fact that the prosecution does not investigate other
state authorities, such as the police or the army. This means that the cases never
reach the procedural level where the law on police impunity would be applied. The

18  The first case that came to light in this regard concerned a group of police officers who had
violently attacked student protests in the Huancavelica region in 2011. The four police officers
were under investigation for the deaths of four students. In the first instance, however, they
were acquitted on the basis of Law 30151, the law on police impunity (court ruling on file with
author, see also: Fowks 2012).
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law on impunity was therefore, in Mar’s opinion, a political decision to provide re-
assurance to the state security forces and also served as a political message to the
public. In practice, however, the security forces do not need the law on impunity at
all because the public prosecutor’s office protects them from criminal prosecution
anyway, as Mar claimed.

Finally, there are also institutional issues that complicate criminal proceedings.
Fedepaz’ lawyer David complained that the actual “administration of justice” was, in
large part, not functioning properly. As in many other parts of the world, the high
case load is a major issue in Peru. To overcome this difficulty, a judicial reform has
been underway for several years. This reform involved the introduction of a new pro-
cedural code in criminal law. The aim of the reform is to make the system of justice
more “efficient,” for example, by simplifying processes and by including innovations
such as electronic court files and the digital notification of the parties (Ministerio de
Justicia y Derechos Humanos 2016, 9-10). According to David, under the old proce-
dural norms, the process of notifying parties — i.e. informing the parties about a
further step taken by the authorities — can take two months. In Cajamarca, I ob-
served the false notifications repeatedly leading to problems because complainants
or defendants were not correctly informed at their domicilio procesal (officially regis-
tered address) and thus had no knowledge of upcoming court hearings, which led to
delays in the proceedings. The human rights lawyers’ hope is that the situation will
improve somewhat with the new procedural code. However, it will still take time for
this reform to be fully implemented.

All these points illustrate that complaints about human rights violations get
stuck in the system not just because of the “lack of political will” of the public pros-
ecution authorities or because of corruption. Rather, there are many other causes
and preconditions that also impede legal mobilization from below.

Altering the opportunity structure for legal mobilization

Given these circumstances, to what extent does it make sense for lawyers in Peru to
invoke the law and use judicial means to support people affected by human rights
violations? To return to Kafka’s parable, I argue that in the light of prosecutors’ wide
discretion in criminal proceedings, it is the role of these lawyers to guide the “peo-
ple from the countryside,” who stand “before the law,” through the criminal process
and to ensure their access to the justice system, thus to ensure that they may pass
through law’s door. From a theoretical point of view, this is what Gloppen (2018) la-
beled altering the involved actors’ legal opportunity structure.

This includes, first, the attempt to change the opportunity structure of judicial
authorities by improving the “courts’ responsiveness” (Gloppen 2018, 18) to cases of
human rights violations. As already mentioned, many legal NGOs in Peru form part
of transnational advocacy networks. Within these networks, the NGOs ask interna-
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tional partner organizations to write and submit so-called amicus curiae letters to
the courts in Peru.” These amicus curiae letters serve, first, to demonstrate a judicial
case’s international support. In this sense, they allow one to “put the spotlights on a
judge,” as a lawyer working with IDL noted, and to make a judge feel that an interna-
tional audience is closely following the case he or she is dealing with.>® Second, the
aim of amicus curiae letters is also to provide judges with information concerning,
for example, developments in international law. In complex lawsuits, judges must
often decide on specific details on which they lack expertise or in relation to which
there is not much jurisprudence. Maritza, an IDL lawyer, told me that amicus curiae
letters may be of great support. She said, “As the name suggests, itis an advice from a
‘friend of the court, and a judge may or may not consider it.” In her experience, how-
ever, many judges in Peru accept the statements provided by foreign legal experts,
which is, in a global comparison, not always the case.”

This supply of legal expertise and technical support can also come from the di-
rectly involved human rights lawyers or from the complainants themselves, as an-
other example revealed. According to the Coordinadora’s reports, it has only been pos-
sible in one case to hold police forces accountable for the killing of protesters during
social conflicts. A lawyer from Lima told me that, in this one exceptional case, three
police officers and one superior were sentenced for the shooting of student activists
in the Huancavelica region. The favorable ruling was made possible because of con-
stant pressure of the students’ families and because “the prosecution was given tech-
nical support and that the prosecutor accepted that help.”** To alter prosecutors’ and
judges’ opportunity structure thus means to strike a balance between placing exter-
nal pressure on the authorities and at the same time providing them with support.

19 Some lawyers also rely, in these attempts, on contacts with law clinics, for example of univer-
sities in the United States. An activist from Celendin told me that they prefer the intervention
of foreign law clinics to that of foreign NGOs because the foreign law clinics are often con-
sidered by Peruvian judges to be “more independent” and therefore more trustworthy than
NGOs.

20 InChapters, | discuss this strategy of using external pressure, which is widely used by trans-
national advocacy networks, not only in Peru, but in many other countries (Keck and Sikkink
1998).

21 Alawyer working with ECCHR in Germany told me that in India, unlike in Peru, for example,
there was, in her experience, no point in filing an amicus curiae letter because Indian judges
would interpretsuch anintervention as “legal imperialism”and would rejectiton the grounds
that they did not allow foreign lawyers to explain to them how to dispense justice. Judges in
Peru, inturn, are said to be more receptive to such interventions, although this does not mean
that they follow the foreign advice in their ruling.

22 Thisis the same case from Huancavelica that has already been mentioned regarding the ap-
plication of the law on impunity for police officers. In the first instance, the police officers
were acquitted on the basis of law 30151. However, the higher court then issued a conviction
against the police forces. Court ruling on file with author.
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This strategy also considers that prosecutors and judges are under great pressure
from other state institutions or corporate defendants, as I mentioned above.

A second way of influencing prosecutorial or judicial authorities’ behavior is by
relying on the state institutions’ ratification process, thus on the official accountabil -
ity mechanism. At the time of my fieldwork and until June 2018, judges and prosecu-
tors in Peru were elected and appointed by the plenary of the National Council of the
Judiciary (Consejo Nacional de la Magistratura, CNM).*® Every seven years alljudges and
prosecutors had to undergo ratification by the CNM, which should ensure the au-
thorities’ accountability. Several human rights lawyers in Lima and Cajamarca told
me that they had made active use of this ratification process to put pressure on the
authorities, for example by filing complaints about specific judges.

Third, there are also legal means of intervening against the inactivity of author-
ities who do not follow their duties. In the torture case from Piura, for example, the
inadmissible actions of the responsible public prosecutor were especially obvious.
The complaint filed by Fedepaz and the Coordinadora included allegations against the
local prosecutor for his failure to report the committed crimes despite being present
during the events. This led to a criminal investigation. In 2012, the public prosecu-
tor was sentenced to a three-year imprisonment, a disqualification for public func-
tions for one year, and the payment of 6,000 Nuevo Soles (approximately US$3,000)
for civil reparation (Velazco Rondén and Quedena Zambrano 2015, 51). This demon-
strates that prosecutors cannot be sure that they will be protected from prosecution
for their inaction.

Thus, the human rights movement in Peru reacted to the set of obstacles and
hurdles in the judicial system with various strategies from the legal field, as well as
beyond. As Mar told me, “In reality, these cases are not only defined by what the rules
say. They are super political cases, so you have to use all the tools.” In the following
chapters, I discuss various examples of how the Peruvian human rights movement
hasapplied these strategies and tools to make a difference in human rights litigation
and to guarantee access to the legal system.

23 Article 150, Peruvian Political Constitution of 1993. The only exceptions were those judges
appointed by popular vote, for example judges of the peace. The CNM was a constitutional-
ly autonomous body, its members were appointed by various state institutions. Due to the
involvement of members of the Council in a major corruption scandal, the body was suspen-
ded by President Martin Vizcarra in July 2018 and, following a reform, replaced by the Junta
Nacional de Justicia, which took over the CNM's tasks in February 2019 (La Ley (online) 2018,
2019).
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Attributing corporate liability

According to Peru’s human rights movement, there are various reasons to take ac-
tion in the judicialization processes over mining against the companies and not only
against the direct perpetrators of the abuses, who often belong to the state. These
includes moral, legal, and political considerations. In the third part of the chapter,
I discuss this strategy of attributing corporate responsibility. First, I examine the
specific hurdles that arise from the involvement of corporate defendants. With the
so-called civilly liable third party, I then discuss a strategy used by Peruws human
rights movement to overcome these difficulties. This provides further insight into
the possibilities of legal mobilization from below.

Powerful opponents, insufficient resources

There is an asymmetry — that is to say, you have to fight against someone who
is much more powerful, who has various weapons at their disposal to act against
you, against the aggrieved people, right? It’s very difficult, it’s very complicated.
[..] We're always going to be at a disadvantage. — Mirtha, lawyer with Grufides, Fe-
bruary 2017, Cajamarca (interview transcript)

There are several reasons why human rights lawyers are “always at a disadvantage”
when facing corporate defendants, as Mirtha put it. One important reason is again
the issue of corruption and, consequently, the lack of independence of judicial and
prosecutorial authorities. A lawyer working with IDL in Lima told me about a case
from Espinar, a mining region in the southern part of the country, where a mining
company constructed the building in which the public prosecutor’s office later op-
erated. Such examples demonstrated, in this lawyer’s view, how the independence
of authorities is compromised because “you don't bite the hand that feeds you,” as
she said. Social movement activists and human rights lawyers in the provinces and
in Lima all shared this complaint about the “corporate capture” of judicial institu-
tions. Leo, an activist with the PIC, told me that judicial officials always “go against
the ordinary citizen but never against the economic power,” and Milton complained
that “the state is captured by economic power, and [its institutions] act according
to the needs of the companies, not the needs of the people.” They all agreed that the
complexity of judicial proceedings in Peru’s mining regions is further aggravated by
the entry of powerful players such as TNCs.

The fact that legal NGOs are at a disadvantage compared to companies in court
proceedings is also related to financial and human resources. Elena, a former NGO
lawyer who now works for a state institution, told me that “the mining companies’
strategy is to tire us out (cansarnos).” She told me that companies would take ad-
vantage of the fact that NGOs have limited financial resources, and it would there-
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fore benefit the companies if court cases were delayed. “Whatever step we've taken,
they’ve always attacked us,” she said. By using all possible formal and legal argu-
ments, corporate defendants attempt to prevent, delay, or dismiss claims, which re-
quires extensive resources and expertise from the side of the NGOs to oppose these
efforts.

As mentioned in the second chapter, the leading human rights lawyers in Peru
are well educated and experienced. Most of the lawyers in Lima graduated from
prestigious universities. Many of them have been litigating human rights violations
for years or even decades and have extensive legal experience. Nevertheless, many
of them consider their counterparts to be dauntingly powerful. They complain that
companies have infinite financial resources, which would allow them to hire an
“army of lawyers.” Marina told me about her experience of the judicial inspections,
wherein the complainant and defense counsel, along with the prosecution, visit the
scene of the alleged incident to establish evidence. She said that normally “about
eight or nine engineers, about four, five lawyers, and all the staff of the mining com-
pany go to the site. In contrast, we went... Well, only one of our lawyers went there.”
Similarly, IDL lawyer Juan Carlos told me about a case in which he represented an
indigenous community in the Amazon region that was affected by an oil exploration
project. He recounted.:

In the hearing there was an indigenous leader, a young lawyer who had just obtai-
ned his title, and me. On the opposite side: Eighteen lawyers from the four main
law firms in the country, including an ex-vice minister, who went to the judge and
said: “l was vice minister, | was in the Ministry of Justice, just to make this clear” —
Juan Carlos, lawyer with IDL, February 2017, Lima (interview transcript)

The difference in power between corporate and NGO lawyers also has, in the expe-
rience of the latter, a clear gender aspect. A large proportion of Peruw’s human rights
attorneys are women; lawyers I worked with in the field — such as Mar, Rosa, Mirtha,
Juliana, Maritza, Vanessa, and Marina — confirmed this picture. Although Juliana
complained that the leading positions in many human rights NGOs are still held by
men, the crucial and determining role that women play within the organizations is
undisputed. On the opposite side, however, the situation is quite different. Elena
told me that from her experience with litigating corporate abuses, on the compa-
nies’ side “there were all male lawyers and all from Lima; there were no lawyers from
here,” from the provincial town in the highland where Elena lived and worked.

In addition, there are several legal obstacles in attributing corporate respon-
sibility. From a legal perspective, the difficulty in suing corporate actors often lies
in proving causality. In cases of contamination or environmental damages, for
instance, the aggrieved party must prove the link between a company’s activities
and the harm that has occurred, for example the pollution of water sources. Vari-
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ous lawyers working for NGOs in Lima told me that they often lack the necessary
technical reports to prove this link. An example of this are the attempts to bring
legal actions in the Espinar region in Peru’s southern parts against mining company
Antapaccay, a subsidiary of Swiss mining company Glencore. As various lawyers
working on this case told me, the judiciary would not recognize independent studies
by universities. When the NGOs requested a technical study from the relevant state
institutions, they learned that the authorities either did not have the capacity, the
knowledge, or the will to carry out these studies. As no evidence could be provided,
the company evaded judicial proceedings.

In cases of human rights violations, the difficulties lie in proving the causal link
between a corporation’s behavior and the misconduct of police officers, for instance,
who shot or injured protesters. For complainants, it is difficult to understand how
the collaboration between the police and the mining companies work in practice,
how and by what means instructions are given, and how the chains of command
function. The contracts between the mining companies and the PNP that I described
above had, for along time, been “confidential,” meaning that they were not available
to the public. Due to pressure from the human rights movement, this has changed,
and all inter-institutional contracts currently in force are now publicly accessible on
the Ministry of the Interior’s website (Ministerio del Interior 2020).

However, these contracts only provide general information, such as the agree-
ments between the police and the corporation concerning the area of operation, the
supply of food, or the equipment provided to the police units. It remains unclear how
the collaboration works in practice. Human rights lawyers who attempt to base their
claims against the corporation on this collaboration with the police can only rely on
this public information and lack access to documents from within the corporations
or state institutions. Pedro, a lawyer who worked with IDL, told me that companies
in Peru are not obligated to disclose their cooperation with the police and that they
are also “not so honest” to do so on their own initiative. And state institutions, for
their part, are likewise not transparent enough to inform about this, he added.

Furthermore, there is an ongoing debate among human rights lawyers in Peru
regarding whether the legal basis is actually suitable to attribute corporate liabil-
ity, especially with regard to criminal cases. Some lawyers in Lima and Cajamarca
told me that the problem is that “in criminal law there’s supposed to be personal-
ized authorship” and that, therefore, “a legal person cannot be the object of criminal
liability.” If legal actions are taken against the natural persons — that is, against rep-
resentatives of the company - it is often not possible to prove that this person was di-
rectly involved in the offenses. In addition, a lawyer told me that when managers are
sued, the problem is that the company will simply replace them, but the company’s
behavior may not change. This in turn provides support for suing the corporation as
a legal entity. However, as another lawyer told me, “it is still under debate whether
this is possible.” Pedro told me that he is observing efforts in academia in Lima to ad-
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dress corporate criminal liability but that political discussions have not yet reached
this point and that “Congress is thinking more about other things.” Therefore, the
“norms are not designed to hold companies legally responsible for the crimes they
commit,” as Mirtha put it.

Mirtha added that some state institutions have now realized that the existing
legal regulation is inadequate with regard to the field of business and human rights.
She told me that Peru’s authorities followed the international developments on this
issue and made efforts to support and implement the many soft law approaches and
multi-stakeholder initiatives which have emerged in recent years. The Voluntary
Principles on Security and Human Rights played a pivotal role in this. Many of the
transnational mining companies operating in Peru have committed themselves to
these voluntary standards, which make legally non-binding recommendations on
how companies should conduct their cooperation with public and private security
forces.** According to Mirtha, however, the Voluntary Principles are only “un saludo a
la bandera,” a symbolic gesture, which is based on the companies’ self-regulation and
not on state regulation. Mirtha said that this initiative would not work to sanction
companies for abuses they committed. She referred to the so-called governance gap
on corporate responsibility, which arises between the inadequacy of state regula-
tion, on the one hand, and the lack of effectiveness of so-called soft law regulations,
on the other (Zerk 2006, Simons and Macklin 2014). Thus, I learned that the legal
framework is insufficient to attribute liability to mining companies in Peru.

However, I then talked to Fedepaz lawyer David about this issue and asked him
whether the lack of corporate criminal liability in Peru was the reason the investi-
gations against the company involved in the torture case had been dropped. David
raised his eyebrows and asked, in a stern tone, “Who claims that there is no corpo-
rate criminal liability in Peru?” He then reached for the penal code lying on his desk,
opened it, and read the following:

Article 105: Measures applicable to legal persons
If the punishable act was committed in the exercise of the activity of any le-

gal person or by using its organization to favor or cover it up, the judge must apply
all or some of the following measures:

24 For instance, Newmont Mining Corporation, Minera Yanacocha’s main shareholder, joined
the Voluntary Principles in 2002 and became an active member of a multi-stakeholder group
that aims at implementing the principles in Peru (RESOLVE 2016, 14). For a detailed discus-
sion of the Voluntary Principles on Security and Human Rights, see: Pitts 2011, Honke and
Borzel 2012, 2235, Simons and Macklin 2014, 122—9.
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1. Closure of its premises or establishments [...].

2. Dissolution and liquidation of the company, association, foundation, coopera-
tive or committee.

3. Suspension of the activities of the company [...]. — Article 105, Peruvian Criminal
Code, own translation

According to David, the legal basis for corporate liability is thus clearly stated, and
itis, in his opinion, quite strict. To make this clear, he said, “In Peruvian law there is
only one form of the death penalty,” which is enshrined in Article 105, with the possi-
bility of a judge ordering the dissolution of a company. The problems in attributing
corporate liability are thus, in his view, not judicial but political problems.

Vanessa, a lawyer who worked with the NGO CooperAccion in Lima, agreed with
David’s opinion, and told me that this example revealed, once again, that the prob-
lem does not lie in the legal basis but in its implementation. She explained that by
Latin American standards, Peru, “together with Colombia and maybe Brazil, has a
progressive legislation with regard to the regulation of companies, even if there are
still some gaps in the legislation.” In her opinion, the problem arises not from the
law itself but, first, from access to the legal system in order to use the legislation
and, second, from the implementation and enforcement of this legislation.

By taking a closer look at the individual cases, we can observe what this actu-
ally means. In the torture case from Piura, for instance, Fedepaz also attempted to
make the legal responsibility of the mining company Rio Blanco and of the private
security company Forza an issue in the criminal proceedings. In the complaint, the
NGO lawyers demanded that an investigation be opened against the mining com-
pany’s security personnel for the crimes of torture and aggravated kidnapping. In
addition, in its further description of the incident, the complaint mentioned that
several detainees alleged the involvement of corporate employees in the abuses (see
also: Kamphuis 20122, 546). In its concluding section, the complaint demanded to
“clarify the level of participation of the company’s employees in the commission of
the crimes” and listed several indications “of the corporate managers and security
personnel’s responsibility in the reported events, by showing a high degree of knowl-
edge of what was happening, as well as by the provision of assistance for the devel-

opment of police activities.”*

25  Criminal complaint to the Quinta Fiscalia Provincial Penal de Piura, p. 22; document on file with
author; own translation. As David explained, for tactical reasons the degree of involvement
of the company was not mentioned more specifically. For example, the company was not di-
rectly accused of “aiding and abetting” the police because it would have been possible that
the company representatives were involved as “direct perpetrators,” as David told me, and “it
is not the complainants’ job to clarify and define the degree of involvement of an accused,”
as he further noted.
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In the proceedings, the task was then to effectively prove the corporations’
involvement in the abuses. There was no available evidence that the company Rio
Blanco had a contract for extraordinary services with the police because, at the
time, these contracts were still subject to a confidentiality clause. It was clear to
the lawyers involved that corporate actors had decisively contributed to the torture
and the kidnapping of the group of protesters, for example by providing logistical
support to the police forces. But they lacked the evidence to prove this support. The
fact that the incidents took place within the company’s property supported their
position. In addition, it became apparent during the criminal proceedings that key
company representatives in Lima were informed of the events within the mining
camp in which the abuses occurred (Kamphuis 20124, 547). However, the investiga-
tion against the mining corporation and its employees as well as against the private
security staff was dropped during the legal procedure. The public prosecutor’s office
decided that due to the lack of evidence, it could not find a responsibility for the
alleged acts on behalf of the corporate actors.

Fedepaz’ lawyers then decided not to insist on this issue because, as David told
me, “this would have endangered the entire court case,” and they would have risked
the entire proceeding being dismissed. As I mentioned above, the case against the
police officers had been dropped four times, and Fedepaz had managed to win the
appeal against this decision four times, which, however, took much time. The NGO
lawyers then decided, for strategic reasons, to leave the issue of corporate responsi-
bility out of the proceedings for the moment and to move forward with the accusa-
tion against the police. Fedepaz’ strategy was to bring forth the case against the police
officers directly involved and against their superiors and to ensure that a trial would
finally take place to discuss these actors’ responsibility. Within or after the trial, it
would then be possible to bring up the “indications of the company’s responsibility”
again and to request further investigation into this issue, as David told me. Thus,
his strategy was “to leave something behind in order to achieve more in the end.”
In the torture case, the issue of corporate responsibility was abandoned in order to
allow for a trial against the police. In this sense, the case was one of many cases of
human rights violations in Peru in which the corporate actors — and, until the time
of writing, also the state actors — have remained unpunished.

Addressing the civilly liable third party

If we take a step back and consider Peru’s human rights litigation dealing with cor-
porate and state actors’ abuses as a whole and over a longer period of time, it is
clear that the strategies of legal NGOs follow a kind of trial-and-error principle. Ap-
proaches that worked well in one case have been applied in other proceedings. The
exchange in networks, such as within the Coordinadora — where NGO lawyers from
different areas meet and discuss their cases — serves as an important platform for
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sharing and passing on experiences. This exchange in turn gives rise to new strategic
approaches. Based on the cases that I have analyzed for this research, I see the ap-
proach of relying on the figure of the tercero civilmente responsable, the so-called “civilly
liable third party,” as the judicial approach that currently seems most promising to
hold corporate and state actors liable.

According to the new Peruvian Code of Criminal Procedure, a tercero civilmente
responsable, or a civilly liable third party, is a person who “together with the accused,
bears responsibility for the consequences of the crime” and who can therefore be
incorporated into the criminal proceeding.>® Thus, it describes “not those who com-
mitted the crime, but rather those who, by virtue of a legal mandate, will be civilly
responsible together with the accused” (de las Casas 2015, 222, own translation). This
can be, for example, a contractor, a state institution, or an employer, such as a com-
pany. The idea behind this doctrine is that the legal subject with whom the perpetra-
tor was in a dependent relationship — i.e. who exercised control over the perpetrator
or on whose behalf the perpetrator was acting — bears a civil responsibility, as well.
Within the criminal proceedings, the inclusion of a party under this legal figure oc-
curs at the request of the prosecutor or the civil party and is decided on by a judge.””

The figure of the civilly liable third party represents an innovation in Peruvian
criminal law, which was introduced with the new Code of Criminal Procedure. As
Mar, a lawyer with the Coordinadora, noted, the use of this figure allows one to com-
plement criminal law with civil proceedings and to take action against the authori-
ties or a private party who gave instructions that led to rights abuses. Roberto Pérez-
Prieto de las Casas (2015, 222) noted, from the perspective of legal theory, that, al-
though the figure of the civilly liable third party is laid out in criminal law, the char-
acter of this figure is much more influenced by the idea of civil law. In principle, it
is a figure used to secure a compensation payment, which is part of civil law. Conse-
quently, with this figure, the complainants have the possibility of claiming civil com-
pensation from a third party, but within the same criminal proceedings in which the
criminal liability of the direct perpetrator is being discussed. As I will now illustrate
with two examples, this approach serves as a valuable instrument to litigate against
both state and corporate actors.

The torture case from Piura is one of these cases where the figure of the civilly
liable third party was used. The case had begun under the old procedural order but
was then transferred to the new regulations due to the long duration of the proceed-
ings. This transfer allowed Fedepaz to file a request in 2011 to include the Ministry of
the Interior as a civilly liable third party in the case (Fedepaz 2018b). The request was
justified on the grounds that the ministry is responsible for the police and thus for

26  Article 111, new Peruvian Criminal Procedure Code, own translation (see also: de las Casas
2015, 218).
27  Article 111 and 112, New Peruvian Criminal Procedure Code.
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the officers and their superiors who were prosecuted in the torture case. The inten-
tion of this judicial action was to urge the judiciary to deal, in the proceedings, not
only with the responsibility of the individual police officers but also with that of the
institution to which the police force is accountable.

It took the judicial authorities several years to respond to the request to include
the Ministry of the Interior. In May 2017, during my stay in Fedepaz’ office, the cor-
responding court ruled on the basis of a procedural, formalistic argument that the
application was inadmissible and dismissed it. Fedepaz appealed and succeeded a
year later when the Court of Appeal decided to admit the request and to include the
ministry as a civilly liable third party in the proceedings (Fedepaz 2018b). This was
a great success, as David told me, from a legal point of view, on the one hand, as it
was the first time under the new Code of Criminal Procedure that the Ministry of the
Interior was involved as a civilly liable third party in a case concerning human rights
violations. On the other hand, and more importantly, it was also a success from a
political point of view. According to David, it makes a large difference whether only
the responsibility of the police officers and their superiors is addressed, or whether a
lawsuit also negotiates the responsibility of the corresponding state institution for
the abuses. Thus, if the trial in the torture case eventually begins, the authorities
will also have to face responsibility, which is fully in line with the aims of the human
rights lawyers to hold state institutions to account in order to impose a social change
(see Chapter 2).

The second case in which the figure of the civilly liable third person was used in
a promising way was the criminal proceeding in favor of Elmer Campos, a campesino
from the Cajamarca region. During the Conga protests in November 2011, Elmer
was shot and seriously injured by the police. Along with other campesinos who were
wounded in the same protest march, he became a complainant in a criminal pro-
ceeding against the police forces. Mar, the Coordinadora lawyer, assumed the rep-
resentation of the aggrieved party. Within the proceedings, the complainants’ side
requested that the judicial authorities include, as civilly liable third parties, the Min-
istry of the Interior and the company Minera Yanacocha, which had had a contract
for extraordinary services with the police at the time the incident occurred (Ordofiez
2017).28

As in other similar cases, the complainants’ lawyers faced the difficulty of prov-
ing that there was a causal link between the contract for extraordinary services and
the committed abuses, thus the difficulty of proving that the mining company had
control over the police forces who shot the campesinos. In this case, however, the hu-
man rights movement found a way to overcome the existing obstacles. As I discuss

28  Convenio de prestacion de servicios extraordinarios complementarios a la funcion policial entre la Po-
licia Nacional del Perii XIV-Direccion Territorial de la Policia-Cajamarca y Minera Yanacocha SRL, is-
sued in March 2011. Document on file with author.
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in Chapter 6, the international NGO EarthRights International used a legal mecha-
nism in the United States that made it possible to obtain internal corporate docu-
ments from the U.S. parent company Newmont Mining. These documents contained
detailed information about the coordination between the mining company and the
police forces involved in suppressing the protest march.

The documents obtained abroad allowed the Peruvian human rights lawyers to
introduce evidence into the proceedings about the police’s subordination to the min-
ing company. Within the proceedings, Minera Yanacocha argued that there was no
such relationship of subordination because, first, the contract with the police stated
that there was no employment relationship between the police officers and the com-
pany. Second, the company argued that the Peruvian Constitution does not allow the
police to be subject to the orders of third parties. The company claimed that it did
not give any orders but merely had a general contract that mandated the police to
ensure security around the mining camp. In December 2017, however, a court in Ca-
jamarca decided to involve Minera Yanacocha in the proceedings as a civilly liable
third party. At the time of writing, the case was still in the phase of the control de
acusacion, i.e. in the last phase before the start of the actual trial, which would then
lead to the judgment. Therefore, it remains to be seen whether Minera Yanacocha
will actually be convicted and will have to pay compensation. However, the fact that
the company was included in the process already represents a major political success
for the involved NGOs.

The advantage of the strategy of using the figure of the civilly liable third party is,
according to Mar, that more “emphasis is placed on the institutions rather than only
on the individuals.” This means that the responsibility of the mining company or the
Ministry of the Interior is at stake instead of just the responsibility of an individual
police officer.”® David added that police violence in Peru is often structural in nature,
so it is important to question the structures and processes within state institutions
rather than just punishing individual perpetrators. The use of this judicial figure
thus allows legal NGOs to raise the issue of the institutional responsibility of the
state in these criminal proceedings.

Inaddition, Elmer’s case illustrated the attempts to enforce moral responsibility,
which the local communities ascribe to Minera Yanacocha, in the legal field. The use
of the civilly liable third party makes it possible to negotiate the shared responsibility
of Minera Yanacocha and the Ministry of the Interior. If only the company’s criminal
responsibility were being addressed, the case would be more likely to be dropped
because there is no evidence that the company was directly involved in the crime. It
was members of the police who fired at the demonstrators. The figure of the civilly
liable third party reduced the complainants’ burden to prove the causal link between

29  Eckert (2016, 252) also noted this focus in the attribution of responsibility to the “Befehlsver-
antwortlichen,” i.e. the commanders, in her research on India.
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the corporations’ behavior and the police. Thus, by relying on this judicial figure, the
human rights lawyers use a different narrative of causal responsibility and thereby
attempt to overcome the obstacles that exist in criminal proceedings in Peru. To hold
Minera Yanacocha responsible as a civilly liable third party, it must only be proven
that there was a relationship of subordination between the police and the company,
which is easier to demonstrate than the direct involvement of corporate actors in the
abuses.

Conclusion

The examples of legal mobilization from below discussed in this chapter illustrate
the obstacles faced by the legal NGOs. Litigating cases of human rights violations
that involve transnational mining companies and in which the perpetrators have
acted on behalf of the state is additionally challenging. Corruption, the alleged lack
of political will on the part of the authorities to take action against powerful actors,
difficulties in gathering evidence, and structural reasons, such as the poor function-
ing of the judicial administration, lead to court cases being dismissed, delayed, or
protracted.

In the majority of cases, the door to justice remains closed for those people who
live on the margins of Peruvian society. In order to be able to take it up with the
doorkeepers of the law — the public prosecutors — and the enforcers of the law - the
judges — these people need very specific knowledge of the legal process so that they
can take advantage of the law and use it as an emancipatory tool. However, because
those affected by human rights violations do not have this knowledge, as they are
not experts, but rather “one-shotters” in law (Galanter 1974, 97), they depend on the
legal NGOs’ support.

The Comaroffs wrote that “it is neither the weak nor the meek nor the marginal
who predominate in [legal processes]” (2006, 31). In legal proceedings, those who are
able to utilize the means offered by the law prevail. I agree with the Comaroffs that it
is often those who have the greatest financial resources and technical expertise who
exercise the greatest power over the decision-makers in the law. However, this is at
the same time a pattern rather than a fixed rule. Attempts to change the opportu-
nity structures of legal mobilization and to use the existing legal basis strategically
from below can, in certain circumstances, enable those who have fewer resources to
succeed. This illustrates that the law is, in most cases, not a “weapon of the weak”
(Scott 1985), but it may serve as an emancipatory means for those who try to em-
power the weak. In this sense, I follow Ewick and Silbey, who wrote that using the
law in a strategic way means to “[incorporate] not only a pragmatic account of social
practice, but also a normative aspiration” (1998, 227). The approach of strategic hu-
man rights litigation is based not only on the idea that it is possible to use the law to
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strive for social change, but also on the wish or the normative aim that this may be
possible.

In her presentation to law students at the Universidad Catélica in Lima, in which
she said that “justice is slow, and justice is not always just,” Juliana upheld the use
of the legal system despite all the prevailing difficulties. She argued that the vari-
ous mechanisms of the law must be used, for example, by adopting the approach
of strategic litigation or by using political mechanisms that lie outside the legal sys-
tem and thus beyond the law. I discuss these different mechanisms in the following
chapters.
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Chapter 4. Criminalizing social protest

We meet at the PIC’s clubhouse for a last coffee before traveling to Cajamarca where the trial
will start the following day. Before leaving the place, Milton briefly gives his shoes a shine. He
puts a book in his pocket and grabs his backpack, then we leave. A mototaxi brings us to the
corner where the colectivos (shared taxis) leave for Cajamarca. While Milton looks for a car
to take us to the city, Mallu, the Brazilian sociologist who accompanies us, and I stand around
and talk. From the corner of my eye I see Milton speaking vividly to another man, but I do not
pay attention to it because I assume that it is, as so often, a compafiero de lucha or an ac-
quaintance of Milton. When Milton comes back, however, he tells us that the guy he spoke to is
the former governor of Celendin — thus, the man who filed charges against him and who will
appear as complainant in court the next day. Milton relates that just now the former governor
accused him again of being responsible for the deaths in Celendin during the Conga conflict
because he had mobilized people for protest. Milton is confounded and shakes his head in be-
wilderment.

We reach Cajamarca after a three-hour drive. Milton meets with his attorney, who works
for the local NGO Grufides, and with the representatives from the national NGOs, who have
come from Lima for the trial. Mallu and I meet them later in a small café. Milton grins broadly
when he spots us coming and shouts from afar: “Angelita! We have a task for you! For you and
Mallu. You have to carry the Molotov Cocktails to the courtroom tomorrow!” He bursts out
laughing and then explains what it is actually about. His lawyers feel that there is a need to
put some pressure on the judges. “We want you to approach the judges to show them that some-
one from outside is watching the case. Tell them about your research. And take your camera
along!”

Early the next morning, we meet at the plaza de armas and walk together to Grufides’
office some blocks away. The mood has become tense. Milton says he was able to find some sleep
last night, but he is unusually taciturn this morning. We ave all a little nervous. At the NGO’s
office we do not see anyone yet, and we wait outside until the secretary shows up and opens the
door, which is secured with several locks. While we wait in front of the office, a man in blue jeans
and a baseball cap seems to be watching us. He stands half a block away at the corner and looks
down the street in our direction. As we enter the office, I just see him turning around the corner
and walking away in direction of the courthouse.
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We wait in the entrance room of Grufides’ office. Little by little, the other defendants ar-
rive. Most of them are from the district of Sorochuco, a village located in the vicinity of the
planned Conga mine. The defendants from Sorochuco had to leave at four in the morning to
get to the city in time. Others arrived by colectivo from Celendin. The group of persons facing
prosecution consists of sixteen individuals, among them five women. Some of them are dressed
as if they were attending Sunday mass, others wear football shirts or other simple clothes. Ev-
erybody looks worried. Other people arrive in the office, among them Mallu; Palujo, who is re-
sponsible for communication tasks within the PIC; Juliana, who works at EarthRights Interna-
tional’s office in Lima; and Victor, a representative of the Coordinadora from Lima. Mirtha,
the principal lawyer working for Grufides, arrives with a woman who I have always thought
was her friend or assistant, since I had seen the women together a few times before. Later, peo-
ple will tell me that the “friend” is a plain-clothes policewoman who accompanies Mirtha for
security reasoms.

Mirtha welcomes everyone and gives a short introduction about what the defendants have
to expect today. She explains that the three judges responsible for the case have changed and
that the situation has therefore become even more complicated. The new judges are “clearly
against us”, Mirtha explains, as they are said to have personal links with Minera Yanacocha.
One judge is the son of a former consultant of the mining company. Mirtha told me in a con-
versation some weeks ago that she fears the bench will attempt to teach Grufides and her per-
sonally a lesson with this case. Now she chooses her words more carefully so as not to frighten
the defendants even more. But she makes clear how tense the situation is. Mirtha explains that
she requested help from the Coordinadora from Lima and that, therefore, Victor traveled to
Cajamarca to support her in the trial.

Mirtha further describes how the hearing will proceed: “The judges will ask you how you see
your guilt. You must explain individually whether you consider yourself guilty or innocent. The
judge will tell you that there may be a reduction in punishment if you admit the deed. But be-
cause you have not committed this offense, you must all declave that you are innocent.” Mirtha
also explains that the judges will ask whether the defendants wanted to speak or to remain
silent. In an earlier phase of the criminal proceedings, the group discussed who would give a
declaration to the court. Those people are again reminded of their task. Milton recalls that the
situation is serious and that it is therefore important to always arrive on time and to follow the
lawyers’ instructions. It becomes clear that the defendants will join the process initiated by the
opposite side. They will follow the rules of the game — that is, the rules of the law — and partici-
pate in the trial as they are expected to, although they cannot be sure that they will receive due
process and that the opposing party and the judicial authorities will respect the rule of law.

We then walk to the courthouse, which is only a few blocks away. The courthouse is an in-
conspicuous two-story building in a residential avea. Our identity cards and bags ave checked
at the entrance, and then we are admitted. We cross a simple entrance area and reach a patio
where we enter the courtroom. The room is small and offers little space. The three judges sit at
a large desk at the front of the room. Next to them is a court employee who takes care of the au-
dio recording and other technical matters. The judges are elegantly dressed in suits and ties. In
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front of them, the public prosecutor and a procurador’ representing the interests of the Min-
istry of Defense sit at a small table on the left side. Mirtha and Victor take a seat at the same
level on the right. Microphones are placed in front of them. Mirtha wears the insignia of her
bar association, a green medallion with a golden star.

The furniture in the courtroom is shabby and worn out. The defendants, the complainants,
the public defender, and we the visitors sit on four benches at the back of the room. There are
far too few seats. Several people are leaning against the wall. I recognize the man from the taxi
station the day before. He is standing next to one of the defendants. No attempt is made to keep
complainants and defendants spatially separated. A Peruvian flag stands behind the judges
in the corner. There is a wooden crucifix and a smaller version of the ensign on the magistrates’
table. A thick court file and the penal code lie before them. The bencl’s speaker opens the hearing
with the ringing of a small golden bell at nine oclock sharp.

The hearing begins with the accreditation of the prosecutor, the procurador, and the de-
fenselawyers. All the defendants are then called up individually. They have to declare their pres-
ence and recite the number of their National Identity Document (Documento Nacional de
Identidad, DNI). They are asked to provide their address, their profession, and their monthly
income. Additionally, they are asked for their criminal record. Among the prosecuted are farm-
ers (agricultores), housewives, a carpenter, an accountant, a single mother, and several teach-
ers. Their ages range from mid-thirties to well over fifty. Most of them live either in the city of
Celendin orin the district of Sorochuco. Some of them find it difficult to quantify their monthly
income. For some, it is embarrassing because they have no steady income. Some people recite
their DNI number quickly like a shot; others find it havd to recall the number that establishes
theiridentity and makes them tangible for the state.* Three defendants are absent. Mirtha asks
for patience and explains that the people had to travel from distant hamlets and probably did
not make it in time. The bench decides to declare those absent in contempt of court (declarados
contumaces), but to continue the hearing despite their absence.

The prosecutor begins reading the indictment. The sixteen women and men are accused
“of the alleged commission of the crime of aggravated abduction [...] and, as an alternative or
subsidiary accusation, of the crime against freedom in the form of coercion [...].” In addition,
one man is accused of “the alleged commission of the crime against the symbols and values of
the homeland in the form of outrage to symbols of the fatherland.” The prosecutor recounts the
events that led to the alleged crimes. In April 2013, a capacity building workshop for lieutenant
governors took place in the community hall of Sorochuco. The defendants ave said to have burst
into the auditorium and to have violently evicted the attendees of the event and forced them out
of the building to the plaza de armas. There, the two aggrieved persons — who were, at that
time, governors of the district of Sorochuco and of the province of Celendin, respectively — were

1 The procurador involved in this lawsuit is a legal expert representing the interests of the Mi-
nistry of Defense.
2 For a detailed discussion of the role of identity documents in Peru see: Skrabut 2019.
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“deprived of their liberty during approximately one hour.” The defendants are said to have “pub-
licly insulted” the governors, “throwing eggs at them and pointing at them with sticks and then
forced them through violence and threats to sign a document in which [the governors] agreed to
[...] their own dismissal and they promised that [...] democratic election of the district governor
of Sorochuco would take place.” The prosecutor continues by stating that “[l]ater, the mob moved
to the governor’s office from where one defendant removed the national coat, which he showed
and passed around publicly as if it were a trophy, offending and outraging the symbols of the
fatherland. After committing these criminal acts, the defendants continued shouting their slo-
gans and calling the governors mining agents.”

Based on the criminal code, the prosecutor’s office requests “the payment of a civil repara-
tion 0f 10,000 Nuevo Soles [approximately US$3,000] to be paid to each of the complainants
in solidarity by the defendants.” As a penalty, it demands a prison sentence of between thirty-
one years and eight months and thirty-three years and six months. With regard to the alter-
native or subsidiary classification of the alleged offense as coercion, the prosecutor requests a
penalty of between eight and sixteen months of deprivation of liberty and a civil reparation to
the complainants of 4,000 Nuevo Soles [approximately US$1,200]. In addition, for the crime
of outrage to the symbols of the fatherland, the public prosecutor requests one year and four
months of deprivation of liberty and the payment of a one hundred days’ fine in favor of the
state.

“That’s all, sefor juez,” the prosecutor concludes.

The dark side of judicialization®

In Peru’s mining conflicts, it is not only activists and NGOs who strategically mobi-
lize the law to enforce their claims. State and corporate actors likewise rely on legal
means in these conflicts. They use the law with the objective of impeding political
mobilization, silencing protest, and restoring the public order, which they see en-
dangered by social movements. In this chapter, I examine this specific form of legal
mobilization by tracing a court case in which sixteen leaders of the protest move-
ment from Sorochuco and Celendin were charged with abduction. Two former local
representatives of the central government, who were well-known for their support
of the Conga project, filed the criminal complaint against the activists. In 2017, the
case was dealt with before the Supra-Provincial Criminal Court of Cajamarca.

In the previous chapters, I discussed the (im)possibilities of mobilizing law from
below to overcome corporate and state actor’s impunity in Peru. I now look at the
legal mobilization from above. To do this, I turn to a specific way in which corporate

3 Parts of the material on which this chapter is based were previously published in an article
entitled “The Dark Side of Judicialization: Criminalizing Mining Protests in Peru”, Latin Ame-
rican Research Review 58, 2 (2023).
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and state actors mobilize law: the criminalization of protest. Reduced to a minimal
definition, criminalization means to declare a certain behavior to be illegal or crim-
inal. When I speak of the criminalization of social protest, I thereby mean the ju-
dicial prosecution of different activities typically linked with social protest, such as
the participation in marches or rallies, for example. State and corporate actors rely
on the accusation of specific criminal offenses in order to challenge the movements’
mobilization against large-scale mining projects. Since these accusations then re-
sult in criminal prosecution by judicial authorities, I categorize it as a form of legal
mobilization from above.

With regard to different Latin American countries, Alexandra Huneeus ef al. ob-
served an increasing use of criminal law in governance in recent years and described
this as “a darker side of judicialization” (2010, 11). As an equivalent to social move-
ments’ legal activism, criminalization thus forms part of and contributes to the ju-
dicialization of social conflicts. In addition, criminalization is to be understood as
a form of domination. In Peru’s criminalization cases we can observe the state’s in-
creased use of law “to regulate [its] populations” (Merry 2017, xi) and to obstruct dis-
sent and counterhegemonic aspirations. In this sense, criminalization reveals dif-
ferent forms of law’s domination. The aim of this chapter is to identify these differ-
ent forms and to discuss how law and legality become effective in these cases. The
analysis of the different ways in which law is enacted by corporate and state actors
will contribute to our overarching debate on the judicialization of Peru’s mining con-
flicts. From a theoretical point of view, the criminalization strategy illustrates how
the judicialization of social conflicts may lead to a “lawfare,” to use the Comaroffs’
(2006, 30) term. Therefore, this chapter explores how activists experience these law-
fares and how they confront the criminalization processes. I am interested in the
hegemonic use of law which political and economic elites apply to retain existing
power relations and to impede social mobilization.

In addition, this chapter starts with the observation that the criminalization
strategy not only has an effect on the social movements, but also on a personal level
on the individual activists. Some of the sixteen people prosecuted in the Sorochuco
case were leaders of local groups, such as the PIC or women and church organiza-
tions. Many, however, were ordinary members of the protest movement. They were
teachers, grandmothers, campesinos, active church members, ronderas, or accoun-
tants. The danger of imprisonment caused them great concern not only for them-
selves, but also for the children, spouses, and parents they care for. Some of them
had been criminalized before for their involvement in the Conga protests, but for
most of them it was the first time that they had to participate in a trial. I provide
insight into their personal experience and their strategies in dealing with the un-
certainty caused by the court case. Thus, I describe what it means for activists to
stand “before the law” (Ewick and Silbey 1998). How did they deal with the threat of
being convicted? And to what extent did the criminalization processes influence the
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activists’ legal consciousness? These considerations are central to my overarching
research questions because they demonstrate the extent to which law is becoming
effective as a hegemonic means of dominating social movements, but also individ-
uals.

As described above, the defense lawyers in the Sorochuco case considered it an
advantage to have foreigners in the courtroom. As observers from abroad, Mallu and
I approached the magistrates during the trial. We asked for permission to take pho-
tos, for a copy of the trial’s audio files and for further background information about
the case. I still have my doubts as to whether the judges were in any way impressed by
our presence. They only smiled mildly and told us that “unfortunately, they were not
allowed to speak about an ongoing case.” Accompanying the defendants for several
weeks, however, allowed me to gain insight into how they experienced the proceed-
ings. Moreover, the Sorochuco case was not the only criminalization case that was
ongoing during my stays in Cajamarca. I also attended a trial against a group of ron-
deros from Yagen. They were accused of having kidnapped employees of Odebrecht’s
Chadin 2 dam project. More generally, the threat of criminalization was an issue
people constantly talked about in the field, and there was a wide range of ongoing
and already closed cases that I discussed with people in Cajamarca and in Lima. This
ethnographic material forms the basis for this chapter.

Criminalization of mining critics in Peru

The criminalization of social protest is one of the main concerns of the grassroots
organizations and the human rights movement I worked with in Peru. Activists in-
volved in the movements against both the Rio Blanco and the Conga project faced
judicial prosecution for taking part in protests. In most of Peru’s recent conflicts
over mining, leaders, as well as the movements’ ordinary members have been crim-
inalized. The use of criminal law is thus a recurring technique of the Peruvian state
for responding to social conflicts. Criminalization is enacted through prosecution
and criminal investigations. It consists of pressing charges against individuals or
groups of people, which result in years of investigation and litigation. At the end of
these criminal proceedings, the complaints are often dismissed because they lack
grounds and there is no evidence to prove the accusations. Nevertheless, even the
pre-trial stages often place a great deal of emotional strain on those affected.

In the course of the Conga conflict, a series of charges was brought against the
leaders and members of the protest movement from Cajamarca. Some leaders in the
region had up to fifty charges against them. They were accused of riots (disturbio); en-
croachment (usurpacion); damage to private property; crimes against public order or
against public safety; abuse of authority; disruption of public transport (perturbacion
de los medios de transporte); simple and grievous harm; disobedience and resistance to
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authority, rebellion, and coercion; or kidnapping (secuestro). In some cases, the pro-
ceedings were initiated by the public prosecutor’s office, but in others it was the min-
ing company or local representatives of the national government who filed the com-
plaints that led the prosecutor to open an investigation. Thus, the public prosecu-
tor’s office again holds an important role as a kind of gatekeeper who decides which
suspected offenses are investigated. Most of the allegations that emerged from the
Conga conflict concerned events that occurred between 2011 and 2013, when mobi-
lization on the streets reached a peak. In some cases, proceedings were closed in the
following years during the procedural stage of preliminary investigations. However,
when I was in the region in 2017 and 2018, several cases entered the juicio oral, which
isthe final stage of criminal proceedings before a judgment is passed. In these cases,
the risk of conviction was particularly high.

The incident and the alleged offenses that led to the Sorochuco case date back
to April 2013. The defendants had participated in a spontaneously organized protest
meeting in Sorochuco, which led to a public dispute with two governors, who repre-
sented the national government on the local level. In the aftermath of the events, the
governors denounced a group of participants of the protest. According to the defen-
dants, the governors had specifically denounced those protesters who had taken a
leading role in the protest movement against Conga. A total of about two-hundred
people had attended the protest meeting, but only sixteen had been denounced. Fur-
thermore, defendants told me that the criminal investigation had been marked by ir-
regularities. The activists recounted that the proceedings had initially been dropped
by the public prosecutor’s office, but had later been reopened, allegedly under pres-
sure from the former governors and in violation of existing procedural rules.

In 2015, the juicio oral, the court hearing, had started but had repeatedly been
postponed due to the absence of judges and other formalities. In accordance with
a rotation principle, the judges responsible for the case were then changed and the
trial was suspended for more than a year. Thus, when I accompanied the activists to
the court in March 2017, they had already experienced some days in court. With this
court hearing, the new panel of judges reopened the trial and continued the criminal
proceedings. In May of the same year, the trial ended with the lectura de sentencia, the
reading of the judgment. In between were four further court hearings, which we
attended. For the activists, but also for us who accompanied them, it was a time of
great uncertainty since it was not foreseeable how the trial would end and whether
the defendants were effectively going to be sent to prison for a long time.

During the first day at court in March 2017, Mirtha was given the floor after the
public prosecutor and the procurador had presented the accusation. From the very
beginning, Mirtha challenged the prosecutor’s accusation and the allegations made
by the complainants. She started her first intervention to the court as follows:
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Distinguished magistrates. The defense pronounces itself rejecting the thesis of
the prosecutor’s office and the civil party. We recognize that freedom is a funda-
mental good that must be protected, and this is neither unknown to nor denied
by my patrocinados [protégés], several of whom have held public positions. In this
trial we will prove that our patrocinados are not responsible for any crime that has
violated the freedom of any of the aggrieved here present, nor coercion, even less
the crime of kidnapping. On the contrary, we shall prove that what took place [..]
was an exercise of constitutional rights, the participation in the political life of a
community and in public affairs. [We will prove] that a peaceful assembly took
place, and that the right to freedom of expression has been exercised collectively.
[..] The public prosecutor’s office accuses the defendants of having used physical
violence to commit these crimes, and we are going to demonstrate in the present
trial that there is no evidence whatsoever to prove such an accusation. — Mirtha,
lawyer with Grufides, intervention to the court, Cajamarca, March 2017 (transcription
of the hearing’s audio file, own translation)

Thus from the outset, Mirtha emphasized that the defense recognized the impor-
tance of freedom as a “flundamental good,” and at the same time she stressed that
there had been no violation of the governor’s rights and that there was no evidence
to prove the alleged crimes of abduction.

After Mirtha’s first intervention, all defendants were called up individually and
were asked whether they consider themselves guilty. As Mirtha had predicted, the
judges told them that if they admit their guilt the sentence might be reduced. Every-
one declared to be “innocent,” “without guilt” or “totally innocent.” The judges then
proceeded with the questioning of the individual defendants. While most of them
invoked their right to remain silent, Milton provided a declaration. He recounted
how the events had occurred from his point of view:

We were going from Celendin to a community called El Lirio, in the upper part
of Huasmin. [...] When we were on our way [...] we were told that the authorities
were in a meeting in the district municipality of Sorochuco. [...] When we entered
the site, the ex-governor of the province of Celendin [...] was speaking. He was just
referring to me, with defamations, saying that we are deceiving the people, that
we are inciting the population to protest against the Conga project. | asked for
permission to speak. [...] Then the population requested the assembly members
to go out and to hold the meeting in the plaza de armas [...] because there were a
lot of people, right? | deny that there was a kidnapping. We have even seen the
presence of the police at that moment. This, in my opinion, shows that there has
not been any kidnapping. — Milton, intervention to the court, Cajamarca, March 2017
(transcription of the hearing’s audio file, own translation)

Thus, both Mirtha and Milton denied that an infringement of rights had taken place
and that the governors had been deprived of their liberty. Instead, Milton described
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the events as a form of political intervention, which coincides with Mirtha’s argu-
mentation that her patrocinados participated in a political assembly and exercised
their right to freedom of expression and to freedom of assembly.

In the eyes of Mirtha, Milton, and the other defendants, the prosecutor and the
complainants used the offense of abduction as a pretext to initiate criminal proceed-
ings against their opponents. Within the Conga conflict, the governors had publicly
supported Minera Yanacocha’s project and had entered into a fierce conflict with the
protest movement. This conflict was waged in public, but at the same time, it was
also a dispute that took place on a very personal level. The encounter between Mil-
ton and the complainant that I witnessed the day before the trial exemplified the
conflict’s everyday dimension. Through the process of litigation, however, this con-
flict was transferred to the courtroom, where it was waged under the supervision
of the judges. The defense lawyers did not question this judicialization of the con-
flict in itself. They considered it a legitimate act to file a complaint, and they also
agreed to participate in the trial, even though they repeatedly told me that the pre-
trial investigation had not followed procedural rules and that the complainants had
exerted pressure on the prosecutor’s office. More importantly, however, the defen-
dants criticized the complainants and the prosecutor, stating that they had misused
the criminal law in order to start an illegitimate lawsuit based on unfounded accusa-
tions. As I describe in the following section, this misuse of law is one among various
forms of how law is invoked in the criminalization cases.

Law’s domination

There are various ways in which law is used to govern people and to secure existing
power relations. Like in other forms of legal mobilization from above, we can observe
different ways in which domination is exercised in the criminalization cases. Based
on the analysis of my ethnographic material, I propose three categories, which I dis-
cuss in the following section. First, there is a domination by law, thus by specific ar-
ticles of the legislation. In this sense, criminalization is encoded in law. Second, we
can observe a domination of law itself, i.e. through its institutions and its mecha-
nisms. Then, there is, third, the misuse of law, which Mirtha and Milton criticized in
the Sorochuco case. These different forms of law’s domination all reveal the crimi-
nalization’s potential to impede counterhegemonic struggles.

Domination by law

The domination by law is the most evident way in which legal mechanisms are used
byjudicial authorities and by political and economic elites to criminalize opponents.
Legal norms in general and criminal law in particular determine which conduct and
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activities are permitted in a society and which should be punished. Within the na-
tion state, it is the task of the judicial authorities to enforce these norms and to pros-
ecute unlawful conduct. Marginalized groups who oppose the state and its projects
are especially likely to breach the norms of a society. This is, on the one hand, due to
their marginality; there are laws that are specifically tailored to groups who live at
the state’s margins (Das and Poole 2004, 9). On the other hand, states modify rules in
order to make unwanted resistance an offense. This later strategy is especially effec-
tive if the people affected by legal modifications form part of marginalized groups.

The first aspect, law’s tendency to be fundamentally hostile to marginalized
groups, has long been a point of criticism of law. As early as 1894, Anatole France
formulated his critique of law based on this aspect and ironically described the
“majestic equality of the laws, which prohibit the rich and the poor alike from
sleeping under bridges, begging in the streets and stealing bread” (cited in: Brinks
and Gauri 2014, 375). Everyone is equal before the law, but some have a higher risk of
getting into conflict with it. France claimed that the poor are especially vulnerable
to this form of legal domination. In her book on the judicial system in South Africa,
Johanna Mugler noted that “racially discriminatory laws created an illegal popula-
tion” (2019, 26) during the time of Apartheid, which led to “criminalization of Black
everyday life” (2019, 28). Likewise, Eckert described in her research in India how
“illegalization and poverty are intricately connected” (2014, 295). The poor constantly
come into conflict with existing norms, purely through their presence, for example,
through the lack of a legal way to obtain land rights or to find work in the formal
sector. In Peru’s mining conflicts, to be involved in protest is, in a similar way,
intrinsically connected with a breach of norms. If a protest march takes place in the
urban area, the offense of obstructing public transport, for example, is very likely to
happen. Thus, the activists run the risk of violating the law purely by participating
in protests.

What has been much more striking in Perw’s mining conflicts, however, is the
second aspect of domination by law, which is how existing legislation has been tight-
ened to criminalize participation in demonstrations. This development had already
begun in the era of Alberto Fujimori in the context of the internal armed conflict
(see Chapter 1, see also: Vasquez 2013, 416). In that time, the penal code was tight-
ened with the aim of combating terrorism, i.e. fighting a specific group that revolted
against the state. However, the stricter laws also affected persons who were merely
suspected of supporting terrorism, although they did not belong to any subversive
group. The Andean population was particularly affected by this policy and by the sus-
picion of supporting the insurgency.

After the transition, the democratically elected presidents who followed Fuji-
mori tightened the criminal code with regard to social protest. With the increase
of socio-environmental conflicts, a new population group became the target of the
state’s legislative adjustments. Social movements in Peru make their voices heard
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primarily through gatherings on the streets, for example through regional strikes,
road blocks, and manifestations in the urban centers or in the vicinity of the con-
tested mine sites. New laws have been created, and existing laws have been adapted
to make these acts a prosecutable offense. Although the danger of terrorism was of-
ficially overcome with the state’s victory over the guerillas, new threats to society
were found to legitimize the tightening of laws. In many cases, the tightening of spe-
cificarticles of the criminal code was legitimized by combating “organized crime” or
“drug trafficking.”

Articles concerning “crimes against public tranquility” and “against public
peace” were especially targeted in the efforts to tighten the criminal code (Visquez
2013, 425). According to various human rights lawyers, this resulted in an “overpe-
nalization” (sobrepenalizacion) of offenses related to social protest (see, for example:
Velazco Rondén and Quedena Zambrano 2015, 12, Visquez 2016, 14). Peru’s con-
stitution guarantees freedom of assembly and the participation in protests can
thus not be directly punishable. However, criminal offenses were extended to make
prosecution against protesters possible.

In 2007, for example, the offense of “extortion” (extorsion) was modified to pun-
ish protest-related activities. In its earlier version, the article defined the crime of
extortion as when someone “by means of violence, threatening or holding a person
hostage, compels that person or another person to give the agent or a third party
an undue economic advantage.” As a result of the modification in 2007, the article
additionally defined extortion to include “anyone who, by means of violence or
threats, takes over buildings, obstructs communication channels or impedes the
free movement of citizens or disrupts the normal functioning of public services
[...]1.” Here, the explanatory statement (exposicién de motivos) issued in conjunction
with the legislative decree which gave rise to the modification is revealing. The
statement directly referred to criminal conduct, which was said to occur “under
the guise of strikes, protests or claims” (bajo el disfraz de huelgas, protestas o reclamos,
Consejo de Ministros 2008). The document further noted that “claims for supposed
rights” made in this context were “superimposed on the rights of the majority,
attacking public and private property, freedom of work, public security and internal
order, including socioeconomic development” (ibid., own translation). This example
clearly demonstrates how specific articles of the criminal code have been extended
to provide the legal basis for criminalizing protest against large-scale development
projects such as mining.

Thus, the first way law’s domination works in the criminalization cases is
through its written norms and through its code, which defines criminal behavior.

4 These are frequently used justifications, as Eckert (2008, 8) pointed out with regard to the
anti-terrorism legislation created after 9/11.
5 Article 200, Peruvian Criminal Code, own translation (see also: Kamphuis 2012b, 236).
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As David, Fedepaz’ director stated, it is the “normative system which allows for the
criminalization of social protest.” In this form of law’s domination, the danger of
criminalization therefore emerges from the law’s code and from the written norms.

Domination of law

The second way in which criminalization becomes effective is the threat to the ac-
cused that comes from law itself and its institutions. By domination of law I mean
thatlegal institutions and legal mechanisms are dominant in their way of function-
ing. Because judicial authorities are built to defend the rule of law and to enforce the
legal norms of a society, law’s institutions are powerful; they are made to govern and
to dominate people.

One reason for the domination of law lies in the persons who embody the insti-
tutions, in particular the judges. Pierre Bourdieu (1987) noted thatjudges universally
belong to the dominant class of a society. He wrote about the “closeness of interests,
and above all, the parallelism of habitus” between judges and political and economic
elites (Bourdieu 1987, 842). This is also the case in Peru. Especially in rural areas,
judges are authorities who hold considerable symbolic power and who represent the
power of the state — a state that is, beyond that, not very present in these areas. In
addition, Bourdieu wrote that the social proximity between judges and political and
economic elites leads to the decisions of magistrates being “unlikely to disadvantage
the dominant forces” (Bourdieu 1987, 842). Beyond this social proximity between the
judiciary and the elite, we can observe the law’s domination in the legal institutions
and the legal mechanisms themselves.

To be confronted with the domination of law is what Ewick and Silbey (1998) have
described as to be standing “before the law,” which is one form of legal consciousness
that they observed in their study on the justice system in the United States. Ewick
and Silbey wrote that, in this form of legal consciousness,

legality is envisioned and enacted as if it were a separate sphere from ordinary so-
cial life: discontinuous, distinctive, yet authoritative and predictable. In this form
of consciousness, the law is described as a formally ordered, rational, and hierar-
chical system of known rules and procedures. (Ewick and Silbey 1998, 47)

They describe how the domination of law appears through the materiality of the
institution of law itself, through its architecture, the staging of its prescribed pro-
cesses, its language®, and through the theatricality with which judicial processes are
performed:

6 For a discussion on the limits that legal language “may place on law’s democratic aspirations”
see the work by Elizabeth Mertz (2007, 3).
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Aspiring toward grandeur and permanence, law houses itselfin monumental buil-
dings of marble and granite and arranges its agents behind desks, counters, and
benches. Itexpressesitselfinalanguage thatisarcaneandindecipherable to most
citizens. The theatrical scripting and costuming of trials creates an unbridgeable
distance from the interactions of everyday life. (Ewick and Silbey 1998, 106)

Law is, in this sense, perceived as a powerful apparatus following procedural rules,
which dictate the course of legal processes, but which are often difficult for ordinary
people to comprehend. In the Cajamarca criminalization cases I found it striking
how little the defendants knew about how the trial would proceed and what they
had to expect in which phase of the process. Due to their lack of legal knowledge,
they depended heavily on their lawyers, who guided them through the process and
who gave detailed instructions on when to speak and how to behave. Although many
ofthe activists told me that they do not believe in the legal processes and in the law, all
of them were obedient to the rules of the legal proceedings and actively participated
as they were expected. This is how the domination of law became apparent.

As I mentioned at the beginning, the courthouse in Cajamarca was not partic-
ularly impressive. The Peruvian state’s lack of financial resources was evident, for
example in the shabby furniture. Nevertheless, a sense of awe gripped me every time
I entered the courthouse with the activists. During the trial, the theatricality of the
law was repeatedly demonstrated with small details, for example with the ringing
of the bell at the beginning of each hearing, with the accreditation of the parties,
and with the way the lawyers filed motions to the court. Social differences between
judges and defendants became obvious during the proceedings. There were the
judges — educated, well-dressed, and elegant in their appearance — who pulled the
latest smartphone models out of their suit pockets during the trial. Before them
stood the comuneros and comuneras, the ordinary, simply dressed people from the
country side — the gente humilde (humble people), as they are often referred to — who
have a simple way of expressing themselves, which is quite different from the law’s
official language. The defendants were unfamiliar with legal culture and had little
to no experience with legal proceedings. They stood “before the law” and were at the
mercy of its hierarchical structures and procedures.

The judges treated the accused with the necessary respect, but at the same time
did not miss any opportunity to let the other side feel their superiority. In a trial
against a group of ronderos from Yagen that I attended, for example, several defen-
dants had trouble naming their date of birth. A judge made ironic remarks, for ex-
ample when one man said that he was born in 1883, instead 0f 1983. During the trial,
the judges hinted at jokes that were not understood by the defendants concerned.
The situation was shameful for the defendants. In another instance, a witness made
contradictory statements. A judge interrupted him and asked him about his level of
education, a question that was in no way related to the issues on which the witness
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was supposed to provide information. The man was only asked about his education
in order to subtly expose and embarrass him. The judges clearly demonstrated the
domination of law, the power of the institution and their own social position. Thus,
this is the second way in which law’s domination works in the criminalization cases.

Domination through the misuse or the manipulation of law

Finally, a third way in which law’s domination manifests itself in criminalization
cases is the manipulation of legal means. The Inter-American Commission on Human
Rights defines criminalization as the “misuse [uso indebido] of criminal law” (CIDH
2015, own translation). According to the commission, it is “the manipulation of the
punitive power of the state” through non-state and state actors to “control, punish or
prevent the exercise of the right to defend human rights” (CIDH 2015, 18). A central
element is the notion that criminal law is misused to prevent the legitimate exercise
of rights, such as freedom of expression or the right to protest. In Latin America,
criminalization is often directed against (environmental) human rights defenders —
thus against actors who collectively or individually and “in a peaceful manner, strive
to protect and promote human rights” (Special Rapporteur on the Situation of Hu-
man Rights Defenders 2016, 4) and who “promote or procure in any way the real-
ization of human rights and fundamental freedoms recognized at the national or
international level” (CIDH 2015). The legal system is “manipulated” to silence legiti-
mate but unwanted critics (Visquez 2013: 423).

There is a slight, but important difference between the cases in which the law’s
code is modified so as to define a certain act as criminal and those cases in which the
law is misused to criminalize an act, thus the difference between domination by law
and the misuse of law. In the Sorochuco case, the prosecutor categorized the alleged
deed as “aggravated abduction.” The defense confirmed that the protest meeting had
occurred and that the defendants had participated. Yet they denied that the com-
plainants had been deprived of their freedom but insisted that a legitimate form of
protest and political participation had occurred. They claimed that the crime of kid-
napping was misused as a pretext for threatening heavy prison sentences. In their
view, criminal prosecution became judicial persecution.

The offense of abduction (secuestro) has often been used in criminalization cases
in Cajamarca in recent years. In many cases members of local rondas campesinas have
been prosecuted under this offense, but, as the Sorochuco case revealed, the strat-
egy has also been applied to other groups of mining opponents. Among the six-
teen defendants and among approximately two-hundred other participants of the
protest meeting in Sorochuco were members of local rondas campesinas. As during
other protest events, some of them had brought their binzas, their whips, which is
one of the ronda’s identifying marks, but during the protest meeting they had not
intervened in their role as ronderos or ronderas.
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In contrast to this, in the Yagen trial the defendants had acted in their role as
members of the ronda. An important task of the rondas is to carry out patrols in the
comunidades. In the case of Yagen, the ronda had stopped a group of Odebrecht work-
ers during such a patrol and took them to the community house. In a similar man-
ner, two ronderos from the comunidad of Quillamachay in the district of Oxamarca
were prosecuted for having stopped four people who wanted to purchase land in
their community for Odebrecht’s Chadin 2 dam project. The two ronderos had been
acquitted of the kidnapping charge about six months before the start of the trial in
the Sorochuco case buthad been sentenced to one year in prison for coercion. In both
the Oxamarca and the Yagen case, the defendants were prosecuted for carrying out
their tasks as ronderos, although Peru’s legislation entitles the rondas to control and
detain suspects in their communities.” In the context of the criminalization of so-
cial protest in Cajamarca, however, the local public prosecutor’s office did exactly
this and used the crime of kidnapping to prosecute the ronderos.

As mentioned in the first chapter, the rondas campesinas are local authorities re-
sponsible for “administrating justice at the margins of the state” (Gitlitz 2013).% They
arose in the late seventies in Peru’s northern highlands in response to the state’s
absence (Gitlitz 2013). The function of the rondas is encoded in the constitution, and
their members have a clearly regulated autonomy to exercise justice for specific
crimes. Furthermore, the justicia ronderil is an important pillar of the campesino
populatior’s identity in Cajamarca. Rondas campesinas have played a significant role
in the struggles against Conga and against the hydroelectric dam projects in the Rio
Marafién. They were decisively involved in the protest movements’ success since, in
many comunidades, the rondas play an important role in the organization of social
life. Therefore, the rondas were particularly effective in organizing local resistance
and political mobilization. Challenging the rondas campesinas and their members
meant targeting the core of the social movements in Cajamarca’s rural areas. The
state’s strategy to prosecute and sanction the rondas for exercising their functions
thus affected their political mobilization.

Beyond that, the attack on the rondas must be seen in a broader context of ordi-
nary judiciaries’ unease with legal pluralism. In many Latin American countries, in-
digenous and campesino communities have the constitutional right to autonomously

7 A plenary agreement of the Peruvian Supreme Court clearly stated that ronderos and ronde-
ras cannot be charged with abduction if they arrest a person in their official capacity and if
they respect the involved persons’ fundamental rights (Corte Suprema de Justicia, V Pleno
Jurisdiccional de las Salas Penales Permanente y Transitorias 2009).

8 The main legal frameworks that define and regulate the rondas campesinas’ competences in
administering justice within their territories are Article 149 of the 1993 Constitution, Law
No. 27908 (Ley de Rondas Campesinas) and its regulations (approved by Decreto Supreme N°
025-2003-JUS). For further details on the role of the rondas campesinas in Cajamarca and Piura
in general and within mining conflicts, see Chapter1.
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exercise justice. However, as Rachel Sieder and Anna Barrera (2017, 642) have de-
scribed, representatives of the ordinary judiciary and the police are often “resistant”
to recognizing legal pluralism and to accepting the existence of alternative judicial
authorities on the local level. With regard the rondas campesinas in Peru, Julio Faun-
dez wrote that “the legal profession and the judiciary [...] have difficulties accept-
ing that community justice organizations have any role to play within the legal sys-
tem” (2005, 201). To judges and prosecutors, legal pluralism constitutes a challenge
to their own profession and they often meet community justice institutions with
great mistrust.’ The persecution of ronderos and ronderas on the pretext of kidnap-
ping should be understood in this context. During the judicialization of social con-
flicts, the latent tensions between the justicia ordinaria and the jusitica ronderil have
re-emerged and have been fought out in the courtrooms.

In addition, relying on the offense of abduction not only makes it possible to
attack the justicia ronderil as an important social institution in Cajamarca, but also
allows for demanding long prison sentences. According to Peru’s criminal code, ab-
duction is a serious crime which is to be punished with no less than twenty years
of imprisonment. The penalty shall be not less than thirty years in particular cases,
for example if the aggrieved party is a state official or a public servant (funcionario o
servidor piiblico).” The long prison sentences demanded could thus be attributed to
the fact that the governors were in official service at the time of the incident. The
criminal code also provides for this severe penalty when the aggrieved is kidnapped
for his activities in the private sector, which was relevant in the Yagen and Oxamarca
cases.

In the activists’ perception, this threat of long prison sentences did not corre-
spond in any way to the description of the events. The complainants in the Sorochuco
case, for example, had great difficulty explaining in court why the protest meeting
had been an abduction. It was foreseeable that a conviction under this classification
would have been difficult to enforce legally. On the other hand, because this type
of criminalization is a misuse or manipulation of the law, it was not clear whether
the judges would follow the written norms and the criminal code’s categorization of
offenses. The case of the ronderos from Oxamarca, who had been convicted for coer-
cion, had demonstrated this. The risk in such cases does not emanate from the law
orits code itself, but from a misuse thereof. This makes these cases particularly dan-
gerous because the rules of the game are not clear, and it is not possible to foresee
the basis on which the judicial authorities will make their decisions.

In the case of domination of law or domination by law, the rules of the game are
clear at the outset. Criminal law may be strict toward certain population groups or

9 Yet this distrust is mutual. | discuss the mistrust the rural population in Peru feels toward
official judicial authorities in Chapter 1 (see also: Faundez 2005, 190).
10  Peruvian Criminal Code, art. 152.
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with regard to specific behavior, or the law, as an institution, may be disadvanta-
geous to those who have no litigation experience and do not speak the language of
law. However, these two types of law’s domination can be responded to with specific
counterstrategies, as I discuss in the final part of this chapter. In law’s domination
through the misuse of the criminal code, however, the rule of law is eliminated and
a situation of arbitrariness prevails. This contributed to the threat and the great un-
certainty in the Sorochuco case.

The threat of criminalization

The first day of the Sorochuco trial continues with the questioning of witnesses. Both the prose-
cutor and the procurador, as well as the defense may interrogate them. The prosecutoris a man
in his late thirties who hectically leafs through his files. He seems poorly prepared for the case.
The judges repeatedly rebuke and correct him during the witnesses’ interrogation. The hearing
ends with the questioning of a policeman who was on duty in Sorochuco when the protest took
place. The officer’s statements are of little help to the complainants. Although he confirms that
a demonstration took place, he does not confirm the allegations of abduction, and his statement
does little to clarify the issues at stake. After questioning that witness, the judges declare the
hearing closed. They announce that the trial will resume ten days later. We leave the court-
room. The defendants seem relieved to have made it through the first day in court.

Afterthe hearing we meet again in Grufides’ office. Mirtha and Victor, the Coordinadora
lawyer, are satisfied with how the trial has gone so far. The attorneys’ observation is that the
complainants were not able to attribute any concrete offense to the individual defendants. The
prosecutor’s performance was unconvincing, they say, since he made many formal mistakes and
was repeatedly reprimanded by the judges. “Technically, there should be an acquittal,” Mirtha
concludes. But then she also expresses concerns and recalls the case of the ronderos from Oxa-
marca, who were sentenced by the same judges to a year’s unconditional prison sentence, not for
kidnapping as initially demanded, but for coercion, the subsidiary accusation. In the defense’s
view, there had been no evidence of a crime in this case either, yet a sentence was issued. The
two ronderos were able to escape from the courthouse and to evade arrest but have been hiding
ever since. Mirtha makes clear that this case demonstrated how unpredictable the judges are.
Her experience with the Oxamarca case thus becomes a benchmark from which the Sorochuco
case’s threat is deduced.

Then there is time for questions from the defendants. For some of the accused, the focus is on
clarifying practical, everyday issues. Manuel, a teacher from Celendin, asks whether he should
ask for permission to stay away from work next week when the trial continues. He is worried
about getting into trouble with his superiors. Other defendants react by laughing at him, say-
ing that if he was convicted next week, he could forget his work as a teacher anyway. Emper-
atriz, one of the women from Sorochuco, expresses concern as to how she would be informed
about the further course of the proceedings. She explains that she no longer has a mobile phone
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because she was constantly receiving threatening phone calls. Therefore, she is difficult to con-
tact at the moment. She says that she is being harassed in Sorochuco by the mine’s supporters.
Sorochuco is a small community. Those who, like Emperatriz and the other defendants, publicly
speak out against the mine are exposed to havassment and threats. Because of her commitment,
Emperatriz was ostracized by her family. She and her children now live in the market where
she also works. The social defamation is a heavy burden on her. She says that unknown people
have killed her dogs in order to intimidate her. But despite all her worries, Emperatriz smiles
confidently and says, “They will not defeat me.”

The strategy of criminalizing social protest is not limited to the legal sphere, but af-
fects people’s everyday lives, their social relations, and their political aspirations.
Activists and human rights lawyers claim that there is a policy of criminalization
in Peru. Part of this policy is, on the one hand, that the national government and
its local allies construct a hegemonic discourse against those who question extrac-
tive projects. The adaptation of legislation with regard to crimes committed in social
protest is part of this policy, but it also includes other strategies which go beyond the
law. Criminalization is about defining and sanctioning criminal behavior, whereby
it remains socially contested who retains the power of definition to determine what
is considered criminal or legitimate behavior. Public defamation and the stigmati-
zation of opponents through this hegemonic discourse plays an important role in
criminalizing social protest. In the following sections, I argue that the law’s threat
emerges from different fields and affects the activists in their everyday lives, through
the loss of time and money, but also in their political mobilization, through defama-
tion and stigmatization. Furthermore, social conflicts in the Cajamarca region have
revealed that the latter aspect permeates communities and families and leads to so-
cial tensions and even violence in the affected comunidades.

Losing time and money

The Sorochuco trial continues about ten days after the first hearing. As a precaution, only those
defendants are present who did not attend the first hearing and who have therefore been de-
clared in contempt of court, which theoretically means that a warrant can be issued for their
arrest. The other defendants are not obliged to join the hearing because they have already been
questioned. Since it is not clear whether the court will pass a judgment, they have stayed away
to avoid being arrested in case of a conviction.

During accreditation, Mirtha states that she represents fifteen defendants. “Only fifteen?”
asks the judges’ spokesperson. A short discussion follows, in which it becomes clear that the one
man who is not represented by Mirtha has no lawyer of his own and that he will therefore be
represented by the public defender. In contrast to the first hearing, however, no representative
of the public defender’s office is present. The concerned defendant is not here either. The judges
decide that the hearing cannot continue under these circumstances. The spokesman suspends
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the hearing and postpones the further course of the trial until the day after tomorrow. Mirtha
is frustrated. She hoped that the trial would come to an end soon. The two defendants who are
present today will have to travel again to Cajamarca two days later, which will mean a further
loss of time and money for them because of the travel costs, but also because they will again be
absent from work on that day.

Criminal proceedings against activists in Peru are lengthy and often drag on for
years. Delays occur when new judges are appointed and when these judges must fa-
miliarize themselves with the cases. Every year in February or March, the judiciary
is on holiday for thirty days; nearly the entire institution stands still for a month.
In addition, strikes are not uncommon and often paralyze the judiciary. But even
when it operates properly, delays and interruptions in criminal proceedings often
occur. Hearings are suspended because public prosecutors, public defenders, trans-
lators, or judges are absent (Visquez 2018). Another common reason is when the
responsible authorities have not had the time to study the files and to prepare for
the hearing. The lawyers of criminalized activists see this as a delay tactic to keep
the court cases open for as long as possible (see also: Chérrez et al. 2011, 115). In other
Latin American countries, this strategy is widespread too. The IACHR observed that
criminal proceedings against human rights defenders often take a disproportion-
ately long time. According to the commission, the underlying aim is to intimidate
the prosecuted individuals and to restrict them in their political and social work.
The constant postponement of hearings is described as a strategy to prolong court
proceedings (CIDH 2015, 96-7).

The loss of time, and consequently of money, is one of the major impacts on the
daily lives of prosecuted activists. The authorities considered the Sorochuco case to
be a complex legal process. It was therefore not dealt with in Celendin, as it would
normally be the case since the events took place within the province of Celendin.
Instead, it was transferred to a court in the city of Cajamarca. For the people of
Sorochuco and Celendin, each court hearing meant the loss of an entire working
day. This high expenditure of time is related to the law’s locality. As Ewick and Silbey
(1998, 96) described, judicial institutions are placed in specific locations. For people
living in geographically marginalized places, for example in rural areas, it is often a
great burden to travel to the places where the law is administered. People who want
or need to interact with the law often cover longer distances and “have to enter lit-
erally the space of the law” (Ewick and Silbey 1998, 96). This loss of time has a social
aspect, too. Ewick and Silbey borrow E. P. Thompsor's expression of “the law’s time”
to describe the temporal dimension of legal processes. “The law’s time” is the “time
spent away from work, or family, or neighbors, or leisure” (1998, 98). It is a disruption
of people’s routines and everyday life.

In many cases, it is the “physical distance of courts from local communities”
(Faundez 2005, 202) that becomes an obstacle for defendants. For the ronderos from
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Yagen, for example, a single court date in the city of Cajamarca meant a three-
day trip. Their village is not connected to the national road network. Therefore, the
ronderos first walked for six hours to Bella Aurora, where they took a shared taxi
to Celendin. In Celendin they spent the night before going to Cajamarca the next
day. When their hearing was suspended after fifteen minutes because the public
defender and two of the defendants were not present, as sometimes happens,
this led to great frustration among the ronderos. They left their families and their
work behind for nothing and unnecessarily spent money on travel, money that was
already scarce.

Thus, law is not only socially distant from rural people through the domination
of law and through the peculiarity of its mechanisms and its language but is also
distant through its geographical location. To stay away from work means the loss
of a full day’s income for the accused, especially for those who are self-employed or
who work in agriculture. Thus, a court hearing has negative effects on the financial
situation of the prosecuted. As the example of Manuel from Celendin revealed, for
those who are formally employed, a court case is a burden, too, since it is difficult
to conceal from superiors. Defendants must ask for permission to be absent from
work for a hearing, which can result in sanctions.

In addition, the loss of time is characterized by a gender dimension with women
facing particular difficulties. Due to court hearings they cannot fulfill their duties
and care work at home. Among the defendants from Sorochuco was Cecilia, a wo-
man who takes care of her grandchild because her daughter lives and works in Lima.
Cecilia suffered accusations from her family because she had to abandon this task
during the trial. For her, being confronted with the trial meant not being able to ful-
fill the role that her family expected her to take on. In addition, court hearings are a
particularly heavy burden for young mothers. Tatiana, a single mother from Celen-
din, experienced this when she appeared during one of the court hearings in 2015
with her son, whom she had to breastfeed. She was not admitted to the courtroom
with her child but was also unable to find someone to take care of her son during the
hearing. She was threatened with being declared in contempt of court because she
did not comply with the call to attend the trial. Thus, she was restricted in her right
to defense and had to reckon with reprisals by the judicial authorities (see also: Sil-
va Santisteban 2017, 85, 102). These examples illustrate how the legal sphere stands
in stark contrast to the sphere of everyday life, how the criminalization affects the
activists in their daily activities, and also how tasks of daily life limit defendants in
their possibilities in criminal proceedings. This materializes in the loss of time and
money, the first form of how criminalization threatens the individual activists.
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Disputes and defamations

Beyond disrupting everyday life or working life, the criminalization strategy also has
an emotional effect on the prosecuted activists. Eckert (2014) wrote about how the
threat of criminal prosecution in the context of terrorism prevention affects the so-
cialrelations of those prosecuted and how it limits their scope for action. In the Soro-
chuco case, we observed a similar phenomenon, which stems from two different ty-
pes of threats. First, the legal proceedings were in-and-of-themselves threatening
to ordinary people who had no experience with the judiciary and who had never be-
fore set foot in a courthouse. To stand before the law and to face the judges who
interrogated them was an intimidating experience for many of the accused. It was a
moment when the domination of law was clearly invoked by the judicial authorities.

Second, the prosecuted had to face the threat of a concrete sanction because of
the domination by law and because of the misuse thereof, thus the threat emerging
from law’s consequences. During the trial, the threatened prison sentence of more
than thirty years led to a quite dramatic situation for the activists, especially shortly
before the judgment was passed. Precautions were taken within the movement, and
discussions were held regarding which persons would take over the organizations’
leadership in case of a conviction. In addition, the threat was effective at the indi-
vidual level, too. Tatiana, the woman from Celendin, told me afterwards that on the
day of the judgment she had set off toward the Ecuadorian border to escape a possi-
ble arrest. “I am a single mother,” she told me. “I cannot go to prison. Who will then
take care of my child?” This threat also stemmed from the activists’lack of knowledge
oflegal processes. They depended on the decisions of the court and the work of their
lawyers and lost control over their future prospects. This uncertainty was difficult
for many to bear.

Regarding their political mobilization, the criminal proceedings had, on the
one hand, brought the group of activists closer together, some of whom had hardly
known each other personally before the trial. On the other hand, however, some of
the activists involved will in the future think twice about whether to participate in
political protest and risk receiving another criminal complaint. Moreover, the threat
of prosecution acts as a deterrent to those affected by such criminalization cases,
and it also discourages other people from becoming involved in social movements.
An activist from Sorochuco pointed out, for example, that there are hardly any
young people involved in the social movement in his community. He said: “Young
people ask themselves, ‘Why do you put yourself in that situation?” In his view,
social protest is de-legitimized in order to gradually neutralize it and to deprive it
of the population’s support. Criminalization restricts the activists’ political space
and prevents other people from joining the protest. In addition, criminalization not
only acts as a deterrent to future protesters, but it also reduces the probability that
activists will be able to hold official political office, because criminal proceedings
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make it much more difficult for them to run for office. This was an important issue
when it came to deciding whether members of the social movements in Celendin
would stand as candidates in the regional elections. Many activists saw the court
proceedings against them as attempts to keep them from running for office. This,
too, reveals the dimension and impact of criminalization on political mobilization.

In addition, there is the social dimension of the consequences of criminaliza-
tion. Criminalization also restricts people in their personal relations. The lines of
social conflict often run across communities and even across families. Emperatriz,
for example, was disowned by her family because of her involvement in the protest.
Others recounted that they had conflicts with their partners, siblings, or other fami-
ly members who accused them of being involved in criminal activities. Many of the
activists said that as a consequence of the defamation they participated less often in
public events and communal festivities. Participation in the carnival, for example,
was repeatedly discussed by the activists. Many of them were afraid that opponents
could attack them during these festivals. In order not to unnecessarily expose them-
selves, they stayed away from the events. Moreover, there was not only fear of assaul,
but also of social exclusion. Cecilia from Sorochuco is active in her church. She told
me that, as a consequence of the social conflict, she no longer travels to other villages
to attend masses because people there had discredited her for her commitment to
the social movement.

The activists from Celendin complained that the defamation they experienced
in their communities and their families was fueled from outside. In their opinion,
untruths about the social movement were spread via local newspapers, radio stati-
ons, and social media portraying them as criminal, violent, or even associating them
with terrorism. During the Escuela de Lideres y Lideresas in Celendin, these defamati-
on campaigns were discussed. Mirtha led the discussion and asked the participants
to share their experience:

Mirtha: How do people look at us? How do they look at the one who says, for ex-
ample, “I don’t want this mining project to enter my territory because it’s dama-
ging my life?” How do they qualify us?

Activist: They treat us like troublemakers.

Mirtha: What else?

Activists: [They call us] revolutionaries. — Radicals. — Terrorists. — Crazy. — Violent.
— Anti-development.

Mirtha: That's it. Those qualifications are part of the criminalization. Criminaliza-
tion is a web of not only political, legal, but also communication strategies. The
communicational part has contributed in a great way to construct the criminal
subject as someone who, like us, thinks differently. — Escuela de Lideres y Lide-
resas, March 2017, Celendin (field notes, own translation)
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According to Mirtha and the other activists, the media, but also state and private
actors, play an important role in bringing up such defamation campaigns. Through
defamation, the other side would try to delegitimize the role of human rights acti-
vists and to “construct the criminal subject.” By being constructed as “criminal sub-
jects,” activists lose their fundamental rights, such as the right to protest or the right
to political participation. Moreover, they become outlawed criminals who can be at-
tacked with impunity. Thereby, activists become vulnerable, not only to attacks by
mine advocates, but they “could be attacked by any ordinary person who believes
that discourse,” as Mirtha said.

In extreme cases, the social tensions caused by the defamation campaigns result
in physical violence in the communities. During the workshop, Mirtha went on by
saying the following:

Because we are already criminalized, we are already qualified as a criminal sub-
ject. If one day someone kills us, people will say, “For being a criminal, for being
violent, for being unruly, that happened to him.” That's what they said about our
compaiieros who died [during the protests in July 2012 in Celendin], right? “For
being unruly,” or “for joining the revoltosos [rioters].” Or “What were they doing
in the middle of the mob of revoltosos?” They have already created a criminal
subject in us to legitimize even the aggressions we may suffer. That is the policy
of criminalization which is being deployed. —Mirtha, lawyer with Grufides, Escuela
de Lideres y Lideresas, March 2017, Celendin (field notes, own translation)

One case that strikingly highlights these violent conflicts in the communities is the
case of the leader and rondero Hitler Rojas from Yagen. Hitler Rojas was a leading cri-
tic of the Chadin 2 dam project and was elected mayor in his district. Only a few days
after his election, he was shot dead in December 2015 by a member of his commu-
nity. The murderer was prosecuted and convicted, but various shortcomings mar-
ked the criminal proceedings. In the first instance, the murderer was sentenced to
a six-year imprisonment, which in the eyes of the social movements meant a mild
sentence. Only after Rojas’ family appealed the ruling, did the judicial authorities
tighten the sentence from simple murder (homicidio simple) to aggravated homicide
(homicidio calificado) and increase the prison sentence to twenty-one years. Accord-
ing to Mirtha, who led the appeal, the message that the judges sent with the first
judgment was clear: “This marn’s life is worth nothing.” She repeatedly compared Ro-
jas’ case to the criminalization cases. The prosecutor demanded a prison sentence
of more than thirty years for the participants of what she considered to be a legiti-
mate protest, but an activists’ murder had resulted in a prison sentence of only six
years. For Mirtha and the activists, this direct comparison revealed the arbitrariness
of the local judicial authorities’ jurisdiction and the unpredictability of legal proces-
ses. Furthermore, it again pointed to the misuse of law in the criminalization cases.
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De-constructing the criminal subject

On thethird day of thejuicio oral of the Sorochuco case, the defendants who could not previous-
ly attend the trial ave questioned. In addition, a local journalist is summoned and interrogated
as witness, and the admission of different pieces of evidence to the trial is discussed. Then the
prosecutor and the defense lawyer make their closing argument. It is the moment when the two
sides are again given time to present their legal argumentations. The statements made during
the juicio oral by the defendants, the complainants, and the witnesses are used to underline
these positions. The prosecutor insists that the trial has proven that the accused held the two
governors captive for about two hours and that they consequently kidnapped them. He main-
tains the demand for a prison sentence of more than thirty years.

Mirtha, by contrast, does not again go into the discussion of what happened in Sorochuco
on that day in April 2013, but focuses her summation on the trial and the results that have co-
me to light during the hearings. She relies exclusively on procedural arguments and declares:
“I want to start by saying that, basically, if there is not sufficient and adequate evidence in a
given process, we cannot declare the guilt of any person. This violates fundamental principles.”
She continues, saying that no evidence has been presented during the trial which proved the
defendants’ involvement in the alleged crimes and that the evidence presented to the court “has
ended up losing all evidentiary value.” With regard to the formal procedural rules of a criminal
proceeding, Mirtha explains that “we all know that the evidence must meet the requirements
of existence, validity, and evidentiary effectiveness [existencia, validez y eficacia proba-
toria].” In her view, the evidence presented by the prosecutor did not meet these requirements.
Therefore, Mirtha concludes by saying that “it would be a complete absurdity for justice to decla-
re the guilt of my patrocinados for any crime that is imputed here” because the “jurisprudence
speaks of sufficient evidentiary material to preserve the presence of innocence. If we do not have
sufficient evidentiary material [...] this does not have accrediting force.”

In addition, Mirtha claims that after the validity of the evidence and the witnesses had be-
en refuted, only the statements of the complainants remained and that, thevefore, the question
arose regarding whether a conviction for a criminal offense could be given based only on the
statements of the aggrieved parties. “The doctrine, the jurisprudence says yes,” Mirtha admits.
However, she continues, explaining that the jurisprudence asks certain “gquarantees of certain-
ty” to be provided, for example “the absence of subjective incredibility, the verisimilitude, the
persistence of incrimination.” She points out that these requirements were not fulfilled and con-
cludes by saying, “In that sense, I ask your honorable office to value these means of evidence and
to declare the acquittal of all my patrocinados.”

Then everything happens very quickly. The bench’s speaker asks everyone to leave the room.
We go into the small courtyard and wait. Mirtha says that the judgment will now be rende-
red. We all maintain a tense silence. After a few minutes, we ave invited back in. The bench’s
speaker announces the judgment: “The court considers that the public prosecutor’s office has not
complied with its constitutional function, which is to provide evidence to support a conviction
against the accused.” The judge states that the accusation was “weak” and could not identify
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any illegal behavior on the part of the accused. He follows Mirtha’s argumentation in saying
that the only pieces of evidence available to support the allegations were the statements of the
complainants. In the trial, however, it had become evident “that they are surrounded by a cer-
tain subjective incredibility.” The spokesperson concludes that “with these considerations, the
Collegiate Court of Cajamarca decides to acquit the accused.” He announces that the official
judgment will be read twelve days later and closes the session.

Immediately after the judgment, the situation in the courtroom remains calm. Nobody
speaks out loudly; nobody cheers. We inform the defendants of their acquittal via WhatsApp.
Mirtha packs her files and we leave the courtroom. About twenty police officers in full gear with
helmets and shields are standing in front of the courthouse’s entrance. Apparently, it had not
been clear what the judgment would be today, and the police was requested to be ready to inter-
vene in case of any protest against a conviction.

We return to Grufides’ office for a short evaluation of the judgment. The news about the
acquittal has instantly spread to Celendin and Lima. Mirtha is constantly receiving calls from
people who congratulate her on her success. Like the defendants who had to join the hearing
today, the lawyer also seems relieved. She tells us that she woke up at four in the morning and
went through her summation again. She had also felt very nervous in recent weeks, she admits,
because she felt that the lives of others depended on her work.

The activists prosecuted in the Sorochuco case coped in different ways with law’s
domination and with the threat of criminalization. Some activists found support in
religious beliefs, which became apparent, for example, in the way and to whom the
defendants manifested their gratitude for support after the acquittal was reached.
After the lectura de la sentencia, the judgment’s official reading, we met again in the
office of Grufides to discuss the judgment and to celebrate the activists’ victory. Al-
most all sixteen prosecuted activists were present that day, and many of them rose to
speak and to individually express their gratitude. Many thanked, “first and foremo-
st, God for guiding them through this process.” Cecilia from Sorochuco, for example,
thanked God for “touching the hearts of the judges.” A man thanked God for “giving
doctora Mirtha the knowledge and strength” that led to the acquittal.

For others, the success in the criminal case depended on secular strategies. The
support of national and international networks, for example, was perceived as im-
portant by many of the criminalized activists. In the Sorochuco case, various na-
tional and international NGOs reported on the trial. NGOs sent a joint letter to the
judicial authorities in Cajamarca expressing their concern about the case. The aim
of this letter was to discursively de-construct the image of the criminal subject and
to counter the hegemonic narrative of the violent activists as depicted by the com-
plainants. In addition, the aim was to highlight that the protest in Sorochuco had
been a legitimate political intervention. As I discuss later in this book, this kind of
influence on the judicial authorities is an attempt by human rights organizations
to challenge the hegemonic discourse of criminalization. It is difficult to assess to
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what extent this strategy was ultimately successful in the Sorochuco case because
other strategies played a significant role in the acquittal, as well. However, for the ac-
tivists themselves, the support they received from outside was an important source
of strength, at least emotionally.

What seems much more important to me was Mirtha’s legal reasoning. In one of
the first meetings, she explained that her aim was to challenge the strategy of crimi-
nalizing social protest by invoking law and legality herself. “We have to legally decon-
struct the discourse of criminalization,” Mirtha announced. The prosecutor’s strate-
gy had been toindictalarge group of people. Mirtha took advantage of this by asking
witnesses and complainants repeatedly during the trial whether they could ascribe
a specific act to the individual defendants. In doing so, she relied on the principle in
criminal law that a person can only be convicted if an act can be directly attributed
to him or her. Neither the complainants nor the witnesses were able to make such
an attribution and to specify who of the sixteen prosecuted had actually committed
the alleged crimes of abduction or coercion.

Two witnesses were questioned in the criminal trial, a police officer, and a jour-
nalist. Both testified that they had been in Sorochuco when the alleged events took
place, but neither of them could give a precise description of the incident. Their
statements were contradictory and inaccurate. The journalist even said during his
interrogation that he did not want to accuse anyone of anything, but what he wan-
ted was “peace for his village.” In addition, a police report (acta de constatacién policial)
was presented as evidence in which the events were recorded by the police. During
the trial, however, it turned out that the document’s author described the events ba-
sed on information given by a third person and not based on own observations. Mir-
tha argued that the presented acta therefore lacked veracity and validity as a piece of
evidence.

In the trial, Mirtha based her argumentation on judicial norms and on the Pe-
ruvian legal framework. She strictly applied the written word of the Peruvian crimi-
nal code and on the exact text of the criminal procedure code. While the prosecutor
and the ex-governors mobilized the law from above in order to intimidate the activists
and to restrict them in their political mobilization and in their daily life, Mirtha al-
so succeeded in using judicial mechanisms to get the activists acquitted. She also
“enacted” (Welker 2014) the law, its written norms, and its procedures and thereby
wanted to overcome the misuse of law through the prosecutor. Thereby, Mirtha took
advantage of law’s intrinsic procedural nature, as described by Rodriguez-Garavi-
to (2011b, 273), i.e. the characteristic and the ability of law to establish and impose
social rules and alingua franca for negotiation between otherwise opposing parties.

The defendants did not oppose the law either. As Milton recalled to the group in
one of the first meetings, it was important “to follow the instructions given by the
lawyers,” that is, to participate in the trial according to the rules endorsed by the
judicial experts such as the lawyers, prosecutors, and judges. They did not involve
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themselves in “a resistance understanding of legality” and did not “enact a resistant
consciousness of legality” (Ewick and Silbey 1998, 188-9), but rather followed the rule
oflaw, although many of them had little to no confidence in the system of justice. This
again reveals the domination of law and the hegemonic power judicial institutions
impose on the individuals standing before the law.

Conclusion

Criminalization of social protest does not stop at the doorstep of the courthouse but
enters the political sphere as well as the communal and family domain. Criminaliz-
ation arises from the power to define a certain behavior as illegal and to define who
is prosecuted as a criminal subject and sanctioned for his or her actions. Ewick and
Silbey described how people who perceive legal means as unreliable “turn to other
means, such as acts of resistance” (1998, 238). What I found in the Sorochuco case,
however, was people being confronted with an attempt to misuse and manipulate
the law. Their strategy was not to turn to other means, but to recapture law and le-
gality in order to win in court. Their counterhegemonic act was not to defy the law
or to take a stance against it, but rather to invoke it against those who attempted to
misuse it.

At the same time, however, legal mobilization from above in these criminalizati-
on cases stands in sharp contrast to the impunity of state and corporate actors for
human rights violations, which I describe in Chapter 3. In the perspective of many
activists in Cajamarca, the system of justice is hardly accessible to them. “If we file
a complaint against the mineros, the public prosecutor’s office will immediately dis-
miss it. But if they report us, we are prosecuted and we face long prison sentences,”
one activist told me. These differences in the official treatment of rights violations
have led social movement activists to adopt a negative attitude toward legal proces-
ses. They perceive law as an instrument used by “groups of power” (grupos de poder)
— be it powerful economic or political actors — to repress dissent and to criminalize
social protest. As this chapter has demonstrated, criminal proceedings are a major
hurdle for the persons concerned, restricting them in their everyday lives, but also in
their social relations and political activities. In the Sorochuco case, Mirtha was able
to obtain an acquittal, but other cases, such as the case of the ronderos from Oxamar-
ca, demonstrated that trials can also end in convictions." It is this indeterminacy
of law and the unpredictability of legal processes that makes the criminalization of
protest particularly dangerous for social movements.

11 The two ronderos appealed against the ruling and were later, in May 2019, acquitted of all
charges.
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In the Sorochuco case this unpredictability of legal processes became apparent
once more after the acquittal. When I returned to Cajamarca for the second round
of fieldwork in 2018, I was surprised to hear that the lawsuit had been reopened and
sent to the Court of Appeals in Cajamarca. When I had left Cajamarca some months
before, the activists had told me that the deadline to appeal had elapsed without any
further actions by the opposing party. As it turned out, however, the activists had
misinterpreted this deadline because it did not begin on the day when the official
reading of the judgment took place, but when the complainants and the prosecutor’s
office were notified in written form about the court order. The appeal was therefore
lodged within the prescribed time. According to the activists, the two governors, the
prosecutor’s office, and the procurador had all appealed the first judgment.

Thus, we went back to the courtroom in May 2018 — about fourteen months after
the first acquittal had been granted. For me it was a nice opportunity to meet the
people from Sorochuco again, but for them it was frustrating to appear once more
before court. The hearing can be summarized very briefly as it was suspended from
the outset. We waited in the courtroom. The ex-governors were also present. After
waiting a short time, a court clerk appeared and informed us that the hearing would
be postponed because the judges had changed recently and had not had enough time
to prepare for the hearing. For the defendants this meant, once more, that they had
traveled in vain to Cajamarca. Later, the activists told me that the hearing was finally
scheduled to take place in August 2018. However, it was then postponed again becau-
se one of the judges was unable to attend, and the magistrate appointed to replace
him was busy with other proceedings. Ultimately, the hearing on the appeal took
place at the beginning of September 2018. The court rejected the objections of the
opposing party and confirmed the acquittal of the sixteen activists. After five and
a half years of criminal proceedings and about more than a dozen court hearings,
their acquittal was final.
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Wednesday, 3 May 2017
Delivery of judgment in the case of Maxima Acuiia and her family.

Larrive at the Palacio de la Justicia shortly before eight in the morning. As usual at this time
of the year, thick gray clouds hang over Lima. The traffic in front of the Supreme Court is not
yet as crowded and noisy as it will be a few hours later. On Facebook, Amnesty International
and several national NGOs have called for a plantén, a rally, to which about seventy peop-
le announced their participation and about 260 people showed their “interest.” However, at 8
a.m. only two members of Amnesty International ave there. They brought signs with them that
say, “Maxima no estd sola — Mdaxima is not alone,” and positioned themselves by the foun-
tain across the street from the courthouse. A few reporters are standing on the other side of the
street and wait with cameras. They immediately start filming when a taxi stops at the sidewalk
and Maxima Acuiia, her husband Jaime Chaupe, and Elias, their son-in-law, arrive. The three
quickly get out of the taxi and enter the courthouse through a side entrance. I enter the buil-
ding through the visitors’ entrance. Via a narrow staircase I reach the upper floor and cross a
populous hall with a high ceiling.

In front of the entrance to the actual courtroom, there are already many people standing
around, mostly elegantly dressed people over fifty —men in dark suits and women in two-pieces.
The Chaupe family sits on a wooden bench to the right of the entrance to the courtroom, some-
what separated from the crowd of other people. Maria Elena Foronda, a Member of Parliament
of the leftist party Frente Amplio, is with them, later joined by Mirtha, the lawyer working
with Grufides, and Hugo Blanco, the icon of the Peruvian campesino movement. Rocio Sil-
va Santisteban, the former executive secretary of the Coordinadora, and Marco Arana, the
former priest and founder of Grufides, who is now a member of Congress for the Cajamarca
region, appear and talk to the family. Juliana from EarthRights International also arrives and
joins the group. The Peruvian human rights movement seems to have sent its most important fi-
gures to the court hearing. Several reporters and photographers stay with the group constantly,
taking pictures and filming.

Shortly after 8:30 a.m. the crowd becomes vestless as the entrance to the hall is opened. A
few people, primarily those directly involved in the court case and their lawyers, are called up
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and let in. The remaining people start following them; a crowd develops because the entrance
is narrow, and space — and especially places to sit — in the courtroom is limited. I make it in
and get a seat on the right side of the hall in one of the back rows. The Chaupe family and their
supporters sit on the left side. Reporters with cameras have taken up position between the two
rows of chairs, completely blocking the view to the left and to the front.

Ajudge opens the hearings and begins to make a statement in the most complicated official
language. I hardly understand anything, only that the trial or the decision has been postponed
again. The young woman sitting next to me and I look at each other confused. “;Otra vez?” we
wonder. Is the decision seriously being postponed again? Did Maxima and her family travel to
Lima again invain? Suddenly, however, it becomes clear that this first pronouncement concerns
a different court case. The judge then moves on to the Chaupe family’s case and asks the lawyers
of the two parties to introduce themselves. Mirtha steps forward, takes a seat, and states her
name and her registration number as a lawyer at the Colegio de Abogados in Cajamarca.
The judge announces that the court has reached a decision and asks the clerk to vead it out loud.
The clerk presents the decision of the court and reads the ruling so quickly that I again hardly
understand anything. However, my neighbor confirms that the decision is positive: Maxima
and her family have definitively won the legal battle against Minera Yanacocha.

As with the sentencing in Cajamarca in the Sorochuco case, the uncertainty in the
courtroom as to whether to applaud or not is noticeable. The room is filled with beaming faces,
but no one dares to cheer or applaud in this formal and disciplined courtroom environment.
The judge ends the hearing with the ringing of a bell. Then the hustle and bustle at the door
starts again but now in the other direction. Reporters with cameras surround the family
and accompany them outside into the hall of the courthouse. Maxima and Mirtha ave being
interviewed, they are hardly visible behind all the media people. Jaime and Elias stand next to
them; congressmen Marco Arana and Maria Elena Foronda remain next to them to be in the
picture as well. From outside, chants and slogans come floating into the building. Apparently,
more people have joined the rally. I notice a man in a suit standing around in the hall, who
I believe I recognize from newspaper photos as a lawyer of Minera Yanacocha. He looks lost,
and when none of the reporters turn to him, he walks away quickly.

I go down to the ground floor to be outside in front of the courthouse when Maxima and
the others leave the court via the main staircase. However, I get hopelessly lost in the many
corridors and rush past the many offices, which all look the same, up and down the corridors
without finding the right exit. By the time I finally hurry out of the door, the others have al-
ready left the courthouse and have joined the supporters of the plantdn on the other side of the
street. The crowd has grown to about thirty or forty people. Other members of Amnesty Inter-
national, activists from the women’s organization FENMUCARINAP' and from other NGOs
and grassroots organizations have joined them. Many carry signs, posters, or flags. Milton is

1 Federacion Nacional de Mujeres Campesinas, Artesanas, Indigenas, Nativas y Asalariadas del Peri,
National Federation of Peasant, Artisan, Indigenous, Native and Wage-Earning Women of
Peru.
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also there, who traveled from Celendin to Lima for another event and came to show his support
with the Chaupe family.

Further interviews by the reporters with Maxima, Mirtha, but also with Marco Arana fol-
low. Photos are taken with the different support groups, with the women'’s organization, and
with Amnesty International. The activists and members of the NGOs take photos with their
mobile phones. Everyone talks loudly and is excited. Using a megaphone, Maxima turns to the
crowd and thanks them for the support. An NGO lawyer holds a mobile phone to her ear so
that she can receive congratulations from afar. Amidst all this excitement, Maxima seems con-
fused and probably cannot fully vealize her victory yet. Amidst all the happy, beaming faces,
she continues to look worried, and the whole scene just seems to be too much for her.

Introduction

With the pronouncement of the Supreme Court’s judgment in Lima, a long-lasting
legal dispute ended on May 3, 2017. The court case concerned the accusation by the
mining company Minera Yanacocha that the campesino family of Maxima Acufia and
Jaime Chaupe and their adult children had illegally occupied a plot of land in the
Cajamarca region. At the local level, the family had initially been found guilty of this
alleged crime and was sentenced in a local court. Later, an appeal body in Cajamarca
had acquitted them. The company did not accept this judgment and took the case to
the Supreme Court in the capital, where it was then finally concluded with a decision
about the cassation appeal. The court case was part of a larger legal dispute that had
been going on between the family and the mining company since 2011, and which
has long been about much more than a simple land dispute. As I mentioned in the
introduction, the disputed land is located in the area of the planned Conga Mine.
In order for Minera Yanacocha to be able to realize this mining project, the family
would need to leave the land. However, the Chaupes have argued that they never sold
their land and that they will not leave it. On several occasions, the mining company
attempted to evict the family from the land and allegedly committed human rights
violations in doing so.

Within the Conga conflict, the Chaupe family, and in particular Madxima Acuiia,
became central figures of resistance against Minera Yanacocha’s mining project. Va-
rious national and international NGOs, but also local social movements and grass-
roots organizations ran solidarity campaigns to support them (Hoffman 2017, 59).
In these campaigns, a recurring picture emerged relatively quickly, juxtaposing the
campesino family, whose modest livelihood in subsistence agriculture is threatened,
to the company Minera Yanacocha, which is attempting to deprive them of their tier-
ra, their land. The resulting image was that of David against Goliath, an image that is
well suited to publicly denounce transnational mining companies for human rights
violations and environmental damages.

149
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Furthermore, the support campaigns by national and international NGOs fol-
lowed the typical patterns used by transnational advocacy networks to support
local political struggles through international attention and external pressure. As
mentioned in the introduction, such transnational advocacy networks are a fre-
quently used means of accompanying legal struggles arising from social conflicts.
Various authors have discussed this phenomenon in recent years in their research
on transnational social movements, including, for example, Kirsch (2007, 2014,
2016), Rajagopal (2003), Nash (2012), and Santos (2005) and Rodriguez-Garavito
(2005, Santos and Rodriguez-Garavito 2005). In their well-known book on “activists
beyond borders,” Keck and Sikkink (1998) described the efforts of transnational
advocacy networks as an attempt to create a “boomerang effect” by relying on allies
abroad. Others described this phenomenon of transnational networking and alli-
ance building as “counterglobalization” (Kirsch 2007), “globalization from below”
(Santos 2015, 11), or “subaltern cosmopolitanism” (Nash 2012). Basically it is about
local protest movements networking internationally and thereby strengthening
their scope of action and their bargaining power.

This chapter is aimed at contributing to these discussions and seeks to analyze
the example of the Chaupe family to shed light on how such transnational advocacy
networks evolved in the Peruvian context. In doing so, I am interested in analyzing
the relations between the support campaigns and the legal disputes at stake. In the
first part, the chapter traces the land dispute between Minera Yanacocha and the
Chaupe family and outlines the main points of the conflict and its judicialization
into a legal dispute. In the second part, I then reflect on the transnational support
campaigns in favor of the family and illustrate how these manifested themselves and
had an impact at the local level. In doing so, I focus in particular on the campaign
of Amnesty International and reflect on possible impacts of such a campaign on the
legal proceedings that the family and Minera Yanacocha went through.

These considerations are linked to my analysis of legal mobilization from below
and from above, respectively, and thus build on the discussions in the previous chap-
ters. I am particularly interested in how hegemonic discourses are negotiated in a
legal dispute at the local level in the face of the campaign of a transnational advo-
cacy network. The “juridification of protests,” as Eckert et al. (2012a) called it, and
the reference to international human rights discourses offer an ideal starting point
for mobilizing international support.

From a land dispute to legal disputes

The piece of land around which the conflict between Minera Yanacocha and the
Chaupe family evolved is locally referred to as Tragadero Grande and belongs to the
comunidad campesina of Sorochuco in the province of Celendin, Cajamarca. Jaime
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Chaupe and Maxima Acufia acquired possessory rights to Tragadero Grande from
a relative of Jaime in 1994 and have, as they claim, been using it for subsistence
farming ever since (RESOLVE 2016, vii, 31-2, Hoffman 2017, 59).> With the purcha-
se of the land, Jaime Chaupe and Mdxima Acufia became members of the peasant
community of Sorochuco (Visquez 2016, 8).

In the late nineties, the company Minas Conga acquired land from the comunidad
campesina to develop a mining project in the area. As I discussed earlier (see Chapter
1), there are particular legal requirements to purchase land owned by a comunidad
campesina, which the mining corporation claimed to have fulfilled at that time. Ac-
cording to the Chaupes’ view, the community, however, did not decide to sell all the
land requested by the mining company, but only individual plots of land, the owners
of which had agreed to sell. Jaime Chaupe and Maxima Acufia were not among those
who had agreed to sell (Visquez 2016, 8). In 2001, Minera Yanacocha acquired Minas
Conga and all its assets, including the land titles, which, according to the compa-
ny, also included the area of Tragadero Grande (RESOLVE 2016, 8, Visquez 2016,
8). However, members of the Chaupe family insisted that they never sold their land
(RESOLVE 2016, 18). Consequently, both the company and the Chaupe family clai-
med Tragadero Grande for themselves, and both sides claimed to have documents
proving their ownership of the land.

In 2011, the mining company carried out infrastructure work in the area, which
led to the first confrontations between corporate employees and family members.
The conflict escalated in May 2011 when employees of Minera Yanacocha attempted
to evict members of the family from the disputed land, burning down a hut they had
built and destroying their potato fields (Li and Paredes Pefafiel 2019, 229). Three
months later, the company made another attempt to clear the land. The family ac-
cused the company employees as well as the security forces accompanying the mine
workers of threats and the use of physical violence (RESOLVE 2016, 22-3). In the ye-
ars that followed, a number of other such clashes occurred, in which company em-
ployees allegedly threatened family members, used violence, destroyed the planta-
tions in their fields, and tore down huts and animal shelters. In the early years, the

2 In 2015 and 2016, the Washington-based U.S. NGO RESOLVE conducted what it claims was an
“Independent Fact Finding Mission” in Cajamarca and summarized its observations on the
conflict between the Chaupe family and Minera Yanacocha in a report (RESOLVE 2016). RE-
SOLVE was commissioned and paid for by Minera Yanacocha’s parent company, Newmont
Mining. Although the mission’s report was commissioned by the mining company itself, it
recognized that in the context of the land rights dispute the mining company repeatedly vio-
lated human rights and internal corporate rules. The report provides an important basis for
the description of the events in this chapter and was supplemented by data | collected du-
ring my field research in Cajamarca and information from other literature, NGO reports, and
newspaper articles.
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mine workers were accompanied by police officers who were later replaced by per-
sonnel from the private security company Securitas commissioned by the mining
company.

In these interventions, the company argued that it was the legal owner of the
land and therefore had a right to vacate it on its own. In doing so, Minera Yanacocha
invoked its right to conduct an “extrajudicial defense of the property” (defensa posesoria
extrajudicial, Minera Yanacocha 2015a, 2015b, 2016). Under the Peruvian Civil Code,
a defensa posesoria extrajudicial constitutes a legal mechanism that allows an owner to
evict another party which is unlawfully appropriating his or her property.> The ad-
dition of “extrajudicial” does not refer to the fact that the defense of property would
take place outside the law, but only states that the action is taken without the involve-
ment of judges and courts. In the land dispute, Minera Yanacocha explicitly invoked
this fact to act in accordance with legal norms. It argued to have the right to protect
its property and claimed that this right is encoded in Peruvian civil law. The Chaupe
family, in turn, maintained that Tragadero Grande is their land and that they have
a right to live there without being attacked by mine workers or security forces. By
challenging the company’s property claims, they argued that the eviction attempts
were aviolation of law. The dispute about the piece of land consequently turned into
a dispute about who has the law, and thus the truth, on their side.

The disputes over the land underwent a process of judicialization as confronta-
tions between family members and corporate actors occurring in Tragadero Grande
resulted in various criminal charges, which the family and the company filed against
each other. In these legal cases, the Chaupe family received legal assistance from
Grufides, the local NGO from Cajamarca. Mirtha, the NGO lawyer involved in the
Sorochuco case, which I analyzed in the previous chapter, became the family’s main
attorney. In addition, the family was represented by at least two other lawyers who
worked in Grufides legal team.

The Chaupe family’s mobilization “from below”

The Chaupe family contributed to the judicialization of the land dispute by filing cri-
minal charges after every “extrajudicial defense of property” that the company un-
dertook. Most of these complaints concerned usurpation, damage to property, or of-
fenses such as physical and psychological violence and threats against family mem-
bers. As Mirtha and another Grufides lawyer with whom I discussed the case told
me, the complaints were filed against the security forces and corporate employees
directly involved, but also against the superiors of the latter, who had presumably
ordered the interventions. At the time of writing, only a few of the criminal charges
lodged by the family have led to the opening of a criminal investigation, and none

3 Article 920, Peruvian Civil Code.
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of these investigations have resulted in an indictment, as the lawyers told me (see
also: Amnesty International 2018, 30-1). Thus, from a legal point of view, efforts to
pursue human rights litigation have been unsuccessful in this case.

Reasons for this failure include several of the aspects I have already described in
Chapter 3 regarding the hurdles and difficulties faced by complainants in the Peruvi-
an judicial system. These include the difficulty of gathering evidence of the abuses
that were accepted by the judicial authorities as well as the lack of will on the part
of the prosecutorial authorities to investigate allegations. In some cases, the comp-
laints lodged by the Chaupe family were disregarded right away; in others, the pu-
blic prosecutor’s office initiated preparatory investigations, but later discontinued
them, mostly because of a lack of evidence, as the authorities argued. On several
occasions, the Chaupe family recorded the abuses with a mobile phone. However,
these video recordings were not admitted as evidence by the public prosecutor’s of-
fice (Li and Paredes Pefiafiel 2019, 229). In our conversations, the Grufides lawyers
argued that the accusations were not investigated with the necessary care because
the authorities lack the political will to take action against a economic actor such
as Minera Yanacocha. In this context, there have been repeated accusations that the
public prosecutor’s office has been corrupted by the company and would therefore
protect it from criminal proceedings. However, these allegations could not be sub-
stantiated in the past.

In addition to all these hurdles, the legal work on behalf of the family was obst-
ructed by defamation and harassment from mine supporters and other local actors.
The family and the staff of the NGO Grufides have been repeatedly insulted in public
by local journalists and have been called “troublemakers” and “radicals” who would
prevent the region’s economic development with their opposition to the Conga pro-
ject (Li and Paredes Pefafiel 2019, 229). Mirtha and her own family were repeatedly
threatened by unknown persons, which she explained as a response to her work as
the Chaupes’ attorney. Mirtha's house was broken into without anything valuable
being stolen, and there were signs that she was being shadowed (Silva Santisteban
2017, 93).* For several years, Mirtha lived under police protection and was accom-

4 By 2006, in the context of an earlier mining conflict, Grufides had already been affected by
a systematic surveillance campaign allegedly ordered by Minera Yanacocha to infiltrate and
intimidate the civil society organization and its staff. Under the code name Operacién Diablo,
Operation Devil, members of Grufides were observed by the private security company Forza;
the NCO's telephones were tapped and its members were harassed, threatened, and intimi-
dated. When the operation came to light and Grufides filed a criminal complaint, the prosecu-
torial authorities only reluctantly followed up on the allegations. Later, the investigation was
dropped. Thus, it could not be legally proven that Minera Yanacocha had commissioned the
operation from the security company Forza, with which it had worked closely for years. For
a detailed discussion of the Operacién Diablo, see the work by Charis Kamphuis (2011, 79-80,
2012b, 2339, 20124, 550-1).
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panied by a police officer in her daily life. At the end of 2017, she decided that the
situation was no longer bearable for her family and that there was no other opti-
on but to move to Lima, where she continued her work as attorney of the Chaupe
family.®

Because the filing of criminal charges did not lead to the judicial authorities ta-
king action and intervening in the dispute, Grufides searched for other legal actions
that could provide relief and access to justice for the family. Mirtha filed two habeas
corpus actions with the judicial authorities in Celendin, i.e. she invoked constitutio-
nal mechanisms that require the state to guarantee certain fundamental rights (Silva
Santisteban 2017, 161).° With these lawsuits the family’s attorney demanded that Mi-
nera Yanacocha grant them access (libre transito) to their own property. Both claims
were rejected by the judicial authorities in Celendin (Newmont Mining Corporati-
on 2015, Fransciscans International and Grufides 2017, 4, 9, 22). In addition, Grufi-
des, together with the women'’s rights organization DEMUS’, demanded the protec-
tion of Maxima from violent attacks by Minera Yanacocha on the basis of a speci-
fic law regarding protection against gendered violence in social conflicts. However,
this complaint was rejected by the judicial authorities as well (DEMUS, 2017). As the
mechanisms of the national judicial system had thereby been exhausted, the NGOs
referred the case to the IACHR, where a final decision was still pending at the time
of writing (Machacuay 2017, Wayka.pe (online) 2020).

In earlier years, the legal NGOs had already approached international bodies
and, in particular, the IACHR in search of support of Madxima and her family. In May
2014, the IACHR issued a so-called medida cautelar, a precautionary measure for the
Chaupe family, along with more than fifty leaders, activists, and other key figures of
the social movements against the Conga project (de la Puente 2014).® The group of
beneficiaries also included both Milton and Mirtha. In December 2011, several na-

5 After moving to Lima, Mirtha initially worked as a lawyer for the national legal NGO APRO-
DEH. At the beginning of 2020, she was elected to the national congress for the left-wing
party Frente Amplio as representative of the Cajamarca region. From October 2021 to the end
of January 2022 she served as the country’s prime minister under President Pedro Castillo.
Thus, during the time of my research, Mirtha was still a lawyer who was known only in human
rights circles in the Cajamarca region. Afterwards, she became a nationally known political
figure.

6 Article 200, Peruvian Political Constitution of1993; article 25, Peruvian Code of Constitutional
Procedure.

7 Estudio para la Defensa de los Derechos de la Mujer, Study for the Defense of Women’s Rights, a
national NGO based in Lima.

8 Comision Interamericana de Derechos Humanos, Resolucion 9/2014, Lideres y Lideresas de Comuni-
dades Campesinasy Rondas Campesinas de Cajamarca respecto de la Reptiblica de Perti, Medida Caut-
elar No. 452-11, May 5, 2014, document on file with author.
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tional NGOs had submitted an application to the IACHR requesting this action.’
The IACHR'’s resolution obliged the Peruvian state to take action to guarantee the
safety and personal integrity of the beneficiaries (RESOLVE 2016, 2, 30-1). The mea-
sure was thus directly aimed at the state’s responsibility to protect and guarantee the
rights of its citizens. As with other decisions by international bodies, the difficulty
lay in the fact that the resolution’s implementation depended on the Peruvian state
itself. Although the Ministry of Justice took initial steps to implement the resoluti-
on, in many cases it did not meet the demands of the involved beneficiaries.” In the
case of Maxima, the action was found to be insufficient in protecting her from fur-
ther attacks by the mining company, which continued after the IACHR’s resolution.
Thus, neither the use of domestic criminal or constitutional law, nor the invocati-
on of international organizations could improve the situation of the Chaupe family
through legal mobilization from below.

Minera Yanacocha's legal mobilization “from above”

In recent years, several cases have revealed that corporations involved in extracti-
ve industries seem especially eager to strategically use legal means to counter cri-
ticism. The oil and gas company Chevron, for example, prominently used the Ra-
cketeer Influenced Corrupt Organizations (RICO) Act in the United States to sue
those individuals and their attorneys who had filed a lawsuit against the corpora-
tion for environmental damages in Ecuador (Skinner 2014, 234). In a similar way,
the corporation Ross Mining took legal action before the High Court of Solomon Is-
lands againstan Australian law firm for its involvement in a claim against the mining

9 Formally, the application was submitted by the Asociacion Interétnica de la Selva Peruana (Al-
DESEP), the Confederacion Campesina del Perii (CCP) and other indigenous and campesino or-
ganizations. However, as several activists in Celendin told me, the driving force behind the
application was the Instituto Internacional de Derecho y Sociedad (IIDS, International Institute
on Law and Society). IIDS is a national NGO based in Lima that works closely with several
rondas campesinas in the Cajamarca region and supports them through legal assistance. The
NGO has a rather dubious reputation within the Peruvian human rights movement. During
fieldwork, | repeatedly heard the accusation that the NGO is obsessively attempting to per-
suade the campesino population in Cajamarca to identify as “indigenous,” convincing them of
theirindigeneity to demand internationally recognized rights (see also: Santiago 2017, 65—6).
In connection with the application to the IACHR, various activists in Celendin and Cajamarca
argued that the members of 11DS, due to a lack of knowledge of local conditions, had reques-
ted protection measures for people who did not need or require them, while forgetting others
who were actually threatened by the conflict.

10 One of the beneficiaries told me, for example, that as a result of the medidas cautelares, the
Peruvian state offered to provide him with police protection. For this man, however, it was
no option to be constantly accompanied by a police officer, because it was in his opinion the
state itself that posed a danger to him.
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company, as Kirsch (2018, 126) reported. In May 2017, mining corporation Glencore
threatened the German NGO Facing Finance with a lawsuit because it had called, in
a press release, for the cessation of credit and investment transactions with the mi-
ning company (Facing Finance 2017, heute journal 2017). This corporate use of law is
often described as what Penelope Canan and George William Pring (1988, 1996) have
called Strategic Lawsuits Against Public Participation (SLAPP).

Minera Yanacocha has also actively used the existing criminal law to enforce its
interests. In contrast to the legal actions filed by the Chaupe family, the compa-
ny’s criminal charges led to proceedings that lasted several years. In August 2011,
the company lodged a criminal charge against Mdxima and her family for “aggra-
vated usurpation” (Hoffman 2017, 59). In this complaint, the Chaupes were alleged
to have illegally invaded and occupied Tragadero Grande. According to the compa-
ny, the “aggravation” of the crime was asserted because members of the family had
allegedly used violence against police officers and mine workers during the eviction
attempts (Amnesty International 2018, 30).

In October 2012, only fourteen months after the complaint was filed, the family
was found guilty of “aggravated usurpation” and sentenced to a conditional prison
term of three years and a compensation payment (RESOLVE 2016, 27). The family
appealed this judgment, whereupon the first judgment was overturned and a new
criminal trial was ordered. The court in the second instance, however, confirmed the
conviction in August 2014. In its ruling, the court reduced the prison sentence to two
years and eight months of suspended imprisonment, but increased the compensa-
tion payment to 5,500 Nuevo Soles (approximately US$ 1,900, El Comercio (online)
2014, Vasquez 2016, 10). The family again appealed this ruling and finally won in De-
cember 2014 when the Cajamarca High Court acquitted them and overturned the
judgment of the lower court (Panorama Cajamarquino 2014a). As in the Sorochuco
case, which I discussed in the previous chapter, Mirtha and her colleagues had thus
succeeded in finally obtaining an acquittal in the case of the Chaupe family.

With the acquittal, the case would normally have been closed, as the highest
court level had been reached. However, Minera Yanacocha managed to have the case
transferred to the Supreme Court in Lima, where a judgment of cassation was han-
ded down to decide on the ruling of the regional court. This transfer to the Supre-
me Court under the recurso de casacién, the cassation appeal, is only allowed under
restricted conditions in Peru. The New Criminal Procedure Code limits appeals in
cassation to cases in which a superior court or the Supreme Court itself has given a
judgment that is procedurally or substantively contrary to the constitution, to other
legal norms, or to the existing jurisprudence.™ Mirtha told me that in her view the
Chaupe cases did not fulfill these requirements and alleged that Minera Yanacocha
had exerted pressure on the judicial authorities to admit its appeal. In this way, the

11 Article 429, New Peruvian Criminal Procedure Code.
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legal dispute reached the Supreme Court of Lima, where the Chaupe family was fi-
nally acquitted in May 2017, as I described at the beginning of this chapter (see also:
Romero 2017). However, the legal dispute has not yet been concluded, as Minera Ya-
nacocha also filed a civil suit parallel to the criminal proceedings. This civil case is
intended to clarify whether the Chaupe family or the mining company holds right-
ful possession documents proving ownership of Tragadero Grande. At the time of
writing, this civil case is still ongoing.

The criminal trial and the almost six-year-long procedure caused great psycho-
logical strain for the Chaupes. Criminalization means a great loss of time and mo-
ney for those concerned, but also a psychological burden that they have had to bear
through law’s domination. Mdxima and her family had to live for a long time with
the fear of having to leave their piece of land due to the first two court rulings. In
addition, the court proceedings themselves were a great burden because they ne-
cessitated many trips to the regional courts and later to the Supreme Court in Lima.
One example of this was a court hearing in April 2017, for which the family traveled
from Tragadero Grande to Lima for the pronouncement of the ruling on the cassati-
on appeal. They only found out while being in the courtroom that, due to the absence
of individual judges, no decision had yet been made on their case. The family and the
attorneys had not been informed about the suspension of the appointment before-
hand and had therefore made the long journey in vain (Observatorio de Conflictos
Mineros en el Pert 2017). For Maxima and her relatives, such experiences led to resi-
gnation and a feeling of not being taken seriously by the judicial authorities. In this
situation, their lawyers had the task of convincing them to continue to believe in the
law.

When standing in front of the courthouse in May 2017, Mirtha said to a group of
journalists that the decision of the Supreme Court was a great satisfaction for her
because it confirmed the innocence of Mdxima and her family. In Mirtha’s view, the
acquittal put an end to the misuse of the criminal law by the mining company. She
noted that the acquittal was “legally speaking, the logical thing to do (que era lo légico,
juridicamente hablando).” Furthermore, she added that the acquittal confirmed that
“the poor and the weak also have rights that must be respected”. Mirtha had thus
succeeded in putting an end to the misuse of the law and the criminalization of mi-
ning opponents by invoking the law. Whether she was thereby able to restore the
faith in the law of the persons she represented in court remains uncertain, howe-
ver. Immediately after the judgment was pronounced, Maxima said in front of her
supporters that she was happy that “justice had been done here in the capital, too,”
and she thanked the authorities for ruling in her favor. She added that she was now
asking the company to let her and her family live in peace in Tragadero Grande and
not to make any further attempts to evict her from the land.

With this demand, Maxima responded to the fact that even during the court
proceedings the company had not relied solely on the strategy of legal mobilization.
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When we take a closer look at the trajectory of the criminal case, the chronology of
the events reveals that there was a sharp increase in the company’s interventions in
Tragadero Grande following the acquittal of the family by the Cajamarca High Court
in December 2014. Between February 2015 and October 2016, there were at least twel-
ve “extrajudicial defenses of property” by the company.'* Eviction attempts occurred
almost monthly, and the family’s agricultural fields were repeatedly destroyed. For
the Chaupe family, this meant that although they were acquitted in court, they could
not live in peace.

Furthermore, as the company was defeated in court, Minera Yanacocha subse-
quently adopted other strategies, which critics of the company described as intimi-
dation attempts. In 2015, Minera Yanacocha built a pasture for alpacas next to Tra-
gadero Grande, which was guarded by ten police officers and secured with a fence
that also restricted the family’s freedom of movement (RESOLVE 2016, 17). As ac-
tivists in Celendin told me, the police officers were obviously not present to guard
the alpacas, but to control the family. These allegations were strengthened when a
drone flew over the Chaupes’ house at the beginning of 2016, probably also to mo-
nitor them, as the activists told me. In the perspective of the family and their sup-
porters, these were clear indications that the mining company sought to intimidate
and harass them after losing in court. Thus, as soon as the law offered no or limited
possibilities for Minera Yanacocha to obtain the land, the company resorted to other
means.

With regard to Minera Yanacocha’s legal mobilization from above, we can con-
clude that although the company finally did not succeed before court, the procee-
dings became a great burden for the Chaupe family. Even though Maxima and her
family remained in Tragadero Grande, the price they paid during the legal dispute
was extremely high. The support they received from national and international so-
lidarity networks and NGOs could only offer limited mitigation, as I argue in the
following sections.

Advocacy campaigns at home and abroad
“We stand with Maxima!”
I have a clear memory of the time when the Superior Court in Cajamarca pronoun-

ced its judgment on the criminal case against the Chaupe family in December 2014.
About eight months before, I had been in Cajamarca doing fieldwork for an earlier

12 This counting is based on Minera Yanacocha’s press releases published on the company’s
website for each its interventions in Tragadero Grande (see, for example: Minera Yanacocha
2015a, 2015b, 2016, see also: RESOLVE 2016, 28).
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research. On the day when the judgment was passed, activists in Lima set up an on-
line radio program, in which the judicial decision was transmitted to the capital and,
from there, broadcasted worldwide. Giovanni, an Italian volunteer in development
cooperation who worked in Cajamarca at that time, reported from the courtroom
via telephone and informed about the family’s acquittal. In the background, a large
crowd of people, who had gone to the courtroom to express their solidarity with the
family, could be heard. Mirtha, Milton, and other activists were brought to the pho-
ne and shared their joy at the victory over Minera Yanacocha. The next day, the front
page of the local newspaper Panorama Cajamarquino featured the headline “Absuelven
a Familia Chaupe” (Panorama Cajamarquino 2014b). A full-page photo showed the
crowded courtroom, the defendants and complainants sitting with their lawyers in
the front row; behind them, the room was filled with reporters, activists, European
volunteers, and NGO staff. The national and international campaigns in support of
Méixima and her family reached a first peak at that time. A transnational community
euphorically celebrated the legal victory over the mining company.

The strategy of publicly demonstrating support for the Chaupe family’s case to
strengthen their position in the legal dispute was thus not only applied in the Supre-
me Court in Lima in May 2017. Since the conflict with the mining company started
being carried out in the courtrooms, the family has been closely accompanied by va-
rious NGOs and grassroots organizations. International and foreign NGOs such as
EarthRights International, Amnesty International, Front Line Defenders, Oxfam In-
ternational, Earthworks, the Latin American Women Union (Unién Latinoamericana
de Mujeres, ULAM), CATAPA, and the Society for Threatened Peoples launched cam-
paigns that addressed the family’s dispute with the mining company. At the national
level, Médxima and her family received support from the PIC, the Coordinadora, the
national women's rights organization DEMUS, the Peruvian section of Amnesty In-
ternational, and especially from Grufides, the NGO in Cajamarca, which provided
them with long-term legal assistance. These campaigns resulted in a great wave of
solidarity for the Chaupes at home, as well as abroad. As soon as Minera Yanacocha
again intervened in Tragadero Grande, the news spread quickly through social and
traditional media and triggered a wave of public protest.

In an early phase of the dispute, Maxima traveled abroad as part of these ad-
vocacy campaigns. She went to the United States and France, for example, where
she met with NGOs and other allies. Various documentaries dealt with her unequal
fight against the transnational mining company. NGOs launched online petitions
and protest letters in her favor directed at the Peruvian government, prosecutors,
judges, and other state authorities, as well as to Minera Yanacocha and its U.S. pa-
rent company, Newmont Mining. The case was presented to the IACHR, and Maxi-
ma met with the commission’s representatives several times. Furthermore, during
its visit to Peru, a delegation of the United Nations Working Group on Business and
Human Rights paid special attention to the family’s case (United Nations Working
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Group on Business and Human Rights 2017). In addition, as I describe in Chapter 6,
EarthRights International filed a transnational lawsuit against the parent company
Newmont Mining on behalf of the Chaupe family in 2017. The case thus exemplified
how the NGO community directed all the spotlights on a specific, emblematic case
thereby seeking to influence the underlying legal dispute.

The international NGOs’ campaigns addressed the issue of criminalization but
also the issue of corporate impunity. The human rights violations that the Chaupes
had suffered, both through criminalization and through the attacks on their pro-
perty, were the center of attention. This reference to human rights discourses was
particularly well suited for advocacy campaigns aimed at an international audience.
The NGOs exploited a “global human rights consciousness” (Chimni 2007, 207) and
invoked the “universal logic of rights” (Brinks et al. 2015, 290). This universal logic of
rights enables transnational social movements to advance rights-based claims. The
fact that the land dispute had turned into a legal dispute benefited the NGO cam-
paigns because through being framed within a human rights discourse, the claims
of the Chaupe family became generally comprehensible. In this sense, human rights
discourses create a common language that is understood both at the local level as
well as transnationally and thus transcends spatial boundaries (Merry 2006b, 42).
The juridification of the dispute was a crucial precondition in this respect (see also:
Eckert etal. 2012a).

With regard to the political mobilization against the Ok Tedi mine in Papua
New Guinea, Kirsch (2006, 17, 2007, 2014, 2016, 2018) described the development of
a similar transnational solidarity campaign. Kirsch concluded that the “strategy of
counterglobalization has both advantages and disadvantages” (2007, 304) for local
movements. In his view, transnational campaigns can, on the one hand, “replicate
the geographic distribution of capital” (ibid.) and allow pressure to be put on the
different entities of a transnational corporation. We can observe several of these
aspects in the Chaupe case, too. Because the parent company, Newmont Mining, is
based in Denver, various NGOs supporting the Chaupe family have targeted their
campaigns toward a U.S. audience. Protest meetings were held outside the U.S.
headquarters. The campaign by the Society for Threatened Peoples in Switzerland,
in turn, was directed at the locally based refinery Valcambi, which processed gold
mined by Minera Yanacocha (GfbV 2016). The different NGOs thus highlighted and
made use of the global entanglement inherent in the conflict. In doing so, they
addressed the “chains of action” or “Handlungsketten,” as Eckert (2016, 253) framed
it, on which the dispute between the mine and the family was based.

Furthermore, to bring political claims abroad also allows for the production of
external pressure on the domestic actors. This is what Keck and Sikkink (1998, 12)
described as the “boomerang effect” of transnational advocacy networks. They wrote
that in cases of human rights struggles in which channels to negotiate with state
authorities are blocked, “domestic NGOs bypass their state and directly search out
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international allies to try to bring pressure on their states from outside” (ibid.). Keck
and Sikkink (1998, 16) define different types of activities applied by transnational
advocacy networks, which include rapid and broad dissemination of information,
symbolic and leveraged politics, and a clear attribution of accountability. We can
observe a variety of these aspects in the transnational campaign in favor of Mdxima
as well.

From the perspective of the Peruvian human rights lawyers who represented the
Chaupe family, the pressure from abroad was aimed at supporting their position and
argumentation in the courtroom. As I pointed out above, regarding the criminaliza-
tion of protest, criminal trials discursively revolve around what behavior is permissi-
ble or criminal in a society. In the courtroom, Mirtha sought to deconstruct, through
legal arguments, the hegemonic image with which the activists and the Chaupe fa-
mily were portrayed as criminals. The transnational advocacy campaigns sought to
foster them discursively and to strengthen Mirtha’s counterhegemonic argumenta-
tion. Thus the campaigns were aimed at strengthening the Chaupe family’s legal op-
portunity structure. By using the campaign of Amnesty International as an example,
I discuss the prospects of this approach in the following section.

Amnesty International’s campaign “Maxima is not alone!”

Samuel Moyn wrote that, within the global human rights movement, Amnesty In-
ternational is the organization that “almost alone [...] invented grassroots human
rights advocacy” (2010, 129). Various authors have described the organization’s lea-
ding role in the evolvement of a global human rights movement (see, for example:
Moyn 2010, 129-33, 146-9, Sikkink 2011, 36—41). In Peru, the organization contribu-
ted significantly to the establishment of a national human rights movement during
the internal armed conflict (Youngers 2003, 89—90, Gonzales-Ocantos 2017, 145). To
date, Amnesty International has remained an important force within the national
human rights movement, being an important political ally and a close partner of the
Coordinadora and of other national NGOs and grassroots organizations.

The Peruvian section of Amnesty International has accompanied Maxima and
her family since 2011, i.e. since the very beginning of the dispute with Minera Yana-
cocha. The NGO’s campaign was developed by the national office in Lima and dis-
seminated internationally by other country sections. As part of its global campaign,
Ampnesty International carried out at least six so-called Urgent Actions, in which ac-
tivists of the worldwide network wrote protest letters in favor of the family to the
Peruvian Ministry of the Interior, the responsible police chief, and the public prose-
cutor’s office. The authorities were urged to initiate a judicial investigation into the
intimidation and eviction attempts that the mining company had made against the
family and to bring the persons responsible to justice. In this way, Amnesty Inter-
national attempted to strengthen the Chaupe family’s counterhegemonic struggles
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in court. The campaign’s goal was to urge the Peruvian State to guarantee that the
family will not be forcibly evicted nor further harassed as long as there is no judicial
decision determining who is legally entitled to Tragadero Grande, as one of Amnesty
International’s representatives told me. Arguably, the campaign was thus directed
at the state as the guarantor of rights and not at the company as the perpetrators of
the alleged abuses. The campaign clearly focused on the responsibility of the state.

Later, Maxima and her family became beneficiaries of Amnesty International’s
annual campaign Write for Rights. Every year on International Human Rights Day, the
organization brings attention to ten cases of human rights defenders with this cam-
paign (Amnesty International 2016, 17). The NGO’s followers are invited to write let-
ters of solidarity to these ten personalities and to strengthen them in their fight for
human rights. The campaign builds on the worldwide “juridification of social pro-
tests” (Eckert ef al. 2012a) and is based on universally understandable human rights
discourses. As I discussed above, this is an approach often used in transnational ad-
vocacy campaigns. In spring 2017, as a result of Amnesty International’s global ap-
peal, Mdxima received more than 150,000 letters and cards (Amnesty International
2017). People from all over the world expressed their solidarity with their claims for
justice. As part of the same campaign, several thousand letters were also directed
to Marisol Pérez Tello, Peru’s then Minister of Justice. In these letters, the minister
was asked to become active in protecting the Chaupes’ rights. Amnesty Internatio-
nal Peru also arranged for Marisol Pérez Tello to visit Tragadero Grande, where she
publicly promised to support the family (Andina (online) 2017).

Thus, Amnesty International sought to directly influence the Peruvian authori-
ties and how they dealt with the Chaupe case. The NGO’s broad international net-
work of supporters served as a kind of threatening backdrop to make the judicial
authorities understand that a global audience is closely watching how they deal with
this one court case. The rally in front of the Supreme Court in Lima was also part of
this strategy. As mentioned at the beginning of this chapter, during the court hea-
rings in 2017, when the Supreme Court in Lima ruled on the cassation appeal, acti-
vists from Amnesty International Peru and other national NGOs gathered in front of
the court building. Using the slogan “{Mdxima no estd sola!” (‘Maxima is not alone!”),
they publicly demonstrated their solidarity with the family.

However, the organization not only exerted public pressure on the Peruvian judi-
cial authorities, but was also active behind the scenes. As a representative of the Pe-
ruvian section told me, the NGO repeatedly demanded meetings with the Ministry
of the Interior, the correspondent prosecutorial authorities, and the Ministry of Jus-
tice to discuss Maxima’s case. At this point, Amnesty International benefited from
the fact that it is both an international and a national organization. When I asked a
U.S. lawyer involved in EarthRights International’s campaign in favor of the Chau-
pes if she had intervened with the Peruvian judicial authorities, she replied that she
could not afford to do so. As a lawyer from abroad, she did not feel entitled to make
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such demands of foreign judicial authorities. For the members of the Peruvian sec-
tion of Amnesty International, however, such interventions are an important part
of their national campaign. As an organization that plays a leading role in national
civil society, they clearly feel entitled to intervene directly with their authorities and
to make demands.

Although the Ministry of the Interior refused to discuss the matter, Minister of
Justice, Marisol Pérez Tello initiated a dialogue and visited the family in Tragadero
Grande. Within the social movement in Celendin, the story circulated afterward that
the Minister of Justice had been severely reprimanded by the government, especially
by representatives of the Ministry of Finance, for her visit to Tragadero Grande. It
also remains questionable to what extent the visit actually impacted the legal dispu-
te between the family and the mine. However, the symbolic effect of the visit to Tra-
gadero Grande was enormous. It exemplified how the NGO campaigns attempted to
deconstruct the image of Mdxima as the “criminal occupier” of Tragadero Grande. As
aresult of a member of government visiting the disputed plot of land and declaring
her support for the family, the hegemonic picture drawn by the mining company
in the criminal proceeding was challenged. Amnesty International’s campaign thus
sought to underline the counterhegemonic discourse of the Chaupe family’s lawyers
and their use of law from below.

Amnesty International Peru staff, activists on the ground, and lawyers of Grufides
involved in the family’s legal defense all told me that, in their opinion, the campaign
was a success for Mdxima and her family. Many believe that without the internatio-
nal attention the family would have been effectively evicted from Tragadero Grande
long ago. The acquittal before the Supreme Court in Lima confirmed them in their
stance. In addition, several people who were in close contact with the family also
told me that, for example, Amnesty International’s letter campaign had the effect
of strengthening Maxima emotionally in her struggle by showing her that she was
“not alone,” as the campaign slogan read. This emotional support was particularly
relevant because, as I point out below, the transnational advocacy campaigns also
entailed severe social costs for Maxima and her family.

Moreover, on closer inspection it also becomes clear that the support campaigns,
by Amnesty International, but also by other NGOs, may have had a positive influ-
ence on the criminal case against the Chaupe family. Thus, international attention
provided them with a certain protection against criminalization. At the same time,
such an effect was largely absent from the criminal charges filed by the family for the
abuses they experienced. These alleged abuses remained unpunished, and the attri-
bution of legal responsibility to state and corporate actors failed. With regard to the
question of whether transnational advocacy campaigns are able to support coun-
terhegemonic discourse in legal mobilization from below, the Chaupe case therefo-
re reveals clear limitations. It was possible to counteract criminalization but not to
persuade the prosecutorial and judicial authorities to take action against powerful
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actors. Moreover, the transnational advocacy campaigns also led to negative social
impacts on the family, as I describe in the remaining part of this chapter.

Effects of counterglobalization

As mentioned above, Kirsch hasidentified both advantages and disadvantages when
considering the effects of counterglobalization. With regard to disadvantages, he
argued that transnational advocacy campaigns on behalf of indigenous movements
often rely on an “essentialist representation” (2007, 310) of the actors concerned. We
can observe the same tendency in the case of Maxima. The personality and figure of
Maxima was extraordinarily well suited for transnational campaigns: As a woman,
a campesina, a mother and grandmother, a poor subsistence farmer living with and
from nature, she represented an ideal image to appeal to an international audience.
Strong images could be created with her clothes, the wide-brimmed hat and colorful
skirts — typical for the campesino population of the Cajamarca region — and with her
combative appearance. The fact that she is illiterate and lives in humble living condi-
tions in a simple house in the middle of the jalca, the rough eco-zone of the Peruvian
highlands, also suited the idea to be conveyed. Although the other members of the
Chaupe family also actively opposed Minera Yanacocha, Mdxima was given more ex-
posure by various NGOs, in particular those directed toward a foreign audience.
Kirsch observed that international NGOs pursue their own political agendas
with which they attempt to address their “constituencies” (2007, 304), i.e. their
donors and supporters. In his view, this gives rise to the risk that demands and
expectations will be made on partners in the Global South that cannot be fulfilled,
for example in terms of the discourses on which social movements are supposed to
rely. In the case of the Chaupe family, for example, this tendency became evident
although the Chaupes, like the
majority of the rural population in Cajamarca, define themselves as campesinos and
campesinas (Bebbington, Humphreys Bebbington, et al. 2008, 2903). EarthRights
International (2018a) called her a “matriarch” in its campaign, thereby referring to

when foreign NGOs describe them as “indigenous,”

her role as a mother who defends her rights, her family, her plot of land, and the
nature around her. Amnesty International, in turn, used the description of Mdxima
as a campesina and a “human rights defender.” The first label corresponded to Maxi-
ma’s self-perception and the latter to a definition used by Amnesty International to
describe human rights activists regardless of their cultural or social background.
As a staff member of the Peruvian section of Amnesty International explained
to me, his NGO was very careful in defining how the Chaupe family was portrayed

13 See, forexample: Earthworks (2015) or EarthRights International in the civil complaint on be-
half of the Chaupe family to the District Court of Delaware (U.S. District Court for the District
of Delaware 2017).
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within the campaign. Through direct contact with Mdxima, her family, and the team
of lawyers and activists supporting them, Amnesty International tried to achieve a
representation in the campaign that was as close as possible to their own ideas. Sin-
ce the research for the actual campaign was done by its Peruvian section, Amnesty
International held a considerable advantage in meeting these demands. According
to my observations, NGOs whose campaigns were planned abroad were much more
likely to resort to essentialist stereotypes. Thus, the question of representation, as
raised by Kirsch, also played a role in the transnational advocacy campaigns on be-
half of the Chaupe family. As the example of Amnesty International reveals, howe-
ver, it is possible to overcome these risks by ensuring a close cooperation with those
directly affected.

Far more serious, however, were the negative effects of the transnational advo-
cacy campaigns which the Chaupes experienced at the local level in the form of social
envy and public defamation. As mentioned above, Mdxima, her family, and their la-
wyers have long been publicly defamed by mining advocates and local journalists.
Critics discredited them as “obstructers of economic development,” thereby refer-
ring to a discourse that the Peruvian human rights movement in general has long
been confronted with. Other activists who have publicly spoken out against the Con-
ga mining project have also been publicly defamed, as I discussed with regard to the
criminalization case from Sorochuco (see Chapter 4).

In the case of the Chaupe family, however, this public criticism was further rein-
forced by the transnational advocacy campaigns. Critics complained that the family
acted out of pure self-interest, that they received large sums of money from foreign
organizations, and that they could thus enrich themselves personally. The trips ab-
road that members of the family made as part of the NGO campaigns were critically
assessed and interpreted as for personal profit, too. In addition, rumors arose that
the family would own other plots of land and would actually not be dependent on
Tragadero Grande. These rumors were discussed and spread in the local media (see,
for example: Uceda 2015, El Montonero (online) 2016). This criticism reached a cli-
max when Maxima received the Goldman Environmental Prize for South and Central
America in 2016. With this award, also known as the “Nobel Prize for Environmental
Protection,” a U.S. philanthropic foundation honors environmental activists.'* The
large sum of prize money that accompanies this honor was proof for the critics that
the Chaupe family was only interested in making a personal profit from the inter-
national campaigns.

At the local level, this award led to fierce controversy. People who had previously
been critical of the Conga mining project began to be hostile toward Mdxima. Even

14 Thetwo U.S.-based NGOs EarthRights International and Earthworks both belong to the group
of organizations conducting the nominations for the Goldman Environmental Prizes (Gold-
man Environmental Foundation 2020).
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within the social movement against the Conga project, people claimed that Mdxima
would only stand up for her own interests, that “she is not a real activist” and is “only
committed to her own piece of land,” but is not active in the local comunidad campe-
sina, for example. For these people it was not understandable why an individual was
honored for a resistance in which, in their opinion, the population of the entire regi-
on had participated. During my stays in Cajamarca, these accusations were initially
made sporadically by individuals and in private conversations. However, over time,
they began being voiced in assemblies and meetings. Personal envy probably played
a major role in these hostilities; many people felt left out and could not understand
how foreign organizations could select and honor an individual. The boomerang of
transnational advocacy networks thus returned with full force against the Chaupe
family.

In this way, the NGO campaigns led to unintended consequences, while, at the
same time, the company carried out further attempts to evict the family. Within the
national human rights movement, the development of the case triggered discus-
sions. Doubts arose regarding the extent to which visibility and international atten-
tion for a particular case could actually constitute protection for the persons concer-
ned. Many activists became aware that the family and especially Maxima had been
over-exposed. One example of this is the critique raised by a Lima-based lawyer who
was not directly involved in the Chaupes’ case, but who knew the case quite well be-
cause of her close contact with Grufides. In a conversation I had with this lawyer, she
argued that many national and foreign NGOs seemed to be unaware of how much
they demand from the people they work with. She told me, “It is [they], the mem-
bers of the Chaupe family, who persevere day after day under adverse circumstances
and maintain their resistance to a powerful company. And it is [they] who must con-
stantly fear interventions by the company.” One day, however, the campaigns of the
international NGOs would come to an end, and the Chaupe family would then be at
odds with all its neighbors and would remain socially isolated, as the lawyer told me.

This is the other “boomerang effect” a transnational advocacy campaign may in-
volve. In Keck and Sikkink’s (1998, 12) use of the term, transnational advocacy cam-
paigns lead to favorable effects on the ground. In communication psychology, howe-
ver, the term “boomerang effect” has a different meaning, and this use describes the
outcomes we observed in the Chaupe case. Psychologists use the term to describe
an effect in a “direction opposite to the intention of the sender” (Wirtz 2014, 312,
own translation). Launching a boomerang thus results in unintended, often negati-
ve consequences. Keck and Sikkink suggest that the senders of the boomerang, i.e.
the local NGOs that rely on transnational advocacy networks, are able to achieve a
positive effect with their collaboration with organizations from abroad. The impres-
sion is created that in transnational advocacy campaigns everything follows a fixed
strategy and a clear plan. The consequences achieved are thus intended and positive
from the point of view of the sender. However, the case of the Chaupe family shows
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us that transnational advocacy campaigns can also have unintended, negative con-
sequences on the ground.

Conclusion

Pistor wrote that “[Ilegal dispute settlement offers an alternative and perhaps more
peaceful way to clarify priority rights, although the results can be as brutal as phy-
sical conquest” (2019, 24-5). In the case of the Chaupe family, legal NGOs sought to
ease the land conflict with Minera Yanacocha through the judicialization of the dis-
pute. By filing criminal complaints against the company, the aim was to protect the
family from further eviction attempts. As L have pointed out in this chapter, however,
this legal mobilization from below largely failed. Grufides’ lawyers did succeed in ob-
taining an acquittal in favor of Maxima and her family, freeing them from charges
of illegal occupation of land. At the same time, however, the alleged human rights
violations against family members went unpunished. Furthermore, after the com-
pany failed to get a conviction against the family in court, the attacks in Tragadero
Grande increased considerably. This calls into question the extent to which the use
of law has been effective in this specific case. In a similar sense, Pistor also acknow-
ledged that “indeed, legal battles over land have often gone hand in hand with the
battles on the ground” (2019, 25).

In addition to the question of the effectiveness of law in this specific examp-
le, this chapter focused above all on the role of transnational advocacy campaigns
for such legal disputes. In May 2017, the Peruvian human rights movement celebra-
ted the acquittal of the Chaupe family and their legal victory before the Supreme
Court. At the same time, amidst all the hustle and bustle, Mdxima demanded on-
ly one thing: to be able to live in peace with her family in Tragadero Grande. This
chapter confirmed that transnational advocacy networks are particularly well sui-
ted to address the issue of TNCs’ responsibility and to put the spotlight on emble-
matic court cases dealing with human rights violations committed by TNCs. At the
same time, the Chaupe case revealed that campaigns on behalf of an individual fa-
mily can trigger unintended dynamics and that they can also be a burden for those
concerned.
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Introduction’

In March 2019, the United States Court of Appeals for the Third Circuit in Philadel-
phia remanded a lawsuit to the District Court of Delaware and instructed the lower
court to reevaluate whether Peru, in light of various corruption scandals, is an “ade-
quate alternative forum” for dealing with corporate abuses.” The previous year, the
District Court dismissed a civil complaint of Peruvian plaintiffs on the grounds that
access to the justice system is provided in their home country.? Why would judges in
Delaware care about the ability of their colleagues in Peru? And what prompts a U.S.
appellate court to order an evaluation of foreign judicial institutions? In the context
of the debates on TNCs’ responsibility, several judges in the Global North evalua-
ted the capability of courts abroad in recent years. They were asked to hear lawsuits
on parent companies’ responsibility for human rights violations and environmental
damage committed in the context of the subsidiaries’ activities abroad.

There are various reasons for bringing such cases before a court in the Global
North. Difficulties in suing corporate actors in Peru is, in global comparison, the rule
rather than an exception. Thus, the obstacles in accessing the domestic justice sys-
tem are one reason for human rights litigation abroad. Another reason arises from
the conviction of civil society organizations that global business activities should
lead to global chains of responsibility, thus the idea that parent companies bear le-
gal responsibility for their subsidiaries’ conduct. Behind this is the moral claim that
companies should not be able to evade responsibility for activities from which they
profit economically. Courtrooms in the Global North are considered an appropriate

1 Parts of the material on which this chapter is based were previously published in an article
entitled “Transnational Human Rights Litigation: A Means of Obtaining Effective Remedy Ab-
road?”, Journal of Legal Anthropology 4, 2 (2020).

2 U.S. Court of Appeals for the Third Circuit 2019.

3 U.S. District Court for the District of Delaware 2018a, 2018b.
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forum to transform this moral claim into a legal claim of responsibility. Finally, a fur-
ther reason is the aim of supporting legal mobilization at home by bringing a claim
abroad, for instance by obtaining evidence in foreign courts or by exerting pressure
ondomestic authorities through ajudgment in another country. This chapter exami-
nes how Peruvian human rights lawyers perceive and evaluate this particular form
oflegal mobilization and how transnational complaints contribute to their struggles
in Peru. The chapter provides insights into the question of (transnational) corpora-
te responsibility, which adds an important dimension to the judicalization of local
mining conflicts.

Several of the human rights violations that emerged from the mining conflicts
in Cajamarca and Piura became transnational court cases. The claim in the District
Court of Delaware mentioned previously was filed by Mdxima Acufia and her fami-
ly, who live in the area of Minera Yanacocha’s planned Conga mine. Another examp-
le is a lawsuit against the parent company Monterrico Metals in the United King-
dom, which resulted from the torture case in the context of the Rio Blanco project
in Piura. Third, EarthRights International took legal action abroad in favor of Elmer
Campos, the campesino from Cajamarca who was shot during the Conga protests. Ba-
sed on these three transnational court cases, this chapter discusses possible reasons
and motivations for transnational human rights litigation. In particular, it provides
an analysis of what expectations members of the Peruvian human rights movement
placed on the law in such cases.

In all three lawsuits discussed in this chapter, Peruvian human rights lawyers de-
cisively contributed to bringing the cases abroad. However, they were not the only
actors involved. As I will show in this chapter, the various actors involved in such hu-
man rights litigation have different objectives and legal expectations of what should
and could be achieved. Transnational human rights litigation, like other forms ofle-
gal mobilization, takes place in specific social contexts and is characterized by power
asymmetries and shaped by the actors’ different interests and political objectives. In
many cases, we can observe discrepancies in the actors’ perception of legal proces-
ses. I am interested in the implications of these discrepancies. In this sense, trans-
national lawsuits not only exemplify the legal mechanisms encountered and the ju-
dicial obstacles faced when trying to get justice abroad. My aim is to understand
the “risks and benefits of [transnational] legal activism” (Kirsch 2018, 17) but also to
explore its effects on the legal proceedings and the actors in Peru.

Like the rest of this book, this chapter is primarily based on my field research
with the Peruvian human rights movement. In addition, information was gathered
during a shorter stay in London, where I conducted interviews with British lawyers
and NGO representatives. Unfortunately, a lawyer from the law firm Leigh Day later
retracted his statements and prohibited me from using the interview. With regard to
the lawsuits in the United States discussed in the chapter, an interview was conduc-
ted via Skype with a lawyer from EarthRights International based in Washington.
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In Peru, I had several conversations with representatives of this same office. Finally,
this chapter also makes use of a wide range of court documents. In the U.S. courts,
the prevailing transparency strategy and the payment of a small fee allowed me de-
tailed access to digital court files. In the case of the High Court in London, access
was more restrictive and limited to the courts’ judgments.

Suing transnational parent companies at home

Suing parent companies in the countries where they are headquartered, thus in their
home states, for abuses committed by subsidiaries in host states involves what Liesbeth
Enneking (2014) defines as “foreign direct liability cases” (see also: Zerk 2006, 198).
Criminal law has been applied in some of these cases, but more often they are ba-
sed on civil or tort law (Zerk 2014, 43). Plaintiffs have sued parent companies either
directly for human rights violations committed by subsidiaries or for negligence in
preventing such abuses (Schrempf-Stirling and Wettstein 2017, 545—6).

Complaints filed under the Alien Tort Claims Act (ATCA) in the United States
played a pioneering role in transnational human rights litigation. This statute grants
U.S. district courts jurisdiction over “any civil action by an alien for a tort only, com-
mitted in violation of the law of nations or a treaty of the United States.”* Originally,
ATCA was legislated as part of the First Judiciary Act in 1789 and then, for nearly 200
years, fell into oblivion (Skinner et al. 2013, 19). In the eighties, the Center for Con-
stitutional Rights in New York “(re-)discovered” the act and applied it before a U.S.
court against a Paraguayan police officer for acts of torture and kidnapping during
the Stroessner regime (Kaleck 2008, 285, Brett 2018, 54).° Since the mid-nineties,
U.S. NGOs used ATCA to claim compensation for corporate abuses committed in
third countries (Shamir 2004, 638). Thus, the legal activism in the ATCA claims can
be historically related to cases of human rights violations committed under autho-
ritarian regimes. Like in Peru, the U.S. human rights movement has thus over time
extended its experiences to new areas, from litigation against state actors to lawsuits
against corporations.

Legal NGOs based the ATCA claims on the principle of universal jurisdiction and
argued that, following this principle, U.S. courts also have jurisdiction over corpora-
tions, even if they are headquartered abroad. For several years, the strategy seemed
promising: Until 2014, around 150 claims were filed against TNCs on the basis of
ATCA, and a considerable number resulted in settlements and thus in financial com-
pensation (Enneking 2014, 44). As the statute was thought to be “truly extraterritorial
in its reach” (Shamir 2004, 639), it seemed to be an ideal instrument for redressing

4 28 U.S. Code §1350. Alien’s action for tort.
5 Filartiga v. Pena-lrala, 577 F. Supp. 860 (E.D.N.Y.1984).
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abuses committed abroad. However, the question about whether the United States
was an appropriate site to hear such cases or rather a so-called forum non conveniens
remained the central issue over the years (Deva 2012, 69). Based on the forum non
conveniens doctrine, corporate defendants have argued that such actions should be
heard in the countries where the aggrieved parties reside and where the alleged of-
fenses were committed. The home states are said to be an unsuitable forum for this,
as the courts there have no jurisdiction and therefore no competence, according to
the doctrine.

Corporate actors persisted in this jurisdictional question and finally succeeded
when, in April 2013, the Supreme Court handed down a landmark decision in Kio-
bel v Royal Dutch Petroleum Co by restricting the possibilities for using ATCA to only
when the claims “couch and concern” the United States with “sufficient force.”® In
2018, the Supreme Court held, in another case, “that foreign corporations may not
be defendants in suits brought under” ATCA.” As a consequence of this precedent
ruling, access to U.S. courts has since been largely restricted (Skinner et al. 2013, 5,
19—20, Enneking 2014, 51, Zerk 2014, 95-6).

As mentioned above, the ATCA experience exemplified how lawyers strategically
searched for new legal routes to hold TNCs liable at home. At the same time, howe-
ver, it also revealed the fierce controversy surrounding access to courts in the Global
North, which became evident in other countries, too. The question of whether home
state courts can and should have jurisdiction over extraterritorial cases was key in
many lawsuits. Following a landmark decision by the European Court of Justice in
200s,8 the forum non conveniens doctrine is no longer an obstacle for transnational
lawsuits in the European Union, but it is an issue in many other non-EU Anglo-Sa-
xon countries (Kamphuis 2012a, 560, Blackburn 2017, 38—9). In addition, corporati-
ons have relied on a wide range of procedural and legal strategies to keep themsel-
ves out of court. A central legal issue, for example, is the so-called “corporate veil,”
an argument by which parent companies contest being liable for the misconduct
of subsidiaries, which they seek to describe as “separate” corporate entities (Kaleck
and Saage-Maaf 2010, 716, Miiller-Hoff 2011, 25). Thereby, the corporations seek to
achieve a “fragmentation of responsibility” (Eckert 2016, 246, own translation). In
the United Kingdom, this obstacle could be circumvented by claiming a TNC’s duty
of care, which means that a parent company is not sued for being directly involved
in the abuses but for acting with negligence (Zerk 2014, 44, Blackburn 2017, 44).

In addition, depending on the jurisdiction, plaintiffs face formal obstacles, such
as the lack of class actions or contingency fee arrangements, which makes claims
financially unviable (Taylor ef al. 2010, 21, Zerk 2014, 80-1). Other obstacles include

[3 Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108 (2013).
7 Jesner et. al. v. Arab Bank, PLC, 16—499,584 U.S. ___ (2018).
8 Owusu v Jackson ([2005] ECR 1383).
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strict statutes of limitation (Skinner 2014, 228, 231). Such transnational lawsuits re-
quire considerable time and human resources to be brought to court and can often
not meet the time limits set in procedural law for ordinary domestic claims. Obtai-
ning companies’ internal documents as evidence is complex, whereas, on the other
hand, the burden of proof is high and a claim is likely to be dismissed if the pa-
rent company’s direct influence on its subsidiary cannot be proven (Zerk 2014, 44,
Blackburn 2017, 54-5).

People who become plaintiffs in such lawsuits often belong to marginalized
groups living in remote areas. They often lack litigation experience and are thus
what Galanter (1974, 97) titled “one-shotters” (see also: Kirsch 2014, 85). These cir-
cumstances demonstrate the importance of willing lawyers in the Global North who
have the knowledge and the resources to bring forth such claims. Such attorneys
often work for international human rights NGOs or for pro bono law firms. These
lawyers are rare, especially those who dare to face the proverbial “army of corporate
lawyers” and who risk being involved in costly litigation for many years without
knowing whether their expenses will ever be recovered (Taylor et al. 2010, 17-8).

As aresult of the legal barriers and procedural hurdles, litigation against parent
companies has repeatedly failed, and claims against TNCs rarely have made it to
trial. Procedural issues often remain at the core of lawsuits against TNCs, where-
as the question of whether a corporation actually holds responsibility remains un-
touched. In addition, those cases that are not dismissed for procedural reasons are
often settled out of court, meaning that a trial is avoided in these cases, as well (Kam-
phuis 2011, 87). Thus, despite years of transnational efforts to overcome the global
accountability gap and to fight corporate impunity in courtrooms abroad, it has so
far hardly been possible to actually attribute legal liability to a parent company. The-
se examples show that in cases involving the responsibility of corporations, even in
the Global North there are still considerable hurdles in accessing the justice system.

While in countries like Peru corruption and weak state institutions are blamed
for corporate impunity, in countries of the Global North “procedural” or “formal” re-
asons are advanced to dismiss claims and to avoid dealing with the sensitive issue of
corporate responsibility. In reality, however, there are political reasons in both the
Global South and North that prevent corporations from being held accountable be-
cause they are “too big to jail,” as Brandon Garrett (2014) boldly framed it in relation
to the United States.
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Case studies: an overview
Guerrero & Ors v. Monterrico Metals Plc & Anor

Despite these difficulties, efforts for transnational human rights litigation have con-
tinued worldwide in recent years and have also reached Peru. From a Peruvian per-
spective, the case against Monterrico Metals in the United Kingdom was a pioneer in
this regard. It was one of the first cases of human rights violations occurring in the
extractive sector that later reached a foreign justice system. As described in Chapter
3, Fedepaz has worked for years to obtain justice in Peru for the twenty-eight indivi-
duals who suffered acts of torture when protesting against the Rio Blanco project in
August 2005. Progress in criminal proceedings in Peru has been slow, and the diffi-
culties in including corporate actors in the investigation became evident over time.
For this reason, Fedepaz’ team, along with lawyers from the Coordinadora, looked at
their transnational networks and their partner organizations for ways to bring the
case forward with foreign assistance. In this way, they contacted the U.S. Environ-
mental Defender Law Center (EDLC),” which then introduced them to the British
law firm Leigh Day. In 2009, Leigh Day filed a civil complaint at the High Court in
London against Monterrico Metals and its Peruvian subsidiary Rio Blanco.™

Leigh Day is a private law firm that, since its founding in 1987, has led several
court cases against UK-based TNCs. It has attempted to establish the principle in
English law that parent companies owe a direct “duty of care” to those affected by
subsidiaries’ activities abroad (Brett 2018, 55-6). Leigh Day’s lawyers are convinced
that the British judicial system offers legal opportunities, which they attempt to ex-
haust. In the law firm’s own words, its lawyers “represent people all over the world
fighting for justice and challenging powerful corporate and government interests”
(Leigh Day 2018, 2). They “push the boundaries of the law to hold the powerful to
account” (ibid.), and they “are not afraid to take on daunting challenges” since they
“believe passionately that every individual and community, no matter who they are
or where they live, is entitled to defend their human rights, including their right to
justice” (ibid, 4). Working on a pro bono basis, the law firm was involved in litigati-
on against corporations such as Thor Chemicals, Rio Tinto, Cape plc, BP, Trafigura,
Xstrata, Unilever, Shell, and Vedanta Resources. Some of these lawsuits have been
settled, meaning that plaintiffs received compensation and that Leigh Day could co-
ver its litigation costs. However, as a consequence of these settlements, no judgment

9 EDLC s a type of gatekeeper for transnational litigation. The NGO based in the United States
supports local communities in suing TNCs by establishing contact with lawyers in the Global
North.

10 Guerrero v Monterrico, [2009] EWHC 2475 (QB).
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was ever made as to whether parent companies actually owe a duty of care for the ac-
tivities of their subsidiaries.”

Compared to other transnational lawsuits, the Monterrico claim made relatively
rapid progress. Leigh Day’s lawyers argued that “officers of Rio Blanco or of Monter-
rico ought to have intervened so as to have prevented the abuse of the Claimants” hu-
man rights and/or are otherwise responsible for the injuries which they suffered.”
The lawsuit was based on “the fact that [Monterrico Metals] exercised effective con-
trol over the management of [Rio Blanco S.A.].”” The detention of demonstrators
in the mine camp in Piura was described as “a joint operation™ between Monter-
rico Metals, the private security firm Forza, and the Peruvian National Police. The
corporation and its subsidiary were alleged to have “authorized the police and their
security guards to detain the Claimants on the Defendants’ property over the course
of three days.”” The claim mentioned that the corporation had “provided the police
with the materials that were used in the torture of the Claimants including ropes,
heavy metal objects, black bags and sticks.”*

The lawsuit was, in this sense, closely tied to the Peruvian criminal case and the
legal argumentation brought forth by the Peruvian human rights lawyers. By beco-
ming a transnational claim, the torture case was, however, translated into a tort law
case of negligence.” According to a British lawyer familiar with the claim, this was
“not ideal” because “to characterize [...] torture as negligence, breach of a duty of ca-
re, that seems to be minimizing the significance of what happened.” It was, however,
the only access point in English law and the only legal basis for presenting the case
in London. This reveals that, as a consequence of the process of judicialization, com-
promises must be made in order to comply with the categories of the law.

Leigh Day’s lawyers traveled to Peru several times to meet with the plaintiffs and
the local NGO lawyers. In addition, the law firm employed a Spanish-speaking as-
sistant, who stayed in Peru and who established confidence and helped maintain
contact with the plaintiffs in Piura. Fedepaz’ team, along with lawyers working with
the Coordinadora, had collected evidence and information that served as a basis for
drafting the claim. They introduced the British lawyers to the context in Peru, shared

11 Anexception was the case against Cape Plc, where a court ruled that the parent company has
a duty of care for its subsidiary’s employees (Chandler v Cape Plc [2012] EWCA Civ 525). Leigh
Day has sought to extend this principle to the people affected by business activities who are
not employed.

12 Guerrero v Monterrico, [2009] EWHC 2475 (QB), para. 8, (see also: Meeran 2011, 40).

13 Guerrero v Monterrico, [2009] EWHC 2475 (QB), para. 8.

14 Cited in: Guerrero v Monterrico, [2009] EWHC 2475 (QB), para. 10.

15 Guerrero v Monterrico, [2009] EWHC 2475 (QB), para. 10.

16  Cited in: Guerrero v Monterrico, [2009] EWHC 2475 (QB), para. 10.

17 This translation from torture to tort is emblematic for transnational human rights litigation
and has been discussed by various authors (see, for example: Scott 2001, Augenstein 2018).
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their material relating to the criminal investigation with them, introduced them to
the Peruvian legal framework,® and established contact with the plaintiffs. In retro-
spect, Fedepaz’ team recounted that video conferencing and Internet calls were still
unusual at that time and communication was challenging, also because of language
barriers.

The legal proceedings in London initially looked promising. Shortly after they
began, the court ordered a worldwide injunction, freezing over £5 million of Mon-
terrico’s assets.” The judges declared that the plaintiffs demonstrated “a good argu-
able case.”” The corporation thus came under considerable pressure. Later, the High
Court scheduled a ten-week trial starting in October 2011 (Meeran 2011, 41, 2013, 385).
About eighty witnesses were prepared to participate in the trial on the plaintiffs’ si-
de, including some of Monterrico's employees (Leigh Day & Co. 2011). However, the
trial ultimately did not take place as an out-of-court settlement was reached in July
2011, three months before the trial date (Skinner et al. 2013, 96). Monterrico did not
admit any liability but agreed to pay an undisclosed sum as compensation to thirty-
three victims (Meeran 2012, 19, Velazco Rondén and Quedena Zambrano 2015, 40,
52).” In return, the plaintiffs withdrew the claim by accepting the compensation
and waived the need for a judgment on the corporation’s responsibility (Kamphuis
20122, 548). This closed the case.

Campos-Alvarez v. Newmont Mining Corporation et al

This chapter’s second case example is a lawsuit in the United States on behalf of EI-
mer Campos, the campesino who was injured during the Conga protests in 2011. As
described in Chapter 3, Elmer became complainant in a criminal lawsuit in Caja-
marca, in which the presentation of corporate internal documents led to Minera Ya-
nacocha being included in the proceedings as a civilly liable third party. These pieces
of evidence were obtained through a legal action that EarthRights International’s
team in Washington D.C. filed in January 2014 under the so-called Foreign Legal

18 The complaint to the High Court in London was formulated on the basis of both Peruvian
and English law. The High Court had to determine whether Peruvian or English law would be
applied. Knowing the relevant Peruvian legal norms was thus crucial for bringing the claim.

19 Guerrero v Monterrico, [2009] EWHC 2475 (QB), para. 41 (see also: Jahncke 2011, 52, Kamphuis
2012a, 547, Skinner et al. 2013, 66, 95).

20  Guerrero v Monterrico, [2009] EWHC 2475 (QB), para. 26 (see also: Kamphuis 2011, 77, Leigh
Day & Co. 2011).

21 The compensation payments not only included the 28 detainees, but also the relatives of the
man who died during the conflict in August 2005 and the relatives of another person who
died one year before in another violent clash in the context of protests against the Rio Blanco
project.
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Assistance (FLA) statute in the United States.”” The U.S. NGO attempted to obtain
evidence that substantiated the relationship between Minera Yanacocha and Peru’s
National Police. To this end, it filed an application with the District Court of Co-
lorado, which sought discovery from Newmont Mining, Minera Yanacocha’s major
shareholder.

The FLA statute allows parties involved in foreign court cases to request disclo-
sure of documents located in the United States. Initially, TNCs used the statute to
obtain documentation about competitors or critics. Chevron Corporation, for ex-
ample, gained access in this way to raw footage from a company critical documen-
tary produced in the United States, which served as evidence in a well-known lawsuit
in Ecuador. EarthRights International recognized the statute’s potential and began
using it to assist human rights lawyers in the Global South in claims against TNCs,
among them the Peruvian human rights movement.

Atleast two of the U.S. lawyers involved in this legal action had lived and worked
for a longer period of time in Peru and knew the local context well. In addition, they
received assistance from EarthRights International’s team in Lima, who supported
them in establishing contact with Elmer and with his Peruvian attorneys. As I men-
tioned in the previous chapters, EarthRights International’s Peruvian team worked
for several years with national NGOs such as the Coordinadora and with regional
grassroots organizations, in Cajamarca in particular, with Grufides and the PIC. The
FLA application in the United States resulted from this collaboration and was aimed
at supporting EarthRights International’s Peruvian allies in their struggles within
the Conga conflict.

The NGO’s lawyers filed the application for discovery to the District Court of Co-
lorado in order to pursue documents — including videos, photos, security reports,
and internal company communication — from Newmont Mining Corporation and
two of its affiliates (Newmont Peru SRL and Newmont USA LTD). They argued that
the Peruvian National Police officers who shot Elmer Campos had acted under a con-
tract with Minera Yanacocha. Furthermore, they claimed that Newmont USA LTD
controlled and managed Minera Yanacocha and that there was an “unusually close
relationship between and among the Newmont entities.”” EarthRights Internatio-
nal stated that “there is every reason to believe that Newmont, as manager of Minera
Yanacocha and its operations, possess [...] critical evidence” relevant to the legal pro-
ceedings in Peru.** Coordinadora lawyer Mar, Elmer’s Peruvian attorney, submitted
declarations to the U.S. court underlining the application’s necessity. She explained

22 28U.SC.§1782.

23 As an indicator of this “unusually close relationship,” EarthRights International mentioned
that several individuals simultaneously worked for the management of Minera Yanacocha
and for Newmont Mining (U.S. District Court for the District of Colorado 2014a, 5).

24  U.S. District Court for the District of Colorado 2014a, 5.
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that, theoretically, Peru’s Public Ministry is responsible for gathering evidence in
criminal investigation, but that, in practice, prosecutors are overworked and under
pressure to not investigate corporate or state actors.? Thus, the difficulties in suing
corporate actors in Peru, which I discussed in Chapter 3, served as a justification for
Mar bringing the FLA application in the United States.

Newmont Mining opposed the application and submitted various motions to
the court. The corporation argued that, from a legal point of view, discovery of do-
cuments should be demanded from Minera Yanacocha in Peru and not from New-
mont Mining in the United States. The second argument to oppose the application
was political. Newmont Mining claimed that the lawsuit was motivated in bad faith
and argued that “the background of [the] request is complex and involves a deep and
longstanding social and political controversy in the Republic of Peru.””® According
to the corporation, the discovery request was “extremely broad and not at all limited
to the incident” in which Elmer was shot.”” To question the legitimacy of the ap-
plication, the corporation sought to discredit Elmer’s lawyers and portrayed them
as political actors and “anti-mining” activists. For instance, Newmont Mining called
into question the role of Mar by stating the following:

Ms. Perez appears to be an NGO advocate actively involved in a national political
debate in Peruregarding the role of the National Police in anti-mining protests. No
evidence has been submitted showing that [..] her testimony in the [declaration
to the U.S. court] is unbiased, reliable, or accurate. — Respondents Newmont Mining
Corporation et al., Motion to the U.S. District Court for the District of Colorado®®

As Ronen Shamir (2004, 649) wrote, this strategy of discrediting opponents’ lawy-
ers is often used by TNCs in lawsuits in the United States. Newmont Mining also
attacked EarthRights International and accused the NGO of trying to obtain inter-
nal company information not for the purpose of the criminal investigation in Peru
but for “some other political or activist purpose.” The company stated that both the
Coordinadora and EarthRights International “appear to be players in the on-going po-
litical and social controversy in Peru about the role of the public security forces.”°
The involvement of the two human rights organizations in the case was, according

»31

to Newmont Mining, “suspicious.”" Questioning the credibility of human rights la-

wyers by accusing them of pursuing “political” intentions is a strategy also pursued

25  U.S. District Court for the District of Colorado 2014b, 3.
26  U.S. District Court for the District of Colorado 2014c, 1.
27 U.S. District Court for the District of Colorado 2014d, 2.
28  U.S. District Court for the District of Colorado 2014c, 4.
29  U.S. District Court for the District of Colorado 2014e, 4.
30  U.S. District Court for the District of Colorado 2014e, 5.
31 U.S. District Court for the District of Colorado 2014d, 10.



https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Chapter 6. Human rights litigation abroad

in Peru by corporate and state actors. Behind this is the accusation that a politically
motivated lawsuit would constitute an abuse of the legal system.

Elmer’s U.S. attorneys responded to these allegations by stating that Newmont
Mining did not present any evidence of the applicant’s bad faith.>* They argued that
neither Mar’s nor EarthRights International’s political convictions were relevant to
the lawsuit and stated,

Even if Newmontwere to show that Mr. Campos’ U.S. or Peruvian counsel agreed to
represent him because of their advocacy interests in challenging police violence
against those who protest environmentally destructive mining projects in Peru,
that would have no effect on the merits of his Application — just as it makes no
difference why Newmont Mining’s counsel agreed to represent Respondents. —
Applicant Elmer Eduardo Campos-Alvarez, Opposition to Respondent’s Motion to Conduct
Discovery®?

Newmont Mining’s motion to dismiss the case on these grounds delayed the pro-
gress of the proceedings. EarthRights International feared that the corporation was
intentionally delaying it so that the obtained evidence could ultimately not be used
in Peru.** The NGO therefore submitted a Motion to Expedite Consideration of the
application in November 2014.>* In March 2015, Judge Robert E. Blackburn finally
issued an order in Elmer’s case and approved the application for discovery, but li-
mited to the district of Colorado and to a specific time frame.** Newmont Mining
had to disclose over 1,600 documents. However, the court’s decision did not bring
the dispute to an end but simply concluded the first of several stages.

In July 2015, Newmont Mining submitted a Motion for Protective Order and de-
manded eight documents to be declared confidential.’” The company complained
that shortly after the first court ruling, EarthRights International had issued several
press releases suggesting that the company was linked to police repression in Peru.
Newmont Mining stated that its fear that the NGO would misuse the documents for
political purposes had been confirmed.*® In March 2016, Judge Blackburn granted
the TNC’s motion.*® Already in November 2015, Elmer’s attorney had returned to

32 U.S. District Court for the District of Colorado 2014f, 8.

33 U.S. District Court for the District of Colorado 2014g, 8.

34  U.S. District Court for the District of Colorado 2014h, 6.

35  U.S. District Court for the District of Colorado 2014h.

36  U.S. District Court for the District of Colorado 2015a.

37  U.S. District Court for the District of Colorado 2015b. On the basis of public court documents,
| understand that the eight documents concerned are internal company reports providing
information on the deployment of private and public security forces to protect the mine site
in Peru in November 2011.

38  U.S. District Court for the District of Colorado 2015b, 6.

39  U.S. District Court for the District of Colorado 2016a.
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court and submitted a Motion for Supplemental Discovery to disclose further docu-
ments located in the United States, but outside of the District of Colorado. Newmont
Mining's security office for the Americas is based in Nevada and the corporation, by
strictly insisting on the wording of the court’s first order, refused to disclose docu-
ments located outside of Colorado. In September 2016, this motion was granted.*

After losing in U.S. courts, the corporation then attempted to impede the sub-
mission of evidence in Peru. When two documents were filed in the criminal pro-
ceedings in Cajamarca, Minera Yanacocha questioned their authenticity because a
certification of origin was lacking. EarthRights International returned to the U.S.
courts with an Emergency Motion requiring the corporation to certify the docu-
ments’ authenticity.* The NGO argued that the mining company “refuses to simply
certify that the documents it produced are the documents it actually produced. It
does so because it knows that without such certification, the Peruvian court [...] is
unlikely to accept the documents.”** Judge Blackburn granted the motion in March
2018 and ordered Newmont Mining to certify the documents they had submitted al-
most three years earlier.” With this order, the court case on behalf of Elmer Campos
was closed in the United States.

Acuna-Atalaya et al v. Newmont Mining Corporation et al

The FLA application on behalf of Elmer Campos was an attempt to use foreign courts
in support of domestic litigation. However, similar to Leigh Day, EarthRights Inter-
national is also convinced by the idea of suing TNCs in U.S. courts and holding cor-
porations liable at home. As part of its efforts in this regard, the NGO filed a civil
complaint for damages and equitable relief on behalf of Mdxima Acufia and her fa-
mily before the District Court of Delaware in September 2017. The claim was brought
against Newmont Mining Corporation, Minera Yanacocha's parent company, and
three of its entities.* As I mentioned in Chapter 5, the Chaupe family had made

40  U.S. District Court for the District of Colorado 2016b.

41 Themail correspondence published as exhibits in the U.S. case file indicate that the NGO first
tried to obtain the documents’ certification directly from the corporation. Newmont Mining
refused to issue these certificates, therefore EarthRights International returned to court (U.S.
District Court for the District of Colorado 2017).

42 U.S. District Court for the District of Colorado 2017, 1-2.

43 U.S. District Court for the District of Colorado 2018.

44  The complaint was on behalf of Maxima Acufa, her four children, two of her children’s spou-
ses, and one minor grandchild. Jaime Chaupe, Maxima’s husband, was not involved in the
lawsuit. When | asked why Jaime was not involved in the court case, | did not receive any
information from EarthRights International’s U.S. team.

The three corporate defendantentities included Newmont Second Capital Corporation, New-
mont USA Limited, and Newmont Peru Limited (U.S. District Court for the District of Delaware
2017).
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several attempts to take criminal action before local courts against Minera Yanaco-
cha and its employees but had not been able to find relief or justice for the human
rights abuses they suffered. In order to improve their situation, EarthRights Inter-
national brought their legal claims to the United States.

In the transnational lawsuit, the Chaupe family demanded financial compen-
sation for the emotional and physical harms and the damages to property they had
suffered. The complaint listed more than fifty incidents in which employees of Mine-
ra Yanacocha, employees of the private security company Securitas, and police offi-
cers supposedly contracted by the mining company intervened in Tragadero Grande
and harassed family members. The allegations included, inter alia, battery, assault,
verbal threats, destruction of property and crops, surveillance, harming of livestock
and pets, detention, and obstruction of access to Tragadero Grande. These incidents
had occurred between 2011 and 2017.% From a legal point of view, the claim’s inten-
ded outcome was to attribute responsibility to the parent company for acts carried
out in the context of a subsidiary’s operations. Thus, the case was comparable to the
lawsuit against Monterrico in the United Kingdom, although there was no explicit
claim for the violation of a duty of care.

The complaint was based on evidence EarthRights International had obtained
in the FLA on behalf of Elmer Campos. As a Peruvian lawyer explained to me, due
to a statute of limitation, it had not been possible to use the obtained documents
to file a civil lawsuit on behalf of Elmer himself. However, the documents provided
general information on Newmont Mining’s involvement in the Conga conflict and
contained details related to the situation of the Chaupe family. Most importantly, the
documents demonstrated Newmont Mining’s control over security issues related to
the Conga project, and, as one of EarthRights International’s attorneys explained,
the documents revealed that “Newmont is [..] the chain of command for security
operations for Conga.” Thus, based on the documents produced for Elmer, the NGO
believed to have sufficient evidence to file the complaint on behalf of the Chaupe
family.

Newmont Mining opposed the claim by arguing that the District Court in De-
laware was not the appropriate forum to hear the case and submitted a motion to
dismiss it on the grounds of the forum non conveniens doctrine. As I mentioned above,
this is a legal argument widely used by companies in the United States to obtain a
dismissal in a transnational lawsuit. In April 2018, the court followed this argumen-
tation, granted Newmont Mining’s motion, and dismissed the case.* The plaintiffs
appealed against this order, and the case went to the Court of Appeals for the Third
Circuit, where the appeal was granted, as I mentioned at the beginning of this chap-
ter, in March 2019. The Court of Appeal argued that in the face of a corruption scandal

45 U.S. District Court for the District of Delaware 2017, 14-35.
46  U.S. District Court for the District of Delaware 2018a.
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that shook the Peruvian judiciary to its core at the time, it was necessary to reassess
whether Peru was indeed an adequate alternative forum for the plaintiffs to bring a
claim.

The District Court in Delaware then addressed the case again, considering the
aspects introduced by the Court of Appeal. In March 2020, Judge McHugh again
decided that the plaintiffs had the opportunity to use the Peruvian judicial system
and dismissed the case once more.*” EarthRights International then filed another
appeal.*® However, in December 2020, the Court of Appeals for the Third Circuit
upheld the lower court’s ruling and dismissed the appeal by arguing that “the Pe-
ruvian forum is generally adequate despite the recent, serious allegations of corrup-

»

tion”.* Based on this procedural argument that their case should be heard in Peru,
the Chaupe family was denied access to the U.S. judicial system.

Interesting for this book’s discussion is the fact that the U.S. judges’ order to
reject the Chaupes’ claim were based on the reasoning that developments in Peru in
recent years had demonstrated that the family did have access to the domestic legal
system. In one of the orders of the U.S. district court, the responsible judge explicitly
referred to the transnational advocacy campaigns in favor of the family and held
that “Plaintiffs have generated intense interest in their cause, with all the salutary
effects such public attention brings™® and that the “continued spotlight [placed on
the Chaupes’ case by the media and by human rights groups] makes it less likely that

«51

judicial proceeding in Peru will be subject to untoward influences.“** The responsible
judge thus indicated that transnational advocacy campaigns can positively support
legal actions.

To underline this point, the U.S. judge noted that the family had been able to
win a case against Minera Yanacocha in the Court of Cassation of Lima and in lower
courts in Cajamarca. In doing so, he referenced the court case in which Minera Yana-
cocha had accused the family of illegally occupying Tragadero Grande, for which the
family was first convicted and then acquitted by the Court of Appeal in Cajamarca
and the Court of Cassation in Lima after several years of prosecution. The U.S. court
thus interpreted this success of the family in evading criminalization and being ac-
quitted as sufficient evidence that the Chaupe family “can be treated fairly by Peruvi-

an courts.”>

The court thus concluded that Peru was an appropriate forum for the
legal treatment of the complaints about the alleged abuses of the mining company.

However, the U.S. court did not consider the fact that the Peruvian judicial system

47  U.S. District Court for the District of Delaware 2020a.

48  U.S. District Court for the District of Delaware 2020b.

49  U.S. Court of Appeals for the Third Circuit 2020.

50  U.S. District Court for the District of Delaware 2020a, 24.
51 U.S. District Court for the District of Delaware 2018b, 20.
52 U.S. District Court for the District of Delaware 2020a, 25.
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has never followed up on any charges brought by the family and that no criminal in-
vestigations have been initiated against the company, even though the Chaupes had
reported corporate abuses for years. Thus, being able to defend against legal mobi-
lization from above was considered sufficient by the U.S. court to claim that access
to the legal system was guaranteed in the plaintiffs’ home country, even though all
their attempts to mobilize the law from below had failed.

Expectations of law in litigation abroad

The three transnational lawsuits emerging from the Conga and the Rio Blanco con-
flicts exemplify different aspects of legal mobilization that may emerge when tur-
ning to courts abroad. Several of these aspects are related to the Peruvian human
rights movement’s legal expectations and to the law’s emancipatory force and thus
link back to the discussion of Chapter 2. However, the transnational dimension of
the court cases adds further aspects to this discussion and provides further insights
into the perception of the Peruvian human rights movement regarding the use of
law. The aspects I discuss in the following concern (1) financial compensation, (2)
differences in legal culture, (3) the aim of having a deterrent effect on corporations,
and (4) the aim of obtaining evidence or, more generally, having a supportive impact
on domestic litigation.

Financial compensation

As I discussed in the previous chapters, human rights lawyers in Peru often rely on
criminal or constitutional law. Civil claims are perceived as a less desirable option
because the burden of proofis high, proceedings are even more lengthy than in cri-
minal cases, and, most importantly, the state’s role is less prominent because of its
involvement as a mere mediator between disputing private parties. In consequence,
indemnifying the injured parties often plays a subordinate role in domestic lawsuits,
since criminal and constitutional cases are aimed at other legal outcomes, such as
punishment or compliance with constitutionality. The issue of financial compensa-
tion has raised controversy within Peru’s human rights movement, as I explained
in the second chapter. However, at the same time, it is an integral part of the de-
mand for justice, especially when it comes to dealing with human rights violations
affecting marginalized groups. Bringing a civil case against a parent company ab-
road provides a way of obtaining such financial compensation, in particular because
foreign direct liability cases based on tort law or cases claiming a parent company’s
negligence are aimed at obtaining this form of remedy. Financial compensation can
therefore be a reason for filing a lawsuit abroad.
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At the same time, the claim for compensation is sometimes a condition for filing
a claim in a foreign court. Legal requirements in the United States, for example, set
a minimum of at least US$75,000 to file a civil complaint before a federal court.”
Claims for less money are heard in state courts, meaning that the amount of money
in controversy sets the jurisdiction. In the case on behalf of the Chaupe family, this
minimum sum was exactly the amount of money the plaintiffs demanded in com-
pensation.> The U.S. legal system thus required them to demand money in order to
gain access to federal courts, and the Chaupe family’s legal representation fulfilled
this requirement to be able to bring the case to a federal court, although the actual
goal of bringing the claim to the United States was not financial compensation.

In the Cajamarca region, it is well known that Minera Yanacocha had offered
the Chaupe family large sums of money to leave the disputed piece of land. Various
people close to the family told me that the company had taken an aggressive ap-
proach with these sales offers and had also attempted to persuade individual family
members to accept them, thus attempting to divide the family. However, Mdxima
Acufa repeatedly announced in public that their land was not for sale and that all
she and her family wanted was to live in peace in Tragadero Grande. In this sen-
se, Maxima continually declared that she did not want any money from the mining
company. In the civil action in the United States, however, the foreign legal system
expected her, as the plaintiff, to claim damages from the company in order to be
admitted to court. Consequently, the transnational lawsuit caused concern among
activists and lawyers in Peru.

During my fieldwork, several people shared their doubts with me as to whether
a possible individual compensation payment by Newmont Mining may also have
negative effects because it would provide grounds for criticism after the family had
already been accused of enriching themselves by cooperating with international
NGOs. They feared that the court case would lead to further exposure of the family.
At the same time, these lawyers and activists immediately emphasized that the
family is “of course entitled to financial compensation.” Thus, they all stressed the
family’s right to reparations, but the question remained as to whether a civil lawsuit
abroad potentially resulting in financial compensation involved risks that would
outweigh the benefits for the plaintiffs.

This fear was, inter alia, based on the human rights movement’s experience in
previous transnational lawsuits, in particular in the Monterrico case. As I mentio-
ned above, the plaintiffs in the Monterrico case had received compensation resul-
ting from an out-of-court settlement reached with the parent company in the United
Kingdom. The plaintiffs had agreed to this settlement after consultation with their
British lawyers. Afterwards, they were harshly criticized for this decision, especially

53 28 U.S.C.§1332(a).
54  U.S. District Court for the District of Delaware 2017, 93.
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by other members of the local social movements, who accused them of being bought
by the mining company when accepting the payments. The local protest movement
subsequently experienced major internal disputes, as David and Rosa told me.

Mar, the Coordinadora lawyer involved in the case, recounted that some of the
plaintiffs had been important leaders in the local resistance against Rio Blanco. As
a consequence of the settlement, they experienced hostility, since it “appeared as if
they had been bought, that the company had covered their mouths, and that they
were delegitimized before the community,” as Mar explained. She told me that the
mining company took advantage of these tensions and used the payments to dis-
credit opponents and to weaken the social movement. This example thus illustrates
thatan individual financial compensation payment can in fact entail social costs and
can therefore undermine the individual benefits.

In addition, the Monterrico case also illustrated problems arising from con-
fidentiality agreements, which often form an integral part of out-of-court settle-
ments. A group of plaintiffs is exposed in a transnational court case; the plaintiffs
receive a compensation payment, but they are not allowed to talk about it. At the
same time, however, it is publicly known that they accepted money from the com-
pany because the plaintiffs’ lawyers also have an interest in disclosing that they have
reached a settlement. Everyone knows that money has been paid, but the injured
parties are not allowed to provide any information or clarification. Rumors arise
and circulate, leading to accusations and social tension.

According to the Peruvian lawyers involved in the Monterrico case, one way to
avoid friction within the social movement would have been to claim a communal
compensation in London instead of, or in addition to, the individual compensation
payment. These lawyers told me that the social tensions were, for the most part, not
due to envy toward the individual claimants. Rather, the torture case was, from the
perspective of the local protest movement, only one of several cases of human rights
violations committed during the Rio Blanco conflict. The lawyers of the Coordinado-
ra and of Fedepaz argued that the torture case had to be understood in this larger
context. Mar, for instance, told me that the acts of police violence had been a mes-
sage to the comunidades campesinas and the protest movement as a whole, not only to
the affected individuals. In her opinion, the case therefore had a clear “communi-
ty dimension” (dimension comunitaria), and the political context of the communities
had to be considered when pursuing the claim abroad. This also refers to the expec-
tation of the Peruvian human rights movement to support the comunidades in their
political struggles through legal proceedings, as discussed in Chapter 2. Through the
transnational lawsuit, however, the abuses the comunidades had suffered during the
mining conflict were individualized and reduced to a single event.

Fedepaz lawyer David also understood the torture case as an act of violating indi-
vidual and collective rights. As he explained, Leigh Day’s lawyers, however, did not
consider these aspects when bringing the claim because of a “different understan-
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ding of collectivism.” David criticized that their “perception is the individualistic
British perception, ism't it? For them, collectivism doesn't exist, nor do they even have
a way of knowing what it is.” Mar argued along the same lines and told me that, in
her opinion, in the form of individual compensation, “money cannot in itself be the
end” of such a lawsuit but that “English lawyers, I mean, they don't understand that.
They don't understand it!” She told me that they had tried to explain to the English la-
wyers that, according to Peruvian law, a comunidad campesina has a legal personality,
and that it should therefore be possible to “include the community as a victim” in the
claim. However, this concept ultimately did not come up in the claim, as the British
lawyers only considered the individual plaintiffs. The action was brought under both
English and Peruvian law, and the court would have decided which law would have
been applicable in alater stage of the proceedings. Thus, in theory, it would have been
possible to introduce the alternative approach of collective compensation. However,
the British lawyers did not accept this proposal, and since it was ultimately them and
not the Peruvian lawyers who controlled the lawsuit, the community dimension was
not included in the claim.

Apart from this question of collective compensation, the financial compensati-
on also led to social tensions in the communities because of the lack of follow up
regarding the local dynamics following the settlement. Rosa told me that, in retro-
spect, it might have been better if Fedepaz had done a follow up (seguimiento) on the
case, since Leigh Day did not do it. However, Rosa and her colleagues did not want to
interfere in the case after the settlement. She told me that they had been heavily in-
volved in the case in the beginning and had spent much time and effort to help bring
the claim. Leigh Day had used them to establish contact and to gain the plaintifts’
trust. When it came to the settlement, however, the English lawyers traveled directly
to Piura and no longer met with the NGO staffin Lima. In the logic of Leigh Day’s la-
wyers, this was the only reasonable approach because they “take instructions” from
“their clients,” not from local NGOs (Leigh Day 2018, 5).

In addition, the plaintiffs had signed a confidentiality agreement, and Fedepaz’
team was reluctant to approach them because they did not want the plaintiffs to feel
like they were interfering. For Leigh Day, the case was closed after the settlement,
and, consequently, no one was there to ensure that the case would not result in ten-
sions in the comunidades and in allegations against the plaintiffs. Thus, the transna-
tional lawsuit in London resulted in the opposite of what Fedepaz anticipated with
the use of law — namely, the empowerment of local communities in their political
struggle — and, in contrast, weakened the protest movement.

Differences in “legal ideologies”

AsThave discussed in detail elsewhere (Lindt 2020), the Peruvian lawyers attributed
the social tensions in the communities primarily to the fact that the Monterrico ca-
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se was settled out of court. The out-of-court settlement led to major disagreements
between the British and Peruvian lawyers, which was mainly related to the legal ex-
pectations the different actors had placed in the claim. For Leigh Day’s attorneys,
out-of-court settlements are a part of common court practice and legal culture. They
see them as a reasonable way to secure financial compensation for plaintiffs without
having to engage in lengthy and risky trials. In general, settlements offer pro bono la-
wyers “the best business option,” as Kamphuis (2012a, 561) argued, and a safe means
to recover costs.* Richard Meeran, Leigh Day’s leading lawyer in the Monterrico ca-
se, wrote that settling a case against a parent company is “undoubtedly frustrating
for academiclawyers and campaigners” but that it “reflects the financial realities and
risks to [TNCs], the claimants and the claimants’ lawyers of not settling” (2011, 10). In
his opinion, “the risk of going to trial usually makes little commercial sense” (ibid.).

In transnational lawsuits against TNCs, going to trial poses a high risk for plain-
tiffs because such cases are often dismissed due to procedural hurdles or practical
obstacles, as I explained above. On the one hand, this is because corporate defen-
dants do all they can to avoid having their responsibility heard in court rooms in the
Global North. At the same time, it is also because judges in the North attempt to
evade the politically sensitive issue of parent companies’ liability. In terms of proce-
dural law, the Monterrico case, for example, entailed the risk of being dismissed as
it had not yet been decided whether the court would apply English or Peruvian law,
and the claims were time-barred under Peruvian law.*® Leigh Day’s concerns about
a trial were therefore not unfounded.

The Peruvian human rights lawyers also acknowledged this risk of a trial, as they
told me, not only because of the statute of limitations. Rosa recounted that they also
feared a possible trial in London because the plaintiffs from Piura might have had to
testify. From her work with the comunidades, Rosa repeatedly witnessed the difficul-
ties people from rural areas faced while giving declarations before a local prosecutor
or judge. She doubted that appearing before a court in another country, in a com-
pletely alien environment, would have had a positive effect on the plaintiffs. Veena
Das argued that the settlement in the Bhopal case in India had negative impacts on
the plaintiffs because they were deprived of their “day in court” and their “right to be

55  Lawsuits against corporate actors that resulted in out-of-court settlements have been criti-
cally assessed by various authors. See, for example, the work by Li (20173, 185—7), Kamphuis
(20123, 561-2), and Kirsch (2006, 21-2, 2007, 308). Particularly detailed discussions were held
on the settlement reached in relation to the Bhopal disaster (see, for example: Cassels 1991,
Das 1995, Fortun 2001). For a more detailed discussion of this literature see: Lindt 2020.

56  Thisisexactly what happened to Leigh Day’s lawyers some years later. They brought a similar
case to the High Court in London against the mining company Xstrata. The lawsuit was on
behalf of a group of Peruvians who had been maltreated in the context of protests against
the corporation’s project in Espinar, Peru (Vilca & Ors v Xstrata Ltd & Anor [2018] EWHC 27
(QB). This case was dismissed on the grounds of the Peruvian statute of limitations.
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heard” (1995, 146). However, Rosa’s view questions whether “to have a day in court”
has a healing effect on plaintiffs in a transnational court case, given that it can be in-
timidating to “stand before the law” (Ewick and Silbey 1998). Rosa feared that a trial
could become a re-traumatizing event for the plaintiffs if they had to testify about
the abuses they had suffered.

In addition, Rosa was also concerned about whether the plaintiffs, under the dif-
ficult conditions of having to testify before a court in a completely foreign setting,
would have been able to fulfill the expectations placed on them as “victims” of human
rights violations. In doing so, Rosa referred to the difficulty of translating personal
suffering into legal terms and of making experienced abuses understandable for ju-
dicial authorities. Several legal anthropologists have discussed this aspect in recent
years. Jonah Rubin (2008), for instance, used the example of a U.S. court case in fa-
vor of a torture victim from El Salvador to illustrate how challenging this translation
process can be for plaintiffs. As Rubin described, plaintiffs are required to transla-
te the traumatic experience of a personally suffered human rights violation into the
language of the law and face the challenge that their testimonies are limited to a “le-
gally-acceptable form” (2008, 275). In a similar way, Rosa had been worried that the
injured parties in the torture case from Piura would not have been able to provide the
narratives that were expected and the translation into the language of law, especially
in a foreign country.

In face of these challenges of going to trial abroad, Fedepaz’ lawyers stressed their
support for the plaintiffs’ decision to settle the case, although they had hoped for a
different outcome. Furthermore, David stressed that the payment of compensation
was “also a manifestation of justice” for the plaintiffs. The lawyers in Peru hoped that
it would allow the plaintiffs to “change their life” and “to compensate them for the
acts of violence they had suffered.” David rhetorically asked, “Who are we to take
from them this opportunity?” Thus, he was also careful in stressing that the plaintiffs
had a right to financial compensation.

In addition, David told me that Monterrico's concession to pay compensation
can and should be interpreted as an admission of guilt. Fedepaz published a press
release about the settlement that underlined this argumentation (Fedepaz 2011). For
David, the compensation payment was a clear acknowledgment by the corporation
of having committed mistakes, although it officially denied any moral or legal re-
sponsibility. He told me,

| mean, the company didn’t pay compensation because it occurred to them, right?
The company paid compensation because it knew that its employees had acted
badly, on behalf of the company. So, that’s why it paid compensation. Beyond the
fact that in the out-of-court settlement it is said that the company does not re-
cognize responsibility, if it does not recognize responsibility, why does it pay? —
David, lawyer with Fedepaz, May 2017, Lima (interview transcript)
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In this way, Fedepaz attempted to interpret the out-of-court settlement as a kind
of attribution of responsibility. In retrospect, though, David admitted that this at-
tempt had achieved little success. He referred to the fact that the settlement avoided
a trial; in consequence, the actual process of adjudicating did not occur, the questi-
on of the parent company’s responsibility was not addressed, and no judgment was
passed.”” Therefore, Fedepaz’ expectation of the law to create public recognition for a
crime and to establish the truth, as I discussed in Chapter 2, remained unfulfilled. In
our conversations, the Peruvian lawyers assessed the Monterrico case critically, not
only because of the negative consequences of the compensation payments but, abo-
ve all, because the settlement prevented the actual use of the “force of law” (Bourdieu
1987). Their expectation of law is to establish the truth and create public recognition
for the harm the plaintiffs had suffered. However, in the lawyers’ opinion, this can
only be achieved with a trial and a judgment.

In cases that are settled out of court, the absence of a trial means that there is no
adjudication and no judgment on the legal issue underlying the claim, i.e. the ques-
tion of the parent company’s responsibility. In this sense, I propose to compare out-
of-court settlements to the form of “alternative dispute resolution” that Laura Nader
(1999, 305, 308) has discussed in detail. In her analysis of “harmony law models,” Na-
der claimed that alternative dispute resolution is aimed at achieving consensus bet-
ween the parties about a conflict rather than being aimed at adjudication. She also
states that it is based on negotiation in the private space rather than in a courtroom
(see also: Mattei and Nader 2008, 18—9, 77). This is very similar to what we can ob-
serve when transnational lawsuits against parent companies are settled out of court
(see also: Lindt 2020). In transnational lawsuits, access to justice is not equal for all,
and corporations often “come out ahead” (Galanter 1974), as I demonstrated in the
previous discussion on the hurdles and barriers in accessing foreign courts. Howe-
ver, the Fedepaz team believes in the counterhegemonic use of law, as we have seen in
the previous chapters. The NGO’s lawyers had hoped that litigating the case in Lon-
don would support their struggle against state and corporate impunity in Peru and
would help attribute legal responsibility to the corporation. This testifies to different
expectations of the law than those that have been pursued by the lawyers working
with Leigh Day.*® The legal ideology of the Peruvian lawyers was in this regard very
different from that of their British counterparts.

David expressed his disappointment by telling me, “We are not very much con-
vinced of the extrajudicial agreement because we, as human rights defenders, what
we want is that the truth is publicly known and that justice is established by official

57  Foramore detailed discussion of out-of-court settlements and how they avoid adjudication,
see: Lindt 2020.

58  These differences in expectations of the law became apparent in the interview | conducted
with Richard Meeran, which, as mentioned above, | am unfortunately not allowed to quote.
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acts. [Queremos que se conozca publicamente la verdad y que se haga justicia de medida pii-
blica.]” Fedepaz as an institution has a clear understanding of the role that litigation
should play in the struggle against corporate impunity. Its strategy is to bring ca-
ses to trial and to provoke a response by the state. For Fedepaz, the trial holds great
significance as a central space where responsibility is negotiated and determined.
“Justice is to know the truth! [Justicia es que se conozca la verdad],” David told me. Brin-
ging a claim abroad is a “subsidiary option” to the Peruvian lawyers’ struggles in the
domestic system of justice. They had hoped that litigating in the United Kingdom
would contribute to the legal reconditioning of alleged corporate abuses in Peru.
However, this was not the case.

Strengthening social struggles on the ground

The central aim of the Chaupe family’s transnational lawsuit, in turn, was to ensu-
re that “the family will finally be able to live in peace at Tragadero Grande,” as one of
the attorneys working with EarthRights International explained to me. The underly-
ing purpose was to urge Newmont Mining to use its control over Minera Yanacocha
and to put an end to the harassment against the family. This expectation relies on
the assumption that legal proceedings, in particular a conviction for human rights
violations, will cause major damage to a company’s image, which will consequently
change the corporation’s behavior in the future. A lawsuit may result in a “litigati-
on threat” (Schrempf-Stirling and Wettstein 2017, 556) when TNCs acknowledge the
possibility of being held accountable in their home states for abuses committed ab-
road.

For EarthRights International, as a legal NGO, a lawsuit does not need to be fi-
nancially viable, but politically relevant. They do not rely on winning cases to cover
their costs — as Leigh Day, for example, does — because as an NGO they are fun-
ded by donors. In turn, the selection of cases that EarthRights International brings
to court is guided by the organization’s broader agenda and is aimed at suppor-
ting the social movements and grassroots organizations that the NGO collaborates
with. In this sense, EarthRights International understands Maxima Acufia’s lawsu-
it as an “emblematic” case to demonstrate the imbalance of power between margi-
nalized people in the Global South and TNCs headquartered in the United States.
One of EarthRights International’s U.S. attorneys told me that the lawsuit on behalf
of the Chaupe family is aimed at “giving a message to companies that they cannot
act beyond the law, they cannot act with impunity, [and that] there should be conse-
quences.” Similar to the Peruvian human rights organizations, EarthRights Interna-
tional thus views the law as an emancipatory means for strengthening the rights of
marginalized population groups. The U.S. NGO’s aim is to “combine [...] the power
of law and the power of people in defense of human rights and the environment”
(EarthRights International 2006, 77).
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“I think it’s fine that they try to sue Newmont Mining in their own home [en
su propia casa],” an activist in Celendin commented when we talked about Mdxima
Acufia's lawsuitin the United States. This activist, however, did not know much more
about the court case and about the legal strategies EarthRights International and
the family pursued with this legal action, although he, as an active member of the
PIC, was in constant exchange with lawyers of the international NGO. In general,
the Chaupe family’s lawsuit in the United States was hardly discussed in Cajamarca
or Lima during my fieldwork. Only a few activists and human rights lawyers actually
knew about the case, and those who did - for example, EarthRights International’s
team in Lima — were reluctant to discuss the case with me. They told me that this is
an “issue dealt with by the NGO’s main office in Washington D.C.” and that lawyers
in the United States would lead the case. Therefore, they did not want to comment
further on it. Other lawyers and activists I talked to in Peru, however, were more
direct in expressing concerns that, as mentioned above, the lawsuit or a possible
compensation payment would lead to adverse effects for the family.

In a manual on transnational human rights litigation, EarthRights Interna-
tional acknowledged this danger that a court case could lead to social conflicts on
the ground. There, the NGO stated that a “lawsuit may create tensions and jealou-
sy, especially if a few plaintiffs stand to gain from it and their neighbors do not“
(EarthRights International 2006, 39). Additionally, one of the NGO’s U.S. lawyers
explained to me that “[..] in general, when we evaluate a case, we don't only look
at the facts [...] but also what the case means in the politics of the region.” Hence,
EarthRights International seems aware of the risks of legal activism on the ground.
But what did this mean in practice? How would the U.S. NGO staff prevent negative
impacts from occurring on the ground?

A U.S. lawyer working at that time with the NGO explained to me that commu-
nication was key to avoiding such negative social outcomes in the plaintiffs’ local
communities. For her, it is important to, first, just really listen and ask” the plain-
tiffs what they want, thus to have a close relationship with the affected people and to
personally develop legal strategies in close collaboration with them. This approach
is fully in line with the recommendations made in EarthRights International’s man-
ual on transnational lawsuits, which states that “victims and affected communities
should take the lead in any transnational lawsuit. [...] The victims should make the
decision whether to file a case freely and with as much information as possible”
(EarthRights International 2006, 7). A second important point the U.S. attorney ref-
erenced in the lawsuit of the Chaupe family was informing the wider population in
Cajamarca about the ongoing U.S. lawsuit in order to avoid social tensions and a
negative outcome of the court case. In her opinion, this could happen, for example,
“by informing the local communities and the social movements via social media.”

From the perspective of Peruvian human rights activists I talked to, the Chaupe
family’s lawsuit in the United States did not meet the requirements to be consid-
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ered an example of how bringing a claim abroad could strengthen the political strug-
gles on the ground. Although EarthRights International pursues similar ideas about
what can be achieved through legal mobilization as many of Peru’s human rights
NGOs, the example of this lawsuit nevertheless reveals how the risks of legal ac-
tivism may be assessed differently from the perspective of human rights lawyers in
the Global North and their colleagues in the South.

Producing evidence in foreign courts

While the lawsuit against Newmont Mining in the United States was thus viewed
cautiously to very critically from a Peruvian perspective, the FLA application on be-
half of Elmer Campos was received much more positively. In contrast to the Monter-
rico and Chaupe case, this lawsuit was an attempt at using a foreign jurisdiction not
to seek compensation or justice but to obtain evidence that would help to bring for-
ward local lawsuits. In this sense, the approach represents a sort of paradigm shift
in transnational human rights litigation.

The FLA application was based on close cooperation between EarthRights In-
ternational’s U.S. lawyers, their Peruvian colleagues and the Coordinadora lawyers,
in particular Mar, who represented Elmer in the criminal case in Cajamarca. The
fact that the central legal proceedings, i.e. the criminal proceedings on behalf of El-
mer, occurred before domestic courts was of great importance for the Peruvian hu-
man rights lawyers. Litigating the case domestically contributed to their feeling of
maintaining control over the case. The lawsuit abroad was, in contrast, only aimed
at supporting this domestic claim. This allowed the Peruvian lawyers “to maintain
the power to decide about the course of the lawsuits,” as Mar told me.

Moreover, by focusing their efforts on the domestic proceedings, the Peruvian la-
wyers were able to pursue their expectations of the law to bring about institutional
change. Mar told me that “in this way, it is possible to get things moving here [in Pe-
ru],” although she stressed that they did not yet have a favorable judgment in Elmer
Campos’ case in Peru and that, therefore, they could not yet “talk of a success.” Howe-
ver, as I pointed out in Chapter 3, the Elmer’s case has advanced further than other
cases of police violence in mining conflicts. Even more importantly, the fact that the
company Minera Yanacocha has been included in the proceedings as a civilly liable
third party is already a great achievement for the Peruvian human rights movement,
which the lawyers explicitly attribute to the FLA application in the United States.

The innovation of the FLA statute lies in its focus on disclosure of corporate do-
cuments that can then be used in domestic lawsuits. Thus, the legal action is directly
aimed at supporting legal struggles on the ground. Access to evidence is key in liti-
gation against TNCs. Coordinadora lawyer Mar explained to me that the FLA appli-
cation’s most significant outcome was to prove that important decisions concerning
the collaboration between Minera Yanacocha and the police during the Conga pro-
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tests were made in the United States.” Peru's human rights movement had known
for along time that a contract for extraordinary services existed between Minera Ya-
nacocha and the police, and they had also assumed that Newmont Mining was well
informed about its subsidiaries’ activities on the ground. However, evidence backing
up these assumptions had always been lacking.

As I described in Chapter 3, although obtaining and presenting evidence in a
court case should be the responsibility of the prosecutor, in practice, the complai-
nants’ side often takes up this task in order to prevent a case from being closed be-
cause of a lack of evidence. In Elmer’s criminal proceeding, important evidence was
eventually obtained thanks to EarthRights International’s efforts to bring the FLA
application abroad. In this sense, the legal action in Colorado had a direct influence
on the legal proceedings in the courts in Cajamarca and supported the human rights
movement's struggles.

In addition, the FLA application also differed from the other two examples since
it required the U.S. judge to conduct a different legal analysis than the two lawsuits
on parent companies’ liability. This made a crucial difference and helped the case
to be successful. In the FLA application, the question at stake was not whether the
parent company bears a legal responsibility for the committed crimes. Rather, the
lawsuit was limited to the question of whether Newmont Mining had a certain de-
gree of control over the operation in Peru and was therefore in possession of relevant
documents. This helped EarthRights International claim a link between Newmont
Mining’s headquarter in Colorado and the police intervention in Cajamarca.

If we look at lawsuits in which plaintiffs seek to attribute legal responsibility to
a parent company — for example, in the Monterrico case or in the lawsuit on behalf
of the Chaupe family — courts in the Global North take a much more restrictive ap-
proach to establishing this link of control between different corporate entities.® In
contrast, the question of parent liability was not at stake in the U.S. legal proceedings

59  The documents demonstrated that employees of Minera Yanacocha sent reports to the U.S.
headquarters on a daily basis commenting about where protests in the Cajamarca region
occurred.

60  Astriking example of this is the civil lawsuit in the United Kingdom against Royal Dutch Shell
plc (RDS) and Shell Petroleum Development Company of Nigeria Ltd (SPDC) for environmen-
tal pollution caused by the subsidiary in Nigeria. The parent company’s level of control over
its Nigerian subsidiary was the central issue discussed during a three-day hearing at the Court
of Appeal that | attended in Londonin November 2017. Appellants used corporate documents
such as RDS’s annual and sustainability reports to convince the Court of Appeal that control
was “exercised through mandatory policies” and that, as a result, the parent company had, in
fact, a duty of care. Two of the three responsible judges did not follow this argumentation,
and the court consequently dismissed the appeal, stating that the claimants failed to prove a
relationship of proximity between the parent company and its subsidiary (Okpabi and others
v Royal Dutch Shell Plc and another, [2018] EWCA Civ 191).
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on behalf of Elmer. As I mentioned above, it is not only judges from the Global South
but also their colleagues from the Global North who attempt to circumvent this poli-
ticalissue. In Elmer’s claim, however, the elephant in the room went untouched, and
the Court of Colorado accepted that there exists the necessary relationship between
the corporation’s headquarter in Colorado and the Peruvian mine site.**

Conclusion

Although transnational court cases are often aimed at attributing legal responsibi-
lity to the parent company, the example discussed in this chapter illustrates that
this question is ultimately left out in such lawsuits. Furthermore, Elmer’s case in
the United States revealed that it is precisely the exclusion of the political question
of parent companies’ responsibility that can lead to the courts in the Global North
granting a claim. If a lawsuit in a home state is based on the question of parent re-
sponsibility, it ends with a dismissal in most cases, as in the Chaupe case, or with
an out-of-court settlement, as in the Monterrico case. This points to the political
sensitivity of corporate responsibility, not only in countries like Peru, but also in the
Global North. As a consequence of these circumstances, it was possible in the lawsuit
on behalf of Elmer to obtain important documents in the United States that, in turn,
had a positive effect on the legal struggles in Peru.

The Monterrico case, in contrast, had no impact on the Peruvian criminal pro-
ceedings. Moreover, ten years after the settlement, the comunidades in Piura faced
new attempts by the state and the corporation to develop the Rio Blanco project,
while the local protest movement had been weakened as a result of the out-of-court
settlement. All Peruvian lawyers with whom I discussed this lawsuit told me that
they had learned much from the case. The major reason for the negative outcome of
such lawsuits is, in their view, that their counterparts in the Global North were able
to dictate the collaboration and that, as one lawyer said, “all the rules of the game
[were] set from there.” She expressed the hope for the future that “maybe at some
point, we can count on a counterpart in the North who is more open” to the needs
and aspirations of the social movements and the legal NGOs on the ground. In this
sense, she hoped that international NGOs and pro bono law firms would learn from
past experience and adapt their cooperation with partners in the South “in such a
way that the decisions are taken in the South, the priorities continue to be taken in
the South, and [the lawyers in the North] are simply operators.”

61 The court’s order was based on the fact that there were several managers working for both
corporate entities, which, in comparison with other cases, is a rather simple way of proving
parent control over a subsidiary.
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David told me that their lack of experience in transnational lawsuits had been
one of the principal obstacles. If members of Fedepaz were ever involved in such a
case again, they would approach it differently in order to be able to maintain control
over how a lawsuit evolves. The Peruvian lawyers’ understanding of achieving justice
entails determining who is responsible for the offenses and not just achieving indi-
vidual financial compensation. Mar told me that the lawyers from the Global North
are “super-efficient in their work, but their logic is only one of cost and benefit.”
For the Peruvian human rights lawyers, lawsuits do not need to make “commercial
sense,” but they do need to have a positive impact on the ground - for individuals
and for the communities. Only in this way can such legal processes be seen as an
emancipatory means to support the social struggles on the ground and to fulfill the
expectations people place on law.

195


https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/



https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Chapter 7. Law’s limitations

Introduction

I started this book by referencing the legal anthropological debate on law’s ambi-
guity, thus on the observation that law is “simultaneously a maker of hegemony and
a means of resistance” (Hirsch and Lazarus-Black 2012, 9). Throughout the book, I
discussed the differences between Peruvian human rights lawyers — especially tho-
se from Lima - and activists from grassroots organizations in the provinces when
it comes to hopes and expectations placed on law. I have argued that it is the ambi-
guity of law that leads to the different experiences and that shape the actors’ legal
consciousness. Human rights advocates have much more faith in the force of law
as a counterhegemonic means than the activists do. As I highlighted in the prece-
ding chapters, this is not only related to the lawyers’ professional relationship with
the law. Rather, it is also related to their experience with successfully applying legal
means as an emancipatory tool in their political struggles. Activists on the ground,
in turn, are confronted with the law primarily in connection with the issue of cri-
minalization. Thus, they mainly experience the “dark side of judicialization” (see al-
so: Lindt 2023). In addition, they often witness the mobilization of law from below
against human rights violations going unpunished. The task of the human rights
lawyers in this context is to convince the people at the margins of the state that it
makes sense to mobilize the judicial system as an ally.

The human rights lawyers I worked with in the field have remained firm in their
belief in law despite the limitations imposed by the lack of implementation or ab-
use of the law. But, as I illustrate in this final chapter, even among themselves, this
belief in the law is far from being beyond all doubt. Doubts were not caused by the
practical and jurisdictional hurdles mentioned in the discussion on the difficulties of
litigating human rights from below. These lawyers have learned that courtrooms are
a battlefield in which conflicts of interest exist. They have also learned that their op-
ponents are powerful actors who have the resources and power to “come out ahead”
(Galanter 1974) in court. They have become aware that corruption, a lack of political
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will on the part of the judicial authorities, and the influence of companies on the
judiciary are integral parts of the Peruvian justice system. Rather, doubts were cau-
sed by limitations inherent in the law and the legal mechanisms themselves. These
doubts usually surfaced in the direct negotiation processes with the persons the la-
wyers represented in court. First, they emerged in situations where it became appa-
rent that it is not enough to only have a “right to have rights” (Arendt 1998 [1951], 614,
Dagnino 2003, 213). Second, there are also several controversies arising from the re-
lationships in law — that is, the relationships between lawyers and plaintiffs, which
is shaped and predetermined by law’s proceedings. I discuss these two limitations
of law in this chapter.

Beyond the right to have rights

During my fieldwork, law’s limitations mostly became apparent in unexpected si-
tuations. Such a situation occurred during a trip to a comunidad nativa, which I ma-
de with the team of Fedepaz in March 2018. Lawyer Rosa, anthropologist Ingrid, and
I traveled to the province of San Ignacio, in the northernmost part of Cajamarca,
where we visited the Awajan comunidad of Supayaku. Fedepaz has been working with
this comunidad since 2013, providing the community members with legal assistance
and representing them in a legal dispute with the mining company Exploraciones
Aguila Dorada S.A.C. (Sanca Vega 2017, 8). In 2013, Fedepaz had filed a constitutional
complaint, a so-called amparo, demanding the suspension of the mining project Ya-
ku Entsa that threatened the community and its natural resources (Servindi (online)
2013, Sanca Vega 2017). In 2016, the corresponding constitutional court ruled in fa-
vor of the community, thereby ordering the mining project’s suspension; two years
later, this judgment was upheld during an appeal.' Consequently, the mining project
was halted. With its legal work, Fedepaz had thus significantly supported Supayaku’s
resistance against mining.

In addition, Fedepaz formed part of a coalition of NGOs that supported the comu-
nidad in the defense of its territory and livelihood. This collaboration resulted in a
so-called Plan de Vida, a “life plan,” which community members had elaborated with
Fedepaz, Grufides, the Catalan association Ingenieria Sin Fronteras, and the Peruvian
NGO Soluciones Practicas (Comunidad Nativa Awajin de Supayaku etal. 2015, see also:
Sanca Vega 2017, 194, 223). Based on a long-term participatory process, this plan set
out the joint projects that the comunidad wanted to pursue in order to achieve their
vision of the tajimat pujut (buen vivir or the “good life” in Awajtn). It contained pro-
posals and visions of how the community wanted to develop in terms of economic,

1 Corte Superior de Justicia de Lima, Quinto Juzgado Constitucional de Lima, Sentencia, Resolucion 26,
10.12.2018, court order on file with author (see also: Fedepaz 2018a).
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cultural, and social aspects over a fixed period of ten years. During the elaboration of
this plan and beyond, Fedepaz focused primarily on legal capacity training with the
community. The legal assistance provided by the NGO thus went beyond the actual
defense of the comunidad in the courtrooms.

Several times a year, members of Fedepaz traveled to Supayaku and conducted
workshops: for example, on the rights of indigenous communities, on women’s
rights, or on other topics that were determined in dialogue with the community.
During the trip on which I accompanied the team, Rosa and Ingrid conducted a
workshop on domestic violence with the women of Supayaku. In addition, they
worked with the community members on revising the community’s statutes. This
was a long-term project on which the comunidad and the NGO had been focusing for
several months. According to the national legislation, every comunidad nativa and
campesina in Peru needs such a set of rules that defines the local customs and re-
gulates the most important aspects of community life. The statutes usually include
points such as the regulation of membership in the comunidad, political decision-
making, the use of communal land and forest resources, and the organization
of community work. In many cases, however, these statutes are outdated and no
longer correspond to everyday practice in the communities. Fedepaz considered it
a key issue to revise the community’s own norms together with its members. The
revision of the statutes was aimed at strengthening the community members in
their collective and individual rights, as Rosa told me. In this sense, the workshops
that she and Ingrid conducted in Supayaku illustrated what Fedepaz understood
by the premise of initiating empowerment processes in the communities through
legal advocacy training.

The days in Supayaku were intense, especially because Rosa and Ingrid were seen
by many community members as much more than external advisors in legal matters.
Rather, the comuneros and comuneras who participated in the workshops also brought
their personal concerns to the NGO staff. Women talked about conflicts with their
husbands, parents discussed problems at school, and many others asked Rosa and
Ingrid for advice on internal family problems or issues with state authorities. The
workshops had hardly been completed when people were already standing at the
door of the community house, waiting to discuss their personal concerns with the
two NGO employees. This demonstrated the close relationship and the mutual trust
that Fedepaz’ team has built over the years with individual members of the comunidad.
Rosa and Ingrid’s intention in taking me to the field was precisely to demonstrate
this relationship and their way of working with the comunidad. The two wanted to
make sure I understood that their human rights work was not only being completed
in the office in Lima, but rather took place in the communities as well.

The day we left the community to travel back to San Ignacio, we were picked up
by a private driver as there are no bus or colectivo connections to Supayaku. There is
only an unpaved road connecting the comunidad to the next settlements. The drive
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takes several hours and is only possible with a 4x4 off-road vehicle; in case of rain,
the road quickly becomes impassable. For this reason, vehicles leaving from Supaya-
ku to the city are always full. Among the group of people who shared our trip to the
city was Herndn, a young, timid man from the comunidad, who worked in San Igna-
cio. Herndn was employed by the provincial authority as special representative for
the comunidades nativas.” In this function, he had participated in the workshops of
Fedepaz. In spite of his official position, however, he had been rather reserved during
the workshops and had hardly participated in the discussions.

However, as soon as we left Supayaku behind us, Herndn overcame his shyness
and did not stop talking. He recounted that there was a contract between the com-
munity and a lumber company allowing for cutting timber within the communal
territory. Hernan seemed nervous when he talked about this issue. I later suspected
that he had been told by other community members to address the matter with the
NGO staff on the way back to the city. Rosa and Ingrid were surprised since they had
never heard about such a contract. At first, they directly questioned what Hernin
had told them. They argued that if this were the case, the members of the comuni-
dad would certainly have told them about it. Just the day before, they said, during
the revision of the statutes, the issue of extracting timber from community forests
had been discussed, and participants of the workshop had not mentioned anything
along these lines. Instead, they had reaffirmed their position that the community
does not want to have such collaboration with external companies, Ingrid and Rosa
argued. However, Herndn insisted that the contract existed. He said that he himself
had been involved in the negotiations. In this way, it came to light that the comuni-
dad had begun negotiations with a timber company and had not talked with Fedepaz
about this collaboration. Rosa and Ingrid later spoke, by phone, with community re-
presentatives, who confirmed the negotiations with the company. During our stay
in Supayaku, the same members of the comunidad had not said a word about it.

“Después de la resistencia, después de la victoria, ;qué?”

The episode on the way back from Supayaku revealed a dilemma that Peruvian hu-
man rights lawyers and legal NGOs have often been confronted with in recent years.
The point here is that, in view of their difficult economic situation, it is often no lon-
ger sufficient for many local communities to simply have rights and defend these

2 The official name of the authority for which Hernian worked was the so-called Oficina de Enlace
de Asuntos Indigenas, the “Liaison office on Indigenous Affairs” In his position, Hernidn was
responsible for ensuring that, within the provincial municipality of San Ignacio, the interests
of the comunidades nativas were adequately represented. For Fedepaz, this office has been an
important partner in its work of strengthening the indigenous community.
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rights against unwelcome extractive industry projects but that alternatives for eco-
nomic development must also be offered. This raises the question of what should fol-
low the victory over a major industrial project like a mine, for example. What comes
after the victory, after the successful resistance against the undesirable economic
development? For the human rights NGOs, the questions arise regarding what they
can offer to the comunidades as alternatives to the economic development promised
by the companies. This situation is particularly striking because mining projects are
oftenlocated in Peruw’s highland regions, which are marginalized areas characterized
by high poverty rates and a poorly functioning local economy. Under these circum-
stances, NGOs are quickly accused of having prevented the economic development
of a region — whatever this economic development may have meant in practice and
whatever negative side effects it may have had.

In the capacity-building workshops of various NGOs that I attended in Lima,
Celendin, and San Ignacio, the term fortalecer appeared repeatedly. NGO represen-
tatives said that it was about “strengthening” the comunidades and empowering them
in their rights and in their resistance against the mining projects. This discourse also
included discussions with the community about alternatives for a different kind of
economic development, development that was not based on extractivism and the ex-
ploitation of natural resources. What this alternative development should look like
in practice, however, often went unanswered. NGO representatives and grassroots
activists likewise talked about encouraging the development of microempresas (mi-
cro-enterprises) or the promotion of agriculture, ecotourism, and handicraft pro-
ducts. As human rights organizations, however, the NGOs were not in a position to
provide the knowledge and resources to build such alternatives. Their area of exper-
tise is the legal sphere, not the promotion of local economic development.

Regarding the issue with the timber company in Supayaku, it later became clear
that the representatives of the community had not yet signed a contract but that
negotiations were ongoing. Back in Lima, Fedepaz’ team had various conversations
with the community’s leaders via phone, and Ingrid traveled back to Supayaku
shortly later to discuss the issue with the comunidad. Fedepaz offered to review the
contract to make sure the comunidad was not being ripped off by the company. At the
same time, the NGO employees did not want to force themselves on the community
with this offer so that they did not get the feeling that Fedepaz wanted to interfere
and dictate to them how they should decide to proceed in this case. Furthermore,
the opportunities offered to them by law, as the most important of their allies, were
simply insufficient for this situation. Their role as a human rights organization
repeatedly threw them back into the pattern of being unable to do more than pro-
mote rights, while people on the ground had the expectation to be able to enjoy the
substance of these rights (see also: Mukherjee 2019, 72).

In this regard, Rosa told me that she and her colleagues were fully aware that it
is not enough to only have rights and to be able to claim these rights if people, at
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the same time, do not have the opportunity to sustain themselves (sustentarse). Pu-
re legal assistance is not enough, Rosa said; rather, they must look for cooperation
with organizations that can work with the comunidades in the “productive” sector (for
example, in agriculture) and thus offer them practical support for economic develo-
pment. With the elaboration of the Plan de Vida, Fedepaz and the other NGOs had
taken steps in this direction with the community of Supayaku. However, it had be-
come clear that these efforts were not enough.

To only have rights is not enough

At the heart of this dilemma is the limitation of law, especially that of international
human rights law. This limitation was discussed by Moyn (2018), who claimed that
human rights are “not enough” to demand distributive justice. His key message was
that human rights discourses are not an appropriate way to fight for social justice,
because they rely on the concept of sufficiency rather than equality. In his book Not En-
ough, Moyn lamented that in the post-Cold War era of human rights, the “egalitarian
aspiration” (ibid., 5) of political struggles has been lost and that human rights have
become a “worldwide slogan in a time of downsized ambition” (ibid., 6). “The call fora
modicum of distributive equality” (ibid., 3) had, in his view, increasingly fallen silent
in the course of human rights discourses because “[hJuman rights guarantee status
equality but not distributive equality” (ibid., 213).

When applied to communities such as Supayaku, Moyn's theory means that
while it is all well and good to invoke the right to live in a healthy and clean en-
vironment, free from damage caused by mining, it is, however, not enough to lift
marginalized communities out of poverty. This means that while it is desirable
for the community to be granted the right, as an indigenous group, to be consul-
ted on major development projects, these rights are not enough to overcome the
daily economic hardship the people experience. Human rights discourses and the
juridification of social protests are suitable for preventing a mining project, as I
have made clear in the previous chapters. At the same time, however, legal discour-
ses, especially human rights discourses, do not provide marginalized population
groups with a sufficient basis to demand distributive justice — neither from the
state nor from other actors. Large-scale projects may be prevented by human rights
discourses, but, at the same time, the marginalization remains.

These limitations of human rights law in relation to poverty issues have been
discussed in recent years by various other authors. James Ferguson, for instance,
described this dilemma using the example of an NGO workshop on housing rights
in Cape Town. At the end of the legal capacity training, a man raised his hand and
said that he did not want the right to a house, but that he wanted a house (Ferguson
2015, 48). As in Supayaku, the promises of justice alone were not enough for this
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South African; he was not content with only knowing that he had a right to a home
but demanded the enforcement of this right.

In addition, Harri Englund (2006) observed that human rights activism in Mala-
wiwas primarily driven by the country’s elites. Among the impoverished population,
in turn, the concept of human rights had acquired a strongly negative connotation.
As Englund described, due to the poor translation of human rights concepts to lo-
cal contexts, the local population considered these concepts insufficient to actually
meet their concrete needs. Thus, the human rights discourse was seen as something
foreign, something brought in from the outside. However, this does not correspond
to the situation as we can observe it in Peru. The concept of human rights, or the
right to have rights in general, plays a major role in social movements as well as for
the marginalized sections of the population who oppose industrial mining projects.
AsThave discussed elsewhere (Lindt 2015), they actively invoke their rights, not only
in capacity-building trainings with legal NGOs but also in their political struggles
and in everyday life.

Rights talks and the demand for rights are therefore not only discourses that
emanated from an elite of human rights lawyers from Lima. Rather, the juridifi-
cation of protest also emerged from the local resistance itself. At the same time,
however, it has become apparent over time that these demands for rights are not
enough, especially when facing the promises of corporate development programs.
Social movements and grassroots organizations were especially exposed to such cri-
ticism because they had fought against the mining projects even on the most deman-
ding front, as the example of Cajamarca reveals.

Facing corporate anti-politics

El agua no se vende, ni por mochilas ni cocinas.
— Protest poster carried by a group of young girls during the Conga conflict in Sorochuco,
20123

In the field, I observed that the limitations of human rights discourses are particu-
larly evident in regions where transnational mining companies are active with CSR
programs, such as in Cajamarca. Minera Yanacocha had learned from the social con-
flicts of the past and had made great efforts to address the criticism voiced in the
region. Activists criticized that the company attempted to “buy” the “social license
to operate” with gifts and donations to individuals, institutions, comunidades, and

3 “The water is not for sale, neither for backpacks nor for kitchens.” Picture on the PIC's blog
Celendin libre (https://celendinlibre.files.wordpress.com/2012/04/sorochuco-paro-regional.j

pg).
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municipalities. The protest poster cited above referred to precisely this kind of criti-
cism. Donating “kitchens” — mostly gas stoves — and school supplies, including back-
packs, to economically disadvantaged families in the mine’s area of direct influence
was regarded as one of the company’s most infamous strategies for gaining support
among the local population. Minera Yanacocha had already begun to implement de-
velopment projects with the launch of the Conga project; after its suspension, it kept
them going.

“The water is not for sale (el agua no se vende)” because “water is worth more than
gold (el agua vale mas que el oro),” was one of the slogans with which the protest mo-
vement opposed the Conga project. In its resistance, the right to water was at the
center of the movement’s demands and united the rural and the urban population.
The political mobilization on the streets proved to be particularly effective. Through
strikes, roadblocks, and demonstrations, the social movement was able to build up
the necessary pressure to assert their interests from below. Thereby, they challenged
the nation state’s hegemonic development discourses. In the end, the Conga mine
project was stopped because of the local population’s broad political mobilization.
The demand for rights and the resulting juridification of the protests played a major
role in this. As I have argued elsewhere (Lindt 2015), it was precisely the reference
to the “right to have rights” that provided an important basis for making deman-
ds on the nation state and urging the government to stop the mining project. Legal
discourses thus served as a key justification for resistance. Furthermore, the juri-
dification of its protest also helped the local social movement build coalitions with
national human rights organizations and foreign supporters. In this way, the rights
discourse provided a common ground to link the local demands to a broader political
context. The juridification thus strengthened the movement in several ways.

At the same time, however, the judicialization of the social conflict - i.e. the
struggle in the courtrooms — had been much less successful. Legal NGOs had tried
to have the Conga project declared inadmissible through constitutional complaints,
but the claims were dismissed. With criminal charges, the NGOs could at best take
retroactive action against human rights violations, but the legal mobilization from
below could not prevent these abuses. At the same time, activists on the ground were
confronted with the increasing threat of criminalization and the use of law by their
opponents. Therefore, it comes as no surprise that grassroots organizations such as
the PIC, in retrospect, see political mobilization as much more effective than legal
mobilization. The juridification of the protest bolstered their resistance and their po-
litical demands, while the judicialization had little effect in this regard.

In the phase that the social conflict had reached during my fieldwork, however,
the situation in Cajamarca had become even more complicated. The Conga project
was suspended, and political mobilization on the streets against it had ended. At the
same time, the economic situation in the region had deteriorated, partially becau-
se mining activities had decreased, but for other reasons as well. As a consequence,
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the region had entered a severe recession. Minera Yanacocha and the other mining
companies operating in the area, in turn, were still strongly present with CSR pro-
grams, which caused the social movements great concern. Members of the grass-
roots movements repeatedly expressed worries that these CSR projects would break
the population’s resistance against mining. Milton, for example, repeatedly said that
the social movement must not lower its guard (no bajar la guardia) and must remain
vigilant; otherwise the company would come back with the Conga project, and the
social movement would lose the fight. He and other activists clearly saw, behind the
corporate development projects, an attempt to break the political resistance; in the
perception of the social movement, the CSR programs were a kind of “anti-politics
machine” (Ferguson 1994) that they faced after the suspension of the actual mining
project (see also: Sydow 2016).

During the Escuela de Lideres y Lideresas in Celendin, the corporations’ activities
in the rural areas were an important point of discussion. A woman from Sorochuco
expressed her concerns by saying,

Right now Yanacocha is entering through the anexos, [the peripheral settlements
of the district]. The company arrives with gifts, for example, with water tanks for
the people. Now they are going to have the neighborhoods with solar panels [of]
Yanacocha. What do they say? What do the people of Sorochuco say? [They say to
us,] “Yes, it’s fine if you defend the water. But what do the people from the social
movements give us? Yanacocha provides us with many things and with what do
you provide us? None of you take care of us.” That’s the way people talk in Soro-
chuco these days. — Women activist from Sorochuco, Escuela de Lideres y Lideresas,
March 2017, Celendin (field notes, own translation)

Within Sorochuco, a strong division of the population has taken place due to the
Conga conflict. After the project’s suspension, the members of the social movement
suffered defamations and were presented as those who would have prevented eco-
nomic progress. These accusations were often made by young people who hoped for
employment in the mine and who demanded to see economic progress in the regi-
on. Older people, in turn, would have been much more committed to the resistance,
as several activists told me. During the critical phase of the social conflict, it had be-
en far easier for the social movement to counter the development discourses of the
company. The CSR projects are based on so-called soft law, they are thus voluntary
and dependent on the “moralization of responsibility,” as Eckert (2016, 254—6) ter-
med it. The social movements, on the other hand, demanded legally binding conces-
sions from the state. They did not want to be dependent on the mercy and goodwill of
the company, as I have argued earlier (Lindt 2015, 94-5), but they rather demanded
their rights as citizens.
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In the aftermath of the large protests, however, doubts arose as to the extent to
which resistance based on this appeal for rights could be sustained. The activists be-
came aware that it is good and right to have rights, but people must also remain con-
vinced that their opposition to powerful actors such as transnational mining corpo-
rations is worthwhile. The company would supposedly offer something to the com-
munity, and would carry out projects, as the woman recounted during the escuela.
The ambientalistas, the environmentalists, on the other hand, were accused of ha-
ving nothing to offer. They themselves remained convinced in their resistance, but
there were doubts that invoking rights in this phase of the social conflict would be a
useful means of maintaining the broader population’s resistance against mining. In
this sense, it became clear that the human rights discourses exposed considerable
limitations not only for the national legal NGOs, but also for the grassroots organiz-
ations. While human rights lawyers and activists on the ground may have different
expectations of law and litigation, thus of the judicialization of social conflicts, bo-
th sides face the same limitations of such conflicts’ juridification. This constitutes the
first of law’s limitations that the human rights movement has been confronted with.

Relationships in law

Itis May 2018, a few days before the end of my fieldwork. The two legal NGOs IDL and Ear-
thRights International — represented by its Peruvian team based in Lima — hold a press con-
ference in the city of Cajamarca. Through the local media, the NGOs want to inform about a
constitutional complaint they filed that morning in a court in Celendin. Thereby, they intend to
make the background of the complaint known to the wider public. The legal action lodged con-
cerns about Chadin 2, a planned hydroelectric dam project in the province of Celendin. With
a so-called proceso de amparo, an injunction, the human rights organizations seek to chal-
lenge the award of the concession for the dam project. In the lawsuit, they argue that the project
violates fundamental vights of the local population, in particular the right to a “healthy and
ecologically balanced environment” (derecho a un medio ambiente sano y equilibrado).

The press conference is held at the Restaurant El Zarco, a traditional restaurant not far from
Cajamarca’s plaza de armas. Amonyg the representatives of NGOs from Lima are Juan Car-
los, one of the leading constitutional lawyers and attorneys of IDL, Juliana, the head of the Pe-
ruvian office of EarthRights International, as well as Valentina, the communications officer of
EarthRights International’s headquarters in Washington. On behalf of the local organizati-
ons, Milton for the PIC, and Ula, the president of a comunidad campesina in the Rio Mara-
7i6n basin, are there to provide information. About ten media representatives came to hear the
NGOs’ announcements.

The majority of the journalists seem to belong to those newspapers of Cajamarca that hold
a rather critical position toward social movements. The most central question they ask concerns
what conditions would need to be met for the social movements to be satisfied with a major eco-
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nomic project for once. They thereby voice the accusation that the NGOs and grassroots orga-
nizations, as ambientalistas, would always prevent any economic progress in the region from
the outset. Juliana and Juan Carlos, for their part, are trying to steer the conversation toward the
constitutional complaint. They explain its content and emphasize, time and again, that the Pe-
ruvian state has a duty to protect the vights of its citizens, even in the face of major economic pro-
jects. They place the constitutional complaint in a broader context and refer to similar lawsuits
in Colombia and other countries, as well as to international human rights agreements. Milton
and Ula hardly ever rise to speak during the press conference. Ula initially expresses his sup-
port for the lawsuit but then lets the lawyers speak. Milton gives a longer explanation of why
the dam project poses a threat from the perspective of the social movements. Afterward, howe-
ver, the questions and answers revolve mainly avound legal aspects, and Milton gives the floor
to the attorneys, who are experts in this field.

Later that day we go to the studio of Radio Lider, a private radio station in Cajamarca
that has supported the resistance against Conga and has close ties to the social movements. Ju-
liana, Juan Carlos, and Ula go into the recording studio and answer the moderator’s questions.
Meanwhile, the vest of us sit down in the studio’s entrance area and wait. Suddenly, Milton re-
ceives a call from Wilmer, a rondero leader from Yagen. Yagen is one of the villages that will be
most affected by Chadin 2. Consequently, parts its population have met the project with strong
resistance. The local rondas campesinas have joined the PIC and its protest movement. Lo-
cally, Chadin 2 led to severe tensions between the project’s supporters and opponents, resulting
in several deaths in recent years. Furthermore, many of the activists from the village have be-
en criminalized for their vesistance. Among those criminalized was also Wilmer. Wilmer is a
shy, veserved man in his thirties, an agricultor (a farmer) and father of two children. After the
death of Hitler Rojas, he took a leading role within the ronda campesina in Yagen. This led
to serious negative consequences for him; he has repeatedly received death threats. In the past
few weeks, the psychological strain was increasingly visible in his worried face. When I had re-
turned to Cajamarca for the second round of field research some months earlier,  was struck by
how emaciated he had become. He had also become even quieter within a short period of time.

During the phone call, Wilmer informs Milton that the ronderos from Yagen decided to
withdraw from the constitutional complaint. The day before, a group of ronderos came to Ca-
jamarca, where they had a court hearing in a criminalization case. Afterward, a meeting was
held with Maritza and Miguel, two Peruvian lawyers working with IDL and EarthRights In-
ternational, respectively. The NGO representatives explained what exactly the constitutional
complaint was about, and the ronderos signed it afterwards. Then the ronderos and the la-
wyers traveled to Celendin, where they filed the lawsuit this morning. Subsequently, Maritza
and Miguel returned to Cajamarca.

Now, a few hours later, the ronderos inform Milton by phone that they want to withdraw
from the case. At first, it is not entirely clear why they decided to take this step. Initially, Milton
assumes that Wilmer and his people got the impression that the representatives from the other
affected communities did not cosign the complaint and that they, from Yagen, were the only
ones who supported the case. Milton tells Wilmer that this is not the case. Later, it becomes clear
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that the group from Yagen is afraid that the court case will expose them even more as individual
opponents of the project. By signing the lawsuits, they could become the target of further attacks
by supporters of Chadin 2.

The NGO representatives from Lima and Washington are, at first, a little helpless and
worried about how to proceed. After the radio interview, they discuss what they should do. They
are afraid that the lawsuit might fail now, which would mean that the work of several years
would be ruined, as some attorneys keep saying. Finally, the lawyers decide to travel to Celen-
din again. They want to discuss the situation once more with the ronderos before they return to
Yagen, where the phone connection is poor and communication to the outside world is therefore
difficult. When they set off; the NGO lawyers are convinced that they will be able to persuade
the ronderos that it was the right decision to take the legal route.

Unfortunately, I was not able to find out afterward how the meeting between the la-
wyers and the ronderos ended because I left Cajamarca and Peru shortly after. Face-
book is a reliable channel to follow how lawsuits are filed, court decisions are obtai-
ned, and appeals are lodged. However, it is not always easy, via social media, to keep
track of what is happening on the ground, especially with regard to subtle social ten-
sions between lawyers and plaintiffs going on behind the scenes. Shortly after filing
the complaint, EarthRights International and IDL informed about the lawsuit via
their online channels (EarthRights International 2018b). Apart from that, there was
little public information about the complaint in the following months. Then, in May
2019, the corresponding court in Celendin declared the case to be inadmissible. In
its order, it argued that the complaint failed to fulfill several formal requirements
(IDL 2019). Thus, the legal action was formally unsuccessful.

Moreover, the incident in Cajamarca indicated that the lawsuit must also be con-
sidered a failure with regard to the underlying social processes. The episode points
to a second limitation of the law that the Peruvian human rights movement is con-
fronted with and that has led — even among human rights lawyers — to doubting the
strategy of legal mobilization. This second limitation results from the relationship
that human rights attorneys in Peru have developed with the plaintiffs they repre-
sent in court.

This relationship is determined, first, by judicial processes and by the very natu-
re of litigation. Law and litigation require specific roles of lawyers and plaintiffs and
define how these two parties relate to each other. At the same time, this social rela-
tion may lead to considerable difficulties on the ground. There is, on the one side,
the plaintiff as the injured party, the “victim,” or the object of a legal dispute; on the
other side stands the lawyer as his or her “defender,” as the actual litigant and expert
in the law. Lawyers have “ready access to important symbols of political legitimacy,”
as Stuart A. Scheingold (2004 [1974], 134) noted. This includes access to the courts
and thus to one of the most central institutions of power in a society. Moreover, la-
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wyers are the “gatekeepers to legal institutions,” and they “maintain the control over
the course of litigation” (Felstiner et al. 1980, 645).

In Chapter 3, I used Kafka's parable to describe prosecutors’ role as gatekeepers
of the law. I now argue that human rights lawyers also hold considerable power in
this regard. In comparison with corporate actors, they may appear relatively power-
less. From the perspective of the plaintiffs, however, they also form part of an elite.
Access to the knowledge of law and thus to the institutions of the state gives them
an authority which in turn shapes their interaction with the people they represent
vis-a-vis these institutions. The human rights attorneys decide which cases to bring
to court and whom they provide with access to the legal system. The procedural cir-
cumstances and mechanisms of the law entail that lawyers have a decisive say in de-
ciding who gets a voice in court cases. Like the “haves,” they are also “repeat players,”
to return to Galanter’s terminology (1974, 114). It is they who are able to question the
hegemonic discourses of corporate and state actors through their legal knowledge
and their expertise as lawyers. At the same time, this legal expertise gives them a
dominant position vis-d-vis the plaintiffs.

Second, the relationship between lawyers and plaintiffs is characterized by the
social positioning and the socio-economic background of the actors involved. In hu-
man rights litigation in Peru, the constellation is usually that of middle-class lawy-
ers from Lima representing plaintiffs who belong to marginalized groups from the
rural areas of the highlands. As I point out below, this constellation has specific con-
sequences for the interaction with plaintiffs. Thus, the lawyer-plaintiff relationship
is, on the one hand, foregrounded by the law and by legal requirements. However,
on the other hand, it is also, to a large extent, marked by the socio-economic back-
ground of the persons involved. As I argue in the following section, the resulting
relationship is perceived as problematic for different reasons and from different
points of view.

Allegations of manipulation

The profession of lawyers is associated with specific social concepts. In many so-
cieties, there exist precise ideas of what a lawyer should and should not do, what
expectations she should meet and what her relationship with the “clients” she re-
presents should be like. These ideas are even more explicit when it comes to human
rights lawyers. These attorneys are widely considered the “good guys,” the “ethically
superior lawyers,” or even the “saviors,” as Makau Mutua (2001) described it. Accord-
ing to this perception, human rights lawyers work for a low wage but under a high
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price of self-sacrifice. They uphold human rights and stand up for the protection of
humanity; thus, they defend morally noble goals.*

These ideas of human rights lawyers can also be found in Peru, but only in a
specific social sector and political camp. Within the left-liberal circles, the well-
educated, upper middle-class segments in Lima and other large urban centers,
human rights lawyers enjoy much support. Within Peru’s grassroot movements,
human rights lawyers hold a great deal of influence. This includes not only the NGOs
and activists in Lima, but also the social movements in the highlands, including in
the rural areas. The doctoras and doctores — as the human rights attorneys are mostly
called - are treated with much appreciation and respect.

Beyond this social minority, however, human rights lawyers have a rather poor
reputation in Peru. “Here, we are the terrucos, the terrorists,” Coordinadora lawyer Mar
told me. Since the time of Fujimori’s regime, legal NGOs have often suffered public
defamation for taking on the defense of suspected “terrorists” (see Chapter 1). The-
re is a clear historical development in this respect. In the eighties and nineties, the
human rights lawyers were accused of being “los abogados de los terrucos,” the terro-
rists’ lawyers. Today, they are labeled the defenders of the anti-mineros, the radical
anti-mining activists. These attempts to delegitimize human rights lawyers mainly
come from the right-wing or conservative sections of the population who are close
to the military and to Fujimori’s political movement. Thus, they are the supporters
of the groups of actors the legal NGOs had sought to bring to trial in the nineties for
the abuses they had committed. Johana, a sociologist working with the Coordinado-
ra, once told me that this was the greatest burden of the internal armed conflict for
the human rights movement. In her opinion, it had been possible to put an end to
Fyjimori’s regime and put him in prison for the crimes he had committed. However,
the human rights movement had not managed to win the discursive struggles and
to anchor human rights narratives in public discourse. In this counterhegemonic
struggle, the movement had so far failed.

In the context of the social conflicts around mining, new accusations have been
added to this outside perception. There is now the criticism that human rights lawy-
ers and NGOs from Lima would manipulate parts of the impoverished population of
the highlands to rebel against large-scale economic projects. Again, it is mainly ac-
tors from the politically conservative sector who uphold this position. These critics
accuse human rights NGOs of being either agents of “foreign powers” or “radicals”

4 This is, at least, the common opinion on human rights lawyers, which is held by the political
left-liberal camp. On the other side of the political spectrum, human rights lawyers in many
countries are often seen as “traitors” who want to harm the nation state with their legal ac-
tions against authorities and government, as several NGO employees and lawyers in Berlin
and London told me.
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who, through their “extreme” political demands, seek to prevent any economic pro-
sperity in the country. Furthermore, they are accused of inciting the local population
to resist mining projects in affected regions and stirring up protests.

The fact that legal NGOs resort to the law only constitutes, in the logic of these
critics, further proof that the human rights movement does not have the necessary
political support and must therefore rely on other means to assert its allegedly du-
bious interests. One example of this kind of criticism is a question that a journalist
asked during the press conference on the constitutional complaint against Chadin 2:

Journalist: So, you have taken the legal route?

IDL lawyer Juan Carlos: Yes, it’s the legal route.

Journalist: There is also [another] route; that is the social route. And the social rou-
te, whether we like it or not, is that many people are supporting the issue of Chadin
2. Thatis to say, we shouldn’t close our eyes either, right? There is a group, yes, that
will be affected [by Chadin 2], communities that will be affected; it’s in the Mara-
fidn basin. But a large part of the population [of the region of Cajamarca] does
want these projects to go ahead. You are taking the legal route because you do
not have, let’s say, the total support of the population. — Press conference concerning
the amparo claim against Chadin 2, May 2018, Cajamarca (field notes, own translation)

On the one hand, this criticism is clearly directed at the lawyers, supposedly abusing
the representation of their subordinates to pursue their own political interests. On
the other hand, however, it also depicts an image of plaintiffs who are manipulated
because they do not have the agency themselves to pursue their own political in-
tentions. This criticism thus manifests a clear interpretation of the lawyer-plaintiff
relationship as one marked by difference.

The fact that the plaintiffs come from the highlands plays a central role in this
perception. In this sense, the accusations clearly include racist undertones. They are
based on a discourse emanating mainly from the capital region, that the “unedu-
cated” inhabitants of the highlands cannot represent themselves and are therefore
susceptible to manipulation from NGOs and human rights lawyers from the coastal
area, in particular from Lima. The local population’s participation in social protests
results, according to these critics, from the fact that they are either controlled, paid,
or manipulated by the NGOs, not from their own political intentions. The plaintiffs’
own rationality is thereby discursively denied.

In the context of transnational mining projects, these discourses were used even
at the highest political level. For instance, former president Alan Garcia invoked the-
se stereotypes in a widely read series of newspaper columns to degrade the popula-
tion of the Amazon and the Andean regions as second-class citizens who impeded
the country’s prosperity by opposing mining and other large-scale projects (Garcia
Pérez 2007a, 2007b, 2008, see also: Arellano-Yanguas 2011a, 107, Silva Santisteban
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2013, 435). Garcia saw the population’s rejection of mining and other extractive pro-
jects as caused by “demagogy and fraud (demagogia y engario)” from environmenta-
lists. In his opinion, the “medioambientalistas” are, in reality, what he calls the disgui-
sed twenty-first century version of the “old, communist, anti-capitalist” who resists
any investment (Garcia Pérez 2007b, own translation).

In a similar way, a representative of the Swiss Embassy in Lima also referen-
ced these same narratives and discourses when he wanted to make me understand
the difficulties that transnational mining companies in Peru were facing. During an
interview, he told me that when protests against a transnational mining project in
the highland area occur it is often because the local population is “stirred up” by ex-
ternal individuals or organizations pursuing “political interests.” He did not go into
further detail about the extent to which he considered such political interests to be
legitimate or not, but he underlined the difficulties this had caused for the mining
companies. Quite directly, he mentioned that, in his perception, the local populati-
on was not actually against the mining projects but that they were, in most cases,
simply misled by outsiders. This also conceals the discourse of denying the local po-
pulation in the highlands their own agency in political debates.

Several authors have described these discourses in other political contexts in La-
tin America. Sergio Miguel Huarcaya (2015, 2019), for example, observed the same
accusations in the Otavalo region in Ecuador. In the face of indigenous uprisings in
the early nineties, Huarcaya wrote that “such a massive, well-organized, and coun-
trywide mobilization did not fit the stereotype of the indio, which characterized in-
digenous Andeans as submissive and passive” (2019, 571). Convinced of the view that
indigenous people were not in the position or condition to lead such protests, their
opponents claimed that “leftist agitators were behind it,” as Huarcaya further noted
(ibid., see also: Huarcaya 2015, 807). Similarly, Kregg Hetherington (2011, 39-40) de-
scribed this phenomenon using examples from Paraguay. He showed how the cam-
pesino population there was accused of being easily manipulated by populist poli-
ticians because of their alleged inability to participate in rational political debates.
Finally, Maruja Barrig (2008) noted how representatives of the Catholic Church have
used the same discourse in relation with forced sterilizations in Peru. As Barrig de-
scribed, women belonging to the indigenous or the campesino population have been
labeled irrational beings in these debates. Old stereotypes have been used, which
speak of the “indios” as “naive creatures, [who] do not reach the category of adults,
are subject to manipulation, devoid of will, of the capacity to express themselves and
to assume their own defense” (ibid., 234, own translation).

Thejudicialized mining conflicts in Peru’s highland region lent themselves parti-
cularly well to applying these discourses against human rights lawyers for three rea-
sons. First, the human rights NGOs themselves have repeatedly argued that they re-
presented the poor, the marginalized, and the disadvantaged, i.e. those who other-
wise would not have the resources and opportunities to use the judicial system. Re-
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presenting the weak is part of the human rights movement’s actual raison d’étre. In
away, the lawyers themselves have also reproduced the image of the disadvantaged
highland population, even if they did not use the same racist stereotypes as their
critics. Although human rights lawyers place great importance on the fact that court
cases should not lead to a process of re-victimization of the persons concerned, the
NGOs, through their narratives, convey specific ideas about the injured party or the
“victim.” As Mutua (2001) discussed, this is an integral part of the “savages-victims-
saviors construction” with which the human rights movement struggles worldwide.

Second, there is clearly a relationship of dependence that binds the plaintiffs to
the skills of the lawyers. As I have demonstrated in the previous chapters, human
rights litigation in Peru requires specific expertise, which the general population
lacks but which is made available to plaintiffs by lawyers. Furthermore, as I discus-
sed at the beginning of this section, litigation is based on a specific form of access to
the judicial system, which is provided by the lawyers as gatekeepers. It thus follows
from the characteristics of law’s relationships that plaintifts rely on lawyers. Howe-
ver, this process-related dependency also entails social vulnerability for the plain-
tiffs, which can quickly lead to accusations of manipulation, whereas the complexity
of law’s processes renders it extremely difficult to overcome this dependency.

Third, the legal NGOs themselves postulated that they wanted to initiate political
change with the legal processes. Their expectations of the law are precisely to con-
duct strategic litigation in order to change the prevailing circumstances, and they
see legal processes as political struggles, as I discussed in the previous chapters. As
a consequence, the human rights lawyers are especially vulnerable to the allegation
of using the law for their own interests, or, as their critics claim, of having dubious
or dark political motives. Along with the other two reasons, this explains why it is so
difficult for the lawyers to negate the external accusations that they are manipula-
ting the plaintiffs.

Speaking on behalf of whom?

In addition to these accusations of manipulation raised by outsiders, there are in-
ternal controversies that Peru’s human rights lawyers are confronted with, which
have arisen from the issue of representation. The incident in the constitutional com-
plaint, in which the plaintiffs from Yagen suddenly wanted to withdraw from the
lawsuit, is an example of how these internal controversies have manifested them-
selves on the ground.

During the press conference on the amparo claim, the NGO employees made gre-
at efforts to emphasize the support of the local population for the complaint. Ear-
thRights International lawyer Juliana, for instance, stressed that the complaint had
emerged from a long-term collaboration with the affected communities. Before the
groups of journalists, she said, “Today, it is an act of filing the lawsuit, but in reality,
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the construction of this process has been a long process. It has been a serious, re-
sponsible process that the two organizations present here have worked on together
with the communities. This has been a process of several years.” A few days earlier,
had attended a public event at the Law Faculty of the Universidad Catélica in Lima. On
that occasion, EarthRights International, IDL, and some of the leaders of the protest
movement against Chadin 2 had presented the constitutional complaint to the pu-
blic. At this occasion, Juliana had already repeatedly pointed out that the lawsuit was
a legal process that resulted from “joint work” or “joint efforts” (un trabajo conjunto)
with the affected communities. She said that the lawsuit emerged from the voluntad,
the wish or willingness of the comunidades.

This emphasis on long-term cooperation with the comunidades is an important
cornerstone of the narrative invoked by the human rights lawyers in legitimizing
their representation of plaintiffs. As I argued in the previous chapters, the legal
NGO’s aim is to “empower” the local communities and to strengthen their struggles
through legal actions. In practice, this means that the affected communities or
the individual plaintiffs should acquire the processes, that they become subjects
in the court proceedings, and that they perceive a legal action as part of their own
political struggle. This aspect was repeatedly raised in the legal capacity trainings
that I attended during fieldwork. For example, Sonia, a lawyer working with a
national NGO based in Lima, said, with regard to constitutional complaints, during
aworkshop in Celendin,

So, one strategy... look, I'm not saying it’s the only one, but one strategy is to de-
mand your rights peacefully. Peacefully! Without exposing yourself, that’s filing
an amparo. But that doesn’t mean that you give up the fight. No, it’s just one mo-
re mechanism. [..] The amparo will go [...] accompanying your social struggle. At
the same time that you fight, the amparo will also fight, right? — Sonia, Escuela de
Lideres y Lideresas, March 2017, Celendin (field notes, own translation)

The idea behind this is that legal action can be used to steer social conflicts into insti-
tutional channels and thus prevent outbreaks of violence, as I mentioned in Chap-
ter 2. In Sonia’s opinion, legal action would reduce the exposure of the actors on the
ground. In the case of Yagen, however, we could observe the opposite development.
In this case, it was the lawsuit itself which the activists on the ground perceived as a
danger to their own safety. Due to procedural requirements, the complaint’s petitio-
ners had to admit to the lawsuit by name and thus exposed themselves individually.
Although constitutional complaints can be filed for the benefit of entire populati-
on groups, it is individual plaintiffs who put their name under the complaint. This
individualization through the legal process can entail a great risk for the plaintiffs
involved (see also: Santos 2005, 50, Kirsch 2018, 38).
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In addition, during the workshop, Sonia underlined the importance of the plain-
tiffs actually becoming part of the legal proceedings. In that sense, she said, “We will
contribute to the legal part, [but] you have to contribute to the social part” because
“you are the protagonists of these lawsuits. Here, the lawyers are not the protago-
nists; we advise you, but you are the interested parties, [...] you are going to build
the process. It’s more you than us.” To underline how much a lawsuit depends on the
plaintiffs, Sonia added that a lawsuit is “a social construction; if you do not get in-
volved, it is difficult (es una construccién social; si no se involucran es dificil).” From the
point of view of the legal NGOs, this involvement of the plaintiffs in the litigation
process is clearly aimed at the empowerment processes mentioned above on several
occasions. The example from Yagen, as well as other cases, however, illustrates the
limitations of this approach; this, too, is related to the relationships in law and to the
requirements set by legal mechanisms.

One difficulty in the relationship between lawyers and plaintiffs is already evi-
dent in the geographical distance between the remote communities in the high-
lands and the NGO offices in Lima. As the example of Grufides demonstrated, there
are individual NGOs working directly in the provinces. Most of the important legal
NGOs are, however, based in Lima. Furthermore, the case of Grufides and, in particu-
lar, of its main lawyer Mirtha also highlighted the fact that human rights attorneys
working directly in the mining regions are personally exposed and must live with re-
prisals when they take on politically sensitive cases. Attorneys working for national
NGOs in Lima are better protected from these security risks.

From an office in Lima, however, it is more difficult to know and follow the local
contexts and circumstances. With plaintiffs living in areas that are hours away from
the nearest provincial capital and that often have inadequate road and communica-
tion networks, this is a major challenge. In the case of the constitutional complaint
filed by IDL and EarthRights International on behalf of the communities in the Ma-
rafién basin, these aspects undoubtedly played a significant role. The geographical
inaccessibility of the village of Yagen had obstructed close cooperation between the
lawyers and the plaintiffs. Consequently, the attorneys did not succeed in overco-
ming the social distance that resulted in part from the geographical distance to the
plaintiffs.

Furthermore, the example of Yagen also illustrates that the marginalized locati-
on of the communities is a major difficulty, not only geographically but also in terms
of safety issues. As I mentioned above, the conflict over the Chadin 2 dam project led
to social tensions within the village, which resulted in outbreaks of violence between
community members. Under these circumstances, it had not been possible for the
lawyers from IDL and EarthRights International to personally travel to Yagen. The
ideal vision of these NGOs involves their cooperation with the communities taking
place through the asamblea, the community assemblies. “The asamblea represents the
door to a comunidad,” an IDLlawyer told me, so any information concerning a lawsuit
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involving a community should be provided during these assemblies. As this lawyer
further noted, the asamblea provides a familiar space for the comuneros and comune-
ras. It thereby helps to build trust and create transparency. Many human rights la-
wyers are convinced that the more openly a decision is discussed in the asamblea, the
less danger there is of social tensions arising and camps forming within the comuni-
dad due to a lawsuit.

In the case of the constitutional complaint against Chadin 2, however, such a
negotiation through an assembly was not possible in the case of all the affected com-
munities, in particular in the case of Yagen. Since the NGO staff could not travel to
Yagen themselves, they could only negotiate with a small delegation of ronderos who
occasionally traveled to Celendin to meet with social movement activists or to ta-
ke part in events organized by the PIC. Therefore, the complaint did not have the
necessary social backing. This clearly indicates how far removed the constitutional
complaint against Chadin 2 was from the ideal that the NGO lawyers actually claim
to pursue in their work with the communities.

Finally, to construct a process (construir el proceso), as Sonia framed it during the
workshop in Celendin, in practice means to technically build a judicial case. This in-
cludes, first, writing a complaint and filing it with the judicial authorities. In doing
so, however, not only the willingness — voluntad, as Juliana noted — is necessary, but
also the resources and the knowledge about the judicial processes. In terms of this
knowledge, the plaintiffs depend on the lawyers since they are the legal experts. This
illustrates the specific role that legal processes impose on lawyers. David, who works
with Fedepaz, considers his role as a lawyer to be primarily that of a “technical advi-
sor (un asesor técnico),” as he told me. In our conversations, David repeatedly argued
that human rights lawyers who call for protests and participate in them themselves
do not understand what their role is.

At the same time, as I mentioned above, through their expertise and their access
to the judicial system, lawyers hold a great deal of power in their relations with the
plaintiffs. On the one hand, they are thus, in their self-perception, only the imple-
menting force — the technicians who have the necessary knowledge, “take instruc-
tions,” and execute the decisions of the plaintiffs. On the other hand, however, it is
this expertise that gives them the power to act as gatekeepers, to influence decisi-
ons, and to set strategies within the legal actions. Although the human rights lawyers
seek to adopt a participatory approach and to ensure that the plaintiffs are involved
in the proceedings, the role established by the law continually throws them back into
these power relations. This raises questions of representation, such as, for example,

5 Using the example of transnational lawsuits against parent companies, | discussed elsewhere
(Lindt 2020) how Peruvian human rights lawyers view this issue of taking instructions from
the plaintiffs and how they distinguish themselves in this respect from pro bono lawyers in
the Global North.



https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Chapter 7. Law’s limitations

who has a say in these legal processes, who speaks for whom, and to whom do the
lawyers provide access to the legal system. It is precisely these aspects of the legal
relationship, which are evoked in litigation and promoted by legal processes, that
demonstrate to human rights lawyers a further limitation of the law. In particular,
these circumstances raise questions of whether legal mobilization can actually be an
emancipatory means not only on behalf of “the weak,” but also an actual “weapon of
the weak,” to refer to James Scott’s (1985) term.

Beyond law and litigation

The relationship between lawyers and plaintiffs as well as the above-mentioned de-
bates that having rights is often not enough illustrate the limitations of the law that
Peruvian human rights lawyers face. As I have argued, these limitations are inherent
to the law. Therefore, these limitations of law cannot be circumvented or overcome
by the human rights lawyers; or if they can, it would be difficult. In the last section
of this chapter, I discuss a third limitation of the law, not from the perspective of
human rights lawyers, but from that of corporate actors. These limitations, which
are also inherent to the law, explain why human rights lawyers still hold on to their
belief in the law despite the limitations I have pointed out in the previous sections.

Setting limits to corporate power

I thinkall of usin this room, we've had the opportunity to make a mistake along the
way, and | think what is really important is to not get defensive and actually take
the opportunity and learn from that issue or whatever caused it. — Gary Goldberg,
CEO Newmont Mining Corporation, UN Forum on Business and Human Rights, November
2018, Geneva

In November 2018, representatives of TNCs, states, and civil society organizations
met in Geneva for the seventh UN Forum on Business and Human Rights. The fo-
rum began with an opening plenary in the pompous Assembly Hall of the Palais des
Nations. Part of this plenary was a “conversation with business leaders.” The then
chairman of the UN Working Group on Business and Human Rights, Dante Pesce,
discussed, with CEOs of various TNCs, “experiences with human rights issues along
their corporations’ journey” in recent years. Gary Goldberg, who was the CEO of
Newmont Mining Corporation at the time, was one of the corporate managers par-
ticipating in this discussion. When Dante Pesce asked him to share his experience
with human rights issues, Goldberg admitted that his company had made mistakes
“along the way.” Moreover, he replied,
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Ill point to an issue in Peru where we have had .. actually an ongoing issue
where ... / it is a land rights issue around a mine next to our Yanacocha mine, at
Conga, where we acquired the land from ... essentially a family back in the early
nineties, and in 2011 the land was occupied by the descendants of this family.
[..] And at that time a decision was made to go through a legal process, which
is quite an extensive legal process to address the landownership. We have now
gone through the courts, both in the U.S. and Peru, and... they have come out with
decisions that we follow the right process for acquiring that land. Yet that hasn’t
yet resolved the issue. [..]

You know, at the end of the day for me, | am not happy with the situation at
all. I think we took a very legalistic approach to try to resolve it, and it is still
not resolved today. And | think, had that situation posed itself today, we'd have
taken a different approach based on what we have learned so far. [...] [Newmont
Mining’s experience in Cajamarca] just shows that the different approach [of]
listening and actually not taking the legal approach — | think it has been men-
tioned by several people here today: Don't depend on the law. Get down, and
listen to the people, and understand what their concerns are. That is critical. —
Gary Goldberg, CEO Newmont Mining Corporation, UN Forum on Business and Human
Rights, November 2018, Geneva

In his remarks, Goldberg referred to the land dispute that Newmont Mining’s sub-
sidiary Minera Yanacocha had been having with the Chaupe family for several years.
Goldberg admitted that in this case it was not possible to use the law to obtain the
land of the Chaupe family. The “legalistic approach” had not led to success from the
point of view of the corporation. Goldberg did not specifically mention that the com-
pany had failed in the criminal case against the Chaupe family. In his opinion, the
court cases had confirmed that the company had taken the “right process” for acqui-
ring the disputed land, which is a rather surprising interpretation of the outcome
of the criminalization case and the judicial process in the United States. As we have
seen in Chapter 5, the Chaupe family was acquitted of the charge of illegal occup-
ation of land. Furthermore, the U.S. courts had not even dealt materially with the
conflict between the mining company and the family but had dismissed the case on
jurisdictional grounds. Whether the Chaupe family or the company are the legally
entitled owners of Tragadero Grande would only be decided in a civil case in Peru,
which has not yet been concluded. Therefore, it comes as no surprise that Goldberg
is dissatisfied with the strategy of relying on the law, although he claims that the
judiciary has proven the company right.

From Goldberg’s point of view, the legalistic approach had failed. The judicial
system in Peru had set limitations to the corporation’s power by acquitting the Chau-
pe family from the allegation of having illegally occupied the disputed plot of land.
I have already discussed at length how this court order was obtained. What is in-
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teresting to note in this case, in addition, are the alternatives that Gary Goldberg
suggests in the face of these limitations the corporations faced because of the law.
Instead of taking disputes to the court, he proposes that one should “get down, and
listen to the people, and understand what their concerns are.” Thereby he referred
to the CSR programs that Minera Yanacocha has been conducting for years in its di-
rect sphere of influence in Cajamarca. As I mentioned in the second section of this
chapter, mine opponents in the region argue that with these programs the company
is attempting to buy the support of the population by profiting from their disadvan-
taged economic situation. From the company’s point of view, however, it is a matter
of clarifying needs and of thereby preventing or eliminating disputes. In retrospect,
Goldberg believed that this “direct dialogue” with the local population is a far better
approach than relying on the law and negotiating conflicts in court.

This indicates that even corporate managers such as Goldberg recognize the
emancipatory power of law. With his comment, Goldberg acknowledged that legal
action can also lead to companies not always “[coming] out ahead” in court (Galanter
1974), and the law may not always be on the side of the “haves” (ibid.). Law and liti-
gation thus set limits for the powerful. As Goldberg’s statement further illustrates,
if corporate actors are unable to use legal means to defend their interests, they turn
away from legality and rely on approaches outside the law. Thereby, they attempt to
maintain their hegemonic position.

Alternative dispute resolution

This turn away from law is what Laura Nader coined “alternative dispute resolution”
(Nader 1999, 304-9). Along with Ugo Mattei, Nader observed how powerful actors
search for alternatives to the law as soon as judicial authorities decide against their
hegemonic positions (Mattei and Nader 2008, 18-9, 76—7). In doing so, the power-
ful resort to extrajudicial alternatives, which ostensibly aim at harmony rather than
adjudication and are intended to create a consensus between the parties to the con-
flict (Nader 1999, 309). According to Mattei and Nader, this strategy is aimed at sup-
pressing resistance, “by socializing them toward conformity by means of consensus-
building mechanisms, by valorizing consensus, cooperation, passivity, and docility,
and by silencing people who speak out angrily” (2008, 77).

In a similar way, Pistor (2019, 139—40) described corporations’ turn away from
law by using the example of pharmaceutical companies defending patent rights. As
soon as they are defeated in court, companies turn to the mechanisms of investor-
state dispute settlements (ISDS) and attempt to have their privileges defended be-
fore this private institution. A third example of corporations’ search for alternati-
ve routes involves the out-of-court settlements that I mentioned in the discussion
of transnational lawsuits in Chapter 6. These settlements are aimed at reaching an
agreementin the private sphere rather than in the public space of a court. They are, in
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this sense, “removed from public view,” as Eckert (2021) put it. Furthermore, out-of-
court settlements are based on private negotiation and not on adjudication, which is
an external evaluation by judicial authorities according to binding norms. As I have
discussed with regard to the Monterrico case, this leads to situations in which the
political demands and moral claims underlying a lawsuit go unaddressed (see also:
Lindt 2020).

As these examples discussed by Nader, Pistor, and myself have revealed, corpo-
rate actors seek extrajudicial solutions as soon as they believe themselves to be on
the defensive in the courtroom. The Comaroffs (2006) criticized the juridification of
conflicts as a tendency toward depoliticization. Based on the analysis in the previous
chapters, I argue, in turn, that it is precisely the recourse to such alternative dispute
resolutions or other extrajudicial mechanisms that depoliticizes disputes and social
conflicts. Extrajudicial dispute resolution serves as a sort of “corporate antipolitics,”
to use Suzana Sawyer’s (2004, 118) wording. In this sense, I follow the position of
Eckert et al. (20124, 5-6), who questioned the Comaroffs’ depoliticization claim. To
“lglet down, and listen to the people, and understand what their concerns are,” as
Goldberg framed it, allows companies to use their power in private negotiation pro-
cesses, thereby “silencing people who speak or act angrily” (Nader 1999, 308). This is
what may contribute to a depoliticization of the claims from below.

Conclusion

As I have discussed in the previous chapters, due to various obstacles and hurdles,
the idea in legal liberalism that everyone is equal before the law is often illusory in
everyday judicial practices in Peru. In my case studies, corruption and undue influ-
ence on the side of corporate actors prevented access to the legal system; and the ab-
use or manipulation of the law led to inappropriate proceedings that did not comply
with legal standards. These mechanisms set limits on the use of law by marginalized
groups. At the same time, the criminalization cases in Cajamarca, for example, de-
monstrated that, if social movements succeed in using the “indeterminacy of law” to
their advantage, counterhegemonic positions can also be enforced in the courtroom
(see also: Marks 2007). The judicialization of social protests and the reliance on le-
gal mobilization offers social movements opportunities to use institutional mecha-
nisms; it allows them to make themselves heard by state authorities, to prevent out-
breaks of violence, and to question and challenge differences in power vis-d-vis, for
example, corporate actors. So far in this book, I have argued that the difficulties fa-
ced by the Peruvian human rights movement lie not in the law itself but in the lack
of implementation or in the manipulation of existing legal norms. This chapter has
taken us a step further in examining some of the limitations inherent to law itself.
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In addition, this chapter has asked what limitations the law sets against those
who attempt to mobilize it from below. In this sense, it sheds light on the fact that
law and legal mechanisms themselves also have inherent limits that complicate the
human rights lawyers’ counterhegemonic work. I have identified limitations, espe-
cially in the insufficient power of human rights discourses and in the lawyer-plain-
tiff relationship. As the example of Goldberg and the alternative dispute resolution
mechanisms illustrate, however, the law also sets limits for powerful actors. This in-
dicates that there is still hope for the legal mobilization from below and adds to the
observation of the ambiguity of law I have described in my previous analysis.
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This book’s analysis of the processes of judicialization in Peru’s mining conflicts has
revealed that everyone is equal before the law but that some are more equal than
others. Courtrooms have become central battlegrounds for disputes over transna-
tional mining projects. I have discussed how social movements as well as corporate
and state actors actively use legal means to assert their interests in these social con-
flicts. Legality has provided the language, procedural mechanisms, and normative
framework for negotiating conflicts that were previously fought out in the political
field.

The examples of the mining conflicts Conga in Cajamarca and Rio Blanco in Pi-
ura have demonstrated that the Peruvian justice system is “slow and not always just.”
Legal proceedings concerning human rights violations committed by state actors in
connection with the two transnational mining projects illustrated this in an exem-
plary manner. The case studies that I analyzed in this book have revealed the obsta-
cles and hurdles with which the Peruvian human rights movement is confronted in
its attempts to mobilize the law from below. The local judicial system is characterized
by corruption, the alleged lack of political will on the part of the authorities, practical
problems — for example, in obtaining evidence — structural deficiencies, and weak
institutions.

I argued that the figure of the public prosecutor plays a decisive role in crimi-
nal proceedings against corporate and state actors. As a sort of gatekeeper of the
law, prosecutors render human rights litigation difficult or even impossible. Under
these circumstances, hardly any court case involving allegations of human rights
violations reaches the trial stage. Within criminal proceedings, however, the trial
constitutes a decisive phase in which the legal responsibility of defendants would
be addressed and negotiated. In many of the lawsuits that I analyzed, adjudication
had become a distant goal that could not be achieved. In this way, corporate and sta-
te abuses have often remained unpunished. The difficulty in most cases lies not in
the law and legal norms themselves but in their implementation and application to
specific cases involving powerful actors.

At the same time, criminal proceedings against social movement activists are
progressing relatively easily in Peru. In contrast to complaints filed by legal NGOs
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and social movements, this mobilization from above leads to criminal investigations.
The resulting legal proceedings often remain open for a long time and in some ca-
ses result in trials and adjudication. I traced an emblematic lawsuit against activists
and socialleaders involved in protests against the Conga mining project in Cajamar-
ca. The criminal proceedings against sixteen activists from Sorochuco and Celendin
revealed how this criminalization of social protest works and what it means for in-
dividual defendants to “stand before the law” (Ewick and Silbey 1998).

By characterizing three different ways in which law’s domination is exercised in
these criminalization cases, I described the threat posed by law and legality — both
on a political level for social movements and on a personal level for the individual
activists. The domination of law includes aspects inherent in law and legality, such as
its architecture, language, rituals, and hierarchies. The domination by law is related
to state and governmental authorities’ attempts to strengthen legal norms in order
to regulate specific parts of the population. In Peru’s mining conflicts, the law’s code
became, by itself, a source of danger for the social movements because their protest
activities were subject to heavy penalties. In recent years, the national authorities in
Lima repeatedly made use of legislative modifications to prevent or impede social
protests against major economic projects in the provinces.

However, I have also shown that it is usually not this form of law’s dominati-
on that poses the greatest threat to social movements, but it is rather a third form,
which I categorized as manipulation or misuse of law. In the case study described, the
criminal offense of kidnapping was used as a pretext for declaring a protest action to
be criminal. The defendants and their lawyer, however, claimed that the protest had
constituted a legitimate form of political expression. According to their view, it was
only due to a misuse of the law on the part of the complainants and the public prose-
cutor’s office that the proceedings reached the trial phase. During the oral hearings,
the activists’ lawyer managed to restore the rule of law and obtain an acquittal. In
doing so, she also mobilized the law and explicitly invoked procedural norms to pro-
ve the legal manipulation of the opposing party. The human rights lawyer was thus
able to put an end to the abuse of the law by making use of law’s mechanisms herself.

Both the example of the legal mobilization from below and from above point to the
room for negotiation that exists in the legal sphere. Litigation is about applying ge-
nerally established norms to specific cases. The implementation and application of
legal texts to concrete cases may lead to indeterminate outcomes. This indetermi-
nacy is part of the nature of law, as various authors have described before. Many of
them considered the law’s indeterminacy to provide an opportunity for elites to use
the law to their advantage (see, for example: Kress 1989, Miéville 2005). In contrast,
I agree with Marks (2007) that the law’s indeterminacy leaves room for negotiation
in order to impose counterhegemonic demands from below as well. Legal NGOs and
human rights organizations in Peru consider the law to be a contested field in which
it is not always clear from the outset which positions will prevail. Through strategic
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litigation and by changing the legal opportunity structure of the parties involved,
it is, in their view, possible to enforce demands from below and to legally challenge
the hegemonic position of economic and political elites. The legal NGOs hope that
this way of using the law in a counterhegemonic manner on behalf of marginalized
groups of the population could initiate social change. In a nutshell, this is the key
expectation that the Peruvian human rights movement places on the law.

In chapters 5 and 6 I discussed different strategies of the legal NGOs for overco-
ming or circumventing the obstacles in the domestic justice system. In both chap-
ters the collaboration with allies abroad as well as the transnational dimension of
the social movements’ struggles played a crucial role. On the one hand, the Peruvian
human rights NGOs have attempted to influence the domestic judicial authorities
by relying on the support of transnational advocacy networks. As I have indicated,
this can be a promising approach to prevent legal mobilization from above. The inter-
national attention paid to a specific lawsuit may protect activist defendants from the
misuse of law and from criminalization. In this sense, international NGOs and advo-
cacy networks may support counterhegemonic discourses that challenge the crimi-
nalization of social protest. However, these transnational advocacy campaigns are
often not effective enough to significantly advance the legal mobilization from below
and thus to overcome impunity for human rights violations. Moreover, the coun-
terglobalization aimed at by such transnational advocacy campaigns also involves
risks for the social movements on the ground as well as for the individual persons
concerned, as the case of Mdxima Acufia has made clear. This is mainly because le-
gal processes lead to an individualization of broader social conflicts, and individual
litigants are strongly exposed in this way.

A similar pattern of risks became apparent in the transnational legal actions
against parent companies. In these court cases, too, legal activism entails a certain
danger for plaintiffs and for social movements on the ground, for example with
regard to out-of-court settlements and financial compensation. Under certain
circumstances, however, the strategy of litigation abroad may have a positive effect
on legal proceedings before domestic courts. The FLA application of behalf of Elmer
Campos was a case that demonstrated the potential of addressing foreign courts.
Thus, this chapter again demonstrated the importance of considering contextual
aspects in order to assess the strategy of legal activism and the emancipatory force
of legal means.

Finally, in the last chapter I illustrated that the law also has inherent limitati-
ons that confront human rights lawyers with doubts about their strategies. I ther-
eby discussed that even those actors who otherwise rely on and trust so heavily in
legality become skeptical about the law under certain circumstances. The human
rights lawyers learned that relying on the “right of having rights” (Arendt 1998 [1951],
614) and on human rights discourses in general is often not enough to overcome the
hardships faced by local communities in Peru. Especially in view of corporate de-
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velopment projects and CSR programs, the resources and strategies of legal NGOs
appear to be insufficient. An additional limitation of law arises from the relationship
between plaintiffs and lawyers, as I have argued. This relationship is largely prede-
termined by law’s mechanisms. However, in the everyday practices of legal activism,
the characteristics of this relationship may lead to social tensions or disagreements
on the ground. In human rights litigation in Peru, there are thus not only differen-
ces of power between the parties in dispute, but also between plaintiffs and their
lawyers.

The processes of judicialization that I have analyzed in this book demonstrates
how legal disputes are characterized by struggles over hegemonic positions and dis-
courses in a society. Law is a contested field in this context. Access to institutional
power, financial resources, powerful allies, and political influence are important ele-
ments of effective legal mobilization. These elements often decide who “comes out
ahead in court” (Galanter 1974). At the same time, however, I have also made clear
that the use of law can help to strengthen both hegemonic and counterhegemonic
positions. This points to the ambiguity of law as both a hegemonic means of regula-
tion and control and a counterhegemonic means of resistance.

On closer inspection of this field, it becomes clear that the liberal principle of
equality before the law does not correspond to the patterns and processes I observed
in my case studies. Law is a social practice and is thus also subject to the processes
of negotiation and power within a society. I contend that the various aspects I ad-
dressed in the analyses in this book have pointed to different forces of law. We can
observe these various forces of law in (1) the hegemony of law, and (2) in the issue of
law as a weapon of the weak. I address these different forces of law in the following.

Law’s hegemony

The first aspect of the forces of law that I repeatedly encountered in my case studies
was the hegemony of law. Law’s hegemony is based, on the one hand, on the domi-
nation of law, as I characterized it in Chapter 4. Judicial authorities and instituti-
ons hold enormous authority within a society. Moreover, they are equipped with the
power of the state. Law intimidates, controls, and regulates; it punishes and acquits;
and it judges everyone.

On the other hand, law’s hegemony is also based on the “force of law” (Bourdieu
1987) to settle disputes and to mediate between opposing parties. That is the functio-
ning of law as a social practice. In this regard, law provides the grounds for negotia-
tions through its “intrinsic procedural nature” (Rodriguez-Garavito 2011b, 273). By
setting a central frame of reference that regulates coexistence in a society and that
permeates the everyday life of people, law’s hegemony becomes effective. However,
this notion of hegemony is not the same as what theorists such as the Comarofts
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(2006) have described when claiming that law serves as a hegemonic means for elites to
maintain their power and to impede political change from below. Rather, in the no-
tion of law’s hegemony, it is the law itself that holds a hegemonic position in society.

We could observe law’s hegemony in the criminalization cases in Cajamarca, for
example. The activists from Sorochuco and Celendin took part in the hearings, alt-
hough they had doubts that the judicial authorities and the complainants’ side would
respect and comply with the procedural rules of criminal law. The activists agreed to
participate in the legal processes, obeyed the justice system, and were not resistant
to the law. By participating in the court hearings and by following the judicial me-
chanisms in the criminal process, the activists expressed their concession with law
and legality. In a Gramscian sense, this highlights the fact that the way in which law
is hegemonic is not based on the mere exercise of force, but on the consent of the
actors involved. It is a rule by consent and not a rule by force in which law regulates
and controls the population (see also: Im 1991, 127).

On the other hand, mining companies also accept the hegemony of the law.
I illustrated this with the example of Minera Yanacocha and its parent compa-
ny, Newmont Mining Corporation. It is true that the companies have repeatedly
appealed judgments given by the courts, thereby expressing their disagreement
with the rulings. Furthermore, corporate actors have recurrently sought to evade
litigation. They attempted to keep the issue of their legal responsibility out of the
courtrooms, for example when it came to proceedings over police violence in the
context of their mining activities. However, all these efforts were made within the
framework and in accordance with the procedural requirements of the law itself. Thus,
corporate actors obeyed the justice system as well. In addition, I mentioned that
corporations resort to options outside the law, such as out-of-court settlements,
when their legal mobilization fails. This does not call into question the hegemony of
the law, but rather underlines the force of law and its hegemonic position in society.
It demonstrates that law holds the force to regulate powerful actors, too.

With this research I contend that in disputes and social conflicts law serves as
a powerful tool for those who can best use its mechanisms and institutions. Epis-
temologically, this supports the approach of closely examining what happens in the
judicialization processes and considering both the processes and the outcomes, as 1
suggested in the introduction (see also: Sieder et al. 2005, 16). Based on the analysis
of the two mining conflicts, I argue that law’s hegemony involves both the elites -
be they political or economic elites — and civil society actors and marginalized po-
pulation groups recognizing law as a binding social framework for the resolution of
disputes.

Itis the law’s codes, i.e. the established norms of a society, that define which be-
havior is permissible and which is not. The fact that both the elites and marginalized
groups and most of the population groups in between acknowledge and recognize
the law as such a binding framework makes the hegemony of the law effective wit-
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hin a society. Itis true that law, in some cases, helps elites maintain their hegemonic
position, as the Comaroffs (2006) argued. However, at the same time, law also hel-
ps social movements challenge the elites’ discourse and position, as my case studies
revealed. This is what Merry references when noting that “law constructs power and
provides a way to challenge that construction” (1990, 8).

Being in the right and gaining recognition of being right through a legal process
gives social movements and marginalized groups a powerful position, too. This is
reflected in the expectation that Perw’'s human rights movement places on the law.
“Justice means to know the truth,” David of Fedepaz told me. Knowing the truth is,
first, a central aim for the directly affected people, the “victims” of human rights vio-
lations. I argue that “being in the right” and having the law on their side gives moral
authority to those affected by human rights violations. In this perception of legality,
we can again observe the hegemony of the law. The force of the law is to identify and
acknowledge a human rights violation as such. A judgment clearly identifies who
is the perpetrator and who is the victim, whose rights have been violated, who is
punished, and who receives compensation. To receive public recognition of the suf-
fering someone has experienced constitutes, in the Peruvian context, a central part
of obtaining justice.

Second, establishing the truth through legal proceedings is also pivotal for the
human rights movement and its political struggles. In the cases of human rights
violations that the legal NGOs bring to court, it is, first, a matter of obtaining public
recognition for the suffering of the complainants. Second, it is also a matter of get-
ting official acknowledgment of the guilt of the perpetrators, which may result in
sanctions and punishment. Third, relying on the law is about officially attributing
responsibility, for example, to a mining company or a state institution like the Mi-
nistry of the Interior. This is aimed at disclosing the underlying chains of responsi-
bility thatlink the direct perpetrators to the “intellectual” perpetrators of the abuses.
By pointing to these chains of responsibility, the human rights movement seeks to
bring about change within state institutions and in the behavior of corporate actors.
For Peruvian human rights lawyers, the court cases are not only legal battles, but also
political struggles. Taking a case to court therefore does not mean depoliticization,
but rather constitutes a political act.

Finally, the fact that the law is such a contested field also points to the notion
of the hegemony of law within a society. More specifically, it explains why it is so
important for both elites and social movements’ actors to gain influence in the legal
sphere. In many areas of a society, law holds a decisive defining power. It decides on
admissibility and prohibition, on possession and entitlement, on abuse and legal re-
dress. Those who have the law on their side have access to one of the most important
state institutions. This also applies to those actors who otherwise have little political
or economic influence. Thus, if they succeed in mobilizing its resources in their fa-
vor, the law can help social movements bring about social change. At the same time,
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however, this also means that the failure of social movements in legal struggles can
lead to alack of social change. In other words, it means that elites can use their domi-
nance in the legal sphere to prevent social change. Therefore, whoever has the power
of law will prevail in the social struggles at stake.

The emancipatory force of law or law as a weapon of the weak?

Thus, the law can be and is mobilized both from above and from below to enforce politi-
cal interests. The discourse in legal anthropological research on law’s ambiguity has
also been confirmed by the example of social conflicts over mining in Peru. However,
with regard to the mobilization of law from below, the question remains whether law
actually serves as a “weapon of the weak” in the sense of Scott (1985), or whether it
is — in the case of Peru’s human rights movement — another social group that uses
law as a weapon on behalf of the weak. This issue also raises important aspects with
regard to the ambiguous forces of law.

As previously mentioned, one of the human rights lawyers’ fundamental tasks in
the legal struggles over transnational mining projects is to build trust in the judicial
authorities among people who live on the margins of the state. These groups of the
population feel abandoned and forgotten by the state’s institutions and authorities,
as various authors have described (see, for example: Poole 2004, 36, 38, Yashar 2005,
6, Nuijten and Lorenzo 2009, 101). The experience of police violence and the crimi-
nalization of social protest has reinforced the negative attitude that many activists
and ordinary citizens in the mining regions hold toward state institutions. Under
these conditions, legal NGOs sought to convince the people they represent before
the courts that it makes sense to use the law — not only to counter criminalization,
but also to demand justice for suffered abuses.

In comparison to the people they represent before court, human rights lawyers
form part of a national elite. Most of them belong to the middle class of Lima, have a
regular income, and have a good education. Within the legal sphere, they are experts
and “repeat players” (Galanter 1974, 114) in litigation. In comparison with the power
of the “armies of corporate lawyers” that the mining companies hire to defend their
interests, the human rights lawyers may seem relatively “weak.” However, compared
to the people they represent in court, they have a powerful position. This reveals that
the question of who is among the “weak” in the legal processes is relative and highly
contextual.

At the same time, human rights activism in Peru is not, however, a privilege of a
group of middle-class lawyers from the capital that is brought to the marginalized
regions of the country. Rights discourses and the reliance on legal demands form
part of the social movements’ political mobilization on the ground and provide the
activists with an important frame of reference to make demands on the state. The

229


https://doi.org/10.14361/9783839469699
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

230

Angela Lindt: Law in Conflict

juridification has strengthened their social protest and allowed them to establish
networks and to take up larger political discourses. Law and legality provide the lan-
guage for their resistance and their protest against corporate and state actors’ beha-
vior within the social conflicts. Thus, within the social movements a strong “rights
consciousness” (Epp 1998, 13—7) was already present before the judicialization of the
mining conflicts.

Thus, there is a part of the population that feels forgotten and abandoned by
the state but that, on the other hand, claims its rights as citizens of that very same
state. In this way, the social movements in Peru analyzed in this research differ, for
example, from anarchist or indigenous movements, which question the state per se,
its institutions and its influence. While the local population in Peru’s mining regions
distrusts the state institutions as well, they, at the same time, adhere to the actual
idea of the state, in particular to the idea of the state as a guarantor of rights. This
points to a phenomenon that Eckert (2006) observed in her research as well. As she
wrote, legalism from below creates new relationships “between the governing and
the governed” (ibid., 70), thus between the state and its population. By mobilizing
the law, the governed make demands on the state and claim to become beneficiaries
of its institutions and services. Thereby, they confirm the importance and the power
of the state and its institutions within society. If the movements were to reject the
state, they would not invoke its legal norms. This explains why state institutions are
met with mistrust but why they are nevertheless accepted and respected by the po-
pulation in Peru’s highland regions.

Itwas in this context that human rights NGOs sought to use the domestic justice
system with all its mechanisms and instruments to the benefit of these marginalized
population groups. As I mentioned before, it was not these legal NGOs that promo-
ted the juridification of social protest. However, these organizations were decisively
involved in using rights not only discursively in political struggles, but also as a me-
ans in court. Thus, they played a pivotal role in the judicialization of social conflicts.
In their strategies, human rights lawyers build on the fact that the state plays an im-
portant role for the people in the mining regions. Through the mobilization of law,
they aimed to restore people’s trust in the state. The legal NGOs’ aim, in this sense,
was not to act against the state, but rather to strengthen its institutions. In the per-
spective of human rights movements, litigation is intended to restore the rule of law
and thus to reaffirm the functioning of the institutions. This in turn should ensure
that marginalized population groups can also benefit from the rule of law and that
their fundamental rights are guaranteed and respected.

L argue that this is the emancipatory force of law.

Furthermore, the human rights organizations that I have portrayed in this book
perceive the strategy of legal mobilization as a way to strengthen marginalized
population groups in their negotiating position vis-d-vis state or corporate actors.
Empowerment processes are part of the legal advocacy trainings they conduct with
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communities and grassroots organizations. The aim of this strategy is to make
plaintiffs aware of the legal mechanisms available to them. Thus, the legal NGOs
actually attempt to make the law a weapon of the weak.

In the field, I witnessed how individual complainants could become eloquent
users of the law and acquire a great deal of knowledge about legal processes. Thus,
they are unexperienced and “one-shotters” (Galanter 1974) in legal proceedings, but
they know their rights, and as a result, they have specific expectations of the justi-
ce system. According to my observations, the people concerned acquired this legal
expertise both by participating in the NGOs’legal capacity trainings and by being in-
volved as litigants in lawsuits on human rights violations. Thus, the judicialization
led to an empowerment process among the involved complaints and activists.

However, I had a completely different perception after accompanying the cri-
minalized activists from Sorochuco and Celendin to the court hearings. They had
also acquired a certain expertise about their rights, but in the context of law’s do-
mination, which the actual proceedings revealed, they became largely powerless.
During the trial, the activists depended on their lawyers, who told them when and
how to speak, who suggested the legal strategy, and who presented the arguments
that eventually led to the acquittal. The criminalized activists were dependent on
the expert knowledge required in the legal sphere, which the lawyers have due to
their training and experience, and which they themselves lack as ordinary citizens.
This central importance of expert knowledge in litigation fundamentally calls into
question the idea that the “weak” can use the law as a weapon by themselves when
standing before the law.

In addition, further doubts about the notion of law as a weapon of the weak beco-
me apparent when looking at the original concept as Scott (1985) used it. In his rese-
arch, Scott described the way peasants develop strategies of opposition in their ever-
yday life and how they engage in so-called “everyday forms of resistance.” In social
anthropology and other disciplines, the concept was subsequently used by various
authors to categorize legal activism from below in general as a powerful instrument
of “the weak” (see, for example: Sieder 2000, Eckert 2006, Jacquot and Vitale 2014,
Gloppen 2018).

However, as I demonstrated using the criminalization cases in Cajamarca, judi-
cial proceedings can have a massive impact on the everyday lives and social relati-
ons of the defendants. What I found in the field, however, was that the use of legal
mechanisms is, for complainants or activist defendants, anything but ordinary or
linked to their “everyday lives.” Most of my interlocutors had never before been in-
volved in litigation. To enter into the field of the law means for them to - literally
and figuratively — leave their everyday life. People directly involved in the court ca-
ses constantly stressed about the loss of time due to the court cases. Furthermore,
they were unfamiliar with the judicial field, with the legal authorities, and with the
processes and practices the legal sphere entails.
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In this sense, the knowledge and resource requirements that make access to the
legal system possible in the first place prevent “the weak” from using these mecha-
nisms. Only when they have a “support structure” (Epp 1998) that provides them with
legal expertise and knowledge, financial resources, and political influence can they
successfully participate in court proceedings. Only in this way can they gain the op-
portunity to “come out ahead in court” (Galanter 1974). In the case of the legal dispu-
tes in Peruw’s mining regions, it was the legal NGOs that provided this support struc-
ture. However, to my understanding, once litigants have received this support and
thus successfully strengthened their legal opportunity structure they no longer be-
long to the “weak.”

All these aspects point to the fact that the legal sphere is not only a highly con-
tested field, but also an ambiguous field that allows for changing positions. I started
this book with the notion of, on the one hand, the activists on the ground, who do
not believe in the law because “all judges and prosecutors in Peru are corrupt, and the
law only serves the elites.” On the other hand, there were the human rights lawyers
who enthusiastically spoke of strategic litigation and the use of the law on behalf of
marginalized and vulnerable groups of the population. Both positions were contes-
ted and have undergone considerable changes on the journey that the judicialization
processes took.

L argue that this reveals the ambiguous forces of law.
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