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Russia’s war of aggression against Uk-
raine continued throughout 2023, with
negative consequences for the OSCE. Al-
though this was the biggest problem
faced by the OSCE, there were others
as well. These included resistance from
many participating States to free elec-
tions, media freedom, and other demo-
cratic norms promoted by the OSCE.
And yet, 2023 looked less grim than
2022 with regard to the OSCE’s ability
to survive war and authoritarianism and
to remain vital, that is, to take decisions
and run activities. In late 2023, govern-
ments at the Ministerial Council meeting
in Skopje resolved the main obstacle to
maintaining the OSCE as a vital organiza-
tion. They agreed on Malta as the Chair
for 2024 and extended the mandates of
the Secretary General and the heads of
the three institutions. Shortly after, par-
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ticipating States also prolonged the man-
dates of the field operations.

To be sure, success was partial. The
mandates of the top four positions were
only extended until September 2024, and,
as it had in December 2022, Russia only
agreed to extend the OSCE Mission to
Moldova for six months. By the fall of
2023 it was also becoming clear that a
consensus decision on the OSCE’s 2023
regular budget could not be reached. By
the end of the year, however, a compro-
mise on the 2024 regular budget seemed
possible. Generally, in 2023 the OSCE
proved its resilience to a combination of
factors that could have led to its demise.

Contributors to the 2023 edition of
OSCE Insights examine a range of top-
ics: the Transdniestria conflict, OSCE
election observation, the OSCE’s con-
sensus rule, budgeting in the OSCE,
back-channel negotiations on the war
against Ukraine, the OSCE’s role in Uk-
raine, conventional arms control, and the
link between gender inequalities and cor-
ruption. The diversity of topics, recom-
mendations, and methodologies notwith-
standing, the papers shed light on three
themes: a) the drivers of change in the
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OSCE area, b) how participating States
and the OSCE have adapted to these
changes, and ¢) the opportunities that
change offers to the OSCE.

Drivers of change

The primary cause of change in the
OSCE area remains Russia’s war against
Ukraine. Nadja Douglas and Stefan Wolff
show how this war has made the Trans-
dniestrian conflict more volatile. Gabriela
Rosa Herndndez demonstrates how the
crisis in relations between Russia and
Western states has led to a near-total col-
lapse of the conventional arms control re-
gime in Europe, the continuing selective
implementation of the Vienna Document
notwithstanding. The war has also fun-
damentally changed the OSCE’s engage-
ment in Ukraine, as Tetyana Malyarenko
and Stefan Wolff demonstrate.

But Russia’s war against Ukraine is not
the only driver of change. Daniela Don-
no analyzes how Russia and like-mind-
ed states have been challenging ODIHR
election observation since the early 2000s,
with the aim of weakening its independ-
ence. In addition, there were external
challenges, especially alternative election
monitoring that countered ODIHR’s as-
sessments. Ronny Patz also shows that
the OSCE has been facing challenges
for a long time—in his case with regard
to budgeting and resourcing. For exam-
ple, participating States have managed to
adopt the Unified Budget on time (i.e.,
before the start of the new budget year)
only seven times since 2002. Since 2014,
the main causes of the breakdown of

budget routines were Russia’s aggression
against Ukraine and the conflict between
Armenia and Azerbaijan. In her analysis
of OSCE research efforts to better under-
stand the nexus between gender inequali-
ty and corruption, Arianna Briganti hints
at growing awareness of this link as a
driver of OSCE activities in this field.
This awareness has been spurred by soci-
etal changes such as increasing reliance
on the provision of public education.

Adapting to change

Several authors of the 2023 edition of
OSCE Insights show how Ukraine’s West-
ern supporters, and OSCE structures and
institutions, have responded to Russia’s
war against Ukraine. Rick Fawn exam-
ines a core OSCE rule: consensus deci-
sion-making. The OSCE has shown much
“inventiveness” in applying, and also cir-
cumventing, this principle in order to
maintain the OSCE’s vitality. Notable ex-
amples of activities that have tweaked
the consensus rule include the Human
Dimension meeting in Warsaw and the
Support Programme for Ukraine (funded
through extrabudgetary contributions).
In their OSCE Insights contribution, Ma-
lyarenko and Wolff offer a detailed ana-
lysis of the Support Programme for Uk-
raine, listing projects, funding, and time-
lines.

Other authors examine adaptations to
different changes. Donno reveals how
ODIHR has adapted to challenges related
to election observation, which produced
“a story of resilience and continued vi-
tality against difficult odds.” Adaptive
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responses included sending election ob-
servers to established democracies, in-
creasing the number of observers from
post-Soviet countries, and increasing
transparency and the consistency of elec-
tion evaluations. These adaptations did
not go so far, however, as to compro-
mise ODIHR’s election evaluation stand-
ards, the autonomy of observation mis-
sions, or the practice of publishing pre-
liminary statements after elections. Patz
reveals how participating States that want
OSCE activities to continue (especially
Ukraine’s Western allies), together with
OSCE structures and institutions, have re-
sponded to budget impasses. Thus, the
Support Programme for Ukraine repre-
sents an innovative scheme for employ-
ing voluntary funding. Briganti demon-
strates how the OSCE has responded to
growing awareness of the link between
gender inequalities and corruption by in-
itiating research to shed light on this
nexus.

Opportunities for the OSCE

The political upheaval caused by Russia’s
aggression, along with other changes,
has weakened the OSCE in many areas.
It has also given rise to opportunities,
though. Studying the Transdniestria con-
flict, Douglas and Wolff argue that the
political dynamics caused by Russia’s war
against Ukraine have created a “window
of opportunity” for Chisinau and Tira-
spol and for international actors, includ-
ing the OSCE, to support intensified con-
fidence building. Fawn provides recom-
mendations on how the OSCE can con-

tinue to expand its activities even without
consensus, if need be. He sees opportuni-
ties in the Western Balkans, Central Asia,
and the South Caucasus, as well as in
specific fields such as higher education.
He also points out, however, that non-
consensus activities should be exception-
al and supported by a large majority of
participating States. Patz formulates rec-
ommendations on how the OSCE might
deal with its budgetary travails. These in-
clude shifting to an integrated budgeting
process and setting up a better resource
mobilization function.

P. Terrence Hopmann points to anoth-
er opportunity for the OSCE: the provi-
sion of a venue for “preliminary, infor-
mal, and discreet” back-channel pre-ne-
gotiations between Russia and Ukraine.
These conversations can, Hopmann ar-
gues, pave the way for formal negotia-
tions to end Russia’s war against Ukraine.
Back-channel talks would not require the
OSCE to play a formal role and could be
limited to the provision of good offices
by the OSCE or participating States. Such
talks are not intended to resolve the con-
flict; they are rather “negotiations about
negotiations,” the aim of which is to lay
the ground for formal negotiations when
domestic politics in Russia and Ukraine
allow for it. For Hopmann, Vienna and
its surroundings are ideal for such back-
channel talks.

Malyarenko and Wolff identify oppor-
tunities for the OSCE in Ukraine. They
single out the reintegration of Ukrainian
society and its path to EU accession as
areas where the OSCE can add value.
This is not least because in these areas
the OSCE can draw on experiences from
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the Western Balkans and the Baltic states
since the 1990s, in particular as regards
national minorities, legislative reform,
and media freedom.

Herndndez looks at another area
where Russia’s war against Ukraine seem-
ingly leaves no political space: arms con-
trol and confidence- and security-build-
ing measures. However, while the con-
ventional arms control regime in Euro-
pe has broken down, Herndndez shows
that conventional arms control tools can
still be used on an ad hoc basis, even
in times of war. Participating States can
use such tools for signaling and moni-
toring, which contributes to preventing
false alarms and military incidents.
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ODIHR Election Observation under Pressure

Daniela Donno®

Abstract

Although ODIHR is a global leader in international election observation, for twenty years it
has sustained challenges from participating States that have sought to weaken the independence
of its election observation missions. This paper outlines the nature of these challenges and docu-
ments how ODIHR has responded by adapting to some requests and holding the line against
others. The result is a story of resilience and continued vitality against difficult odds. Parallel to
these challenges from within, however, the paper documents the rise of alternative “shadow”
election monitoring entities that counter ODIHR’s electoral assessments with judgments that
seck to validate undemocratic elections. ODIHR’s continued relevance and status as Europe’s
primary election observation organization depends on vigilantly guarding its credibility while
seeking ways to ensure that its messages cut through an increasingly fragmented media space.
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Election observation, ODIHR, democracy promotion, institutional adaptation
To cite this publication: Daniela Donno, “ODIHR Election Observation under Pressure,” in

OSCE Insights, eds. Cornelius Friesendorf and Argyro Kartsonaki (Baden-Baden: Nomos, 2024),
https://doi.org/10.5771/9783748917366-01

Introduction

In 1990, members of the CSCE ex-
pressed their commitment to free and
fair elections by approving the Copen-
hagen Document.! This path-breaking
agreement contained detailed standards
for democratic elections that went be-
yond the mere commitments found in
other legal instruments like the Interna-

* Daniela Donno
Department of Political Science
University of Cyprus
donno.daniela@ucy.ac.cy

tional Covenant on Civil and Political
Rights (ICCPR) and the European Con-
vention on Human Rights (ECHR). The
Copenhagen Document specified stand-
ards not only for voting but also for the
political, legal, and administrative con-
text in which elections are held, includ-
ing respecting the freedom to form polit-
ical parties and to campaign without gov-
ernment intimidation and with equal ac-
cess to the media.2 The document also re-
quired all participating States to extend a
standing invitation to CSCE (later OSCE)
missions to observe national elections.

11
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The institutional basis for election ob-
servation was further laid by the Char-
ter of Paris (1990), which established the
Office for Free Elections headquartered
in Warsaw, and the Moscow Document
(1991), which affirmed that matters re-
lating to the human dimension are of
“legitimate concern to all participating
States and do not belong exclusively
to the internal affairs of the State con-
cerned.” Over the next decade, monu-
mental changes would take place in the
region as the states of East Central Eu-
rope and the former Soviet Union tran-
sitioned away from communism. The
CSCE/OSCE underwent its own trans-
formation, bolstered by a strengthened
commitment to democracy and human
rights. In 1992, the Office for Free Elec-
tions was expanded, granted further re-
sponsibilities, and rechristened the Office
for Democratic Institutions and Human
Rights (ODIHR).*

ODIHR’s mandate is to support par-
ticipating States in implementing their
human dimension commitments, and
election observation has been one of
its primary activities from the start.
ODIHR’s election observation methodol-
ogy is globally renowned and character-
ized by a holistic focus that covers the
entire electoral process. This methodolo-
gy developed over several years, through
an iterative process of ODIHR staff ini-
tiatives and participating State (Minister-
ial Council) decisions. Attesting to its
global status and expertise, ODIHR has
actively participated in developing and
implementing the Declaration of Princi-
ples for International Election Observa-
tion and Code of Conduct for Interna-

12

tional Election Observers (2005).5 The EU
has aligned its own election observation
methodology with that of ODIHR, and
for this reason EU missions are not sent
to OSCE participating States.® ODIHR is
therefore the primary international elec-
tion observation body in the OSCE area.
Throughout the 1990s, demand for
ODIHR election observation missions
(EOMs) was high, particularly among for-
mer communist states. But as tensions be-
tween Russia and the EU/United States
grew in the wake of the color revolutions
in the early 2000s, ODIHR election ob-
servation faced intense challenges, often
led by Russia and like-minded states. The
following provides an overview of these
pressures, which were both internal (pres-
sures to reform and curtail election ob-
servation from within) and external (the
creation of parallel election monitoring
organizations). In addition, it explores
how ODIHR has adapted to internal pres-
sures by expanding the scope and inclu-
siveness of its work without—crucially—
forfeiting its autonomy or the credibility
of its methodology. My analysis of these
processes is informed by interviews with
current’ and former ODIHR officials.
The picture that emerges is one of in-
genuity and resilience in the face of sus-
tained political pressures, an example of
what Gisela Hirschmann calls a strategy
of “adaptation.”® This outcome was far
from assured; international organizations
facing drastic changes in member state
politics often either dissolve or slide into
“zombie” status.’ Viewed in this light,
the survival of ODIHR election observa-
tion, with the credibility of its methodol-
ogy intact, is noteworthy. Time will tell
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whether ODIHR will weather the unpre-
cedented crisis and paralysis that have
gripped the OSCE since Russia’s invasion
of Ukraine in 2022.1°

The story of ODIHR election observa-
tion is also one of an organization whose
de facto influence among domestic pub-
lics continues to be challenged in an era
of disinformation and “alternative facts.”
I outline the proliferation of shadow ob-
server groups, particularly in the post-So-
viet region, and the stark difference be-
tween these groups’ electoral statements
and ODIHR’s. As a result, ODIHR’s as-
sessments of electoral quality may mat-
ter less when consumers of non-Western
news primarily read about the rosy con-
clusions of less credible observers. Shor-
ing up its relevance and informational
reach should therefore be a key focus of
the Office going forward.

Internal challenges to ODIHR

In the wake of the Cold War, Russia
had hoped that the OSCE would become
the continent’s premier security organiza-
tion.!"! But as former communist states
sought membership in NATO and the
EU, it became clear that instead of trans-
ferring authority to the OSCE, these two
organizations would extend their own
reach. Russia lamented the withering
of the OSCE’s politico-military dimen-
sion in favor of the human dimension
of security, which it viewed as less im-
portant.!? Vladimir Putin’s rise to pow-
er, followed by the electoral revolutions
in Georgia (2003) and Ukraine (2004),
cemented Russia’s resolve to assertively

ODIHR Election Observation under Pressure

combat what it perceived as growing
Western interference on its turf.’® Putin
was also offended by ODIHR’s criticism
of Russia’s 2004 parliamentary election,!#
an issue that would persist in future elec-
tions as Russia sought to place limits on
the number of ODIHR observers.

In 2004-2005, Russia launched a dip-
lomatic assault against ODIHR, whose
EOMs were perceived as playing a role in
the pro-Western electoral revolutions.!s
In 2004, with the support of most Com-
monwealth of Independent States (CIS)
partners, Russia issued an appeal to mod-
ify the OSCE’s human dimension, spe-
cifically the practice of election observa-
tion.'¢ At the 2005 ministerial council in
Ljubljana, Russian foreign minister Ser-
gei Lavrov decried ODIHR as a biased en-
tity, an instrument for meddling in non-
EU countries. The theme that ODIHR’s
activities were biased against countries
“east of Vienna” became a frequent talk-
ing point for Russia and its allies.!” In
2005, Russia vetoed the OSCE budget
due to disagreements over election obser-
vation'® and blocked the final statement
in the Ministerial Council.”?

Russia made three criticisms, as sum-
marized in the 2004 “Astana Appeal”
of the CIS:?° first, that the geographic
scope of ODIHR’s election observation
was imbalanced (tilting toward states east
of Vienna); second, that ODIHR observ-
ers hailed disproportionately from West-
ern Europe and North America; and
third, that ODIHR’s methodology had
not been approved by participating States
(a misleading claim given the numerous
Council decisions affirming support) and
that intergovernmental oversight mech-

13
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anisms were too weak.2! Russia wanted
to make the publication of ODIHR’s elec-
tion observation reports contingent on
the approval of the Permanent Council—
an intergovernmental body that operates
by consensus—which would effectively
give it veto power.?? Relatedly, there was
a demand to eliminate ODIHR’s practice
of announcing its preliminary findings in
the one to two days following the elec-
tion?>—a consequential point because it
is these reports that are covered most
extensively in the media. As explored be-
low, ODIHR made consequential adjust-
ments related to the diversity and balance
of its EOMs. With the steadfast support
of key participating States, however, it
held the line on fundamental questions
of autonomy, recognizing that the credi-
bility of its methodology and independ-
ence from political interference were its
most crucial assets.

An additional challenge for ODIHR
was its co-ordination with observers from
the OSCE Parliamentary Assembly (PA),
who were present in the host countries
only for a short time around election
day and were sometimes guided more
by politics than by technocratic stand-
ards of election evaluation.?* A 1997 co-
operation agreement between ODIHR
and the PA aimed to ensure that they
would present a unified message in their
statements and reports.”> Yet there were
tensions behind the scenes, particularly
regarding observation missions in less
democratic states such as Azerbaijan, Ar-
menia, and Moldova.?¢ These challenges
were sharpest when the OSCE PA was
under the de facto direction of Secreta-
ry General Spencer Oliver (from 1993 to

14

2015), whose view was that parliamentar-
ians, “as elected officials, [...] are rightly
presumed to know more about elections
than anybody else.”?” Oliver, who formal-
ly reported to the PA delegations and its
elected Presidents, echoed multiple Rus-
sian positions, including that ODIHR ap-
plied double standards. Tensions reached
a boiling point in 2012, when the PA
announced that it was ceasing co-opera-
tion with ODIHR, and then subsided as
ODIHR Director Janez Lenar¢i¢ (2008-
2014) sought to work with the PA’s polit-
ical leadership to restore trust. Relations
became more co-operative after Roberto
Montella replaced Oliver as Secretary
General of the PA in 2016.

Adaptation

ODIHR would deal with these pressures
by constructively responding to criticism
related to diversity, representation, and
bias but steadfastly resisting the erosion
of the autonomy of its EOMs.2® In
2002, ODIHR began sending election-re-
lated missions to established democracies.
From 2002 to 2005, this consisted of just
one to two missions per year, including
to the United States, the United King-
dom, and Spain. This has increased over
time; between 2018 and 2022, ODIHR
authorized ten to sixteen missions to
EU and North American participating
States per year (the numbers vary based
on how many elections are held per
year). Although this practice had previ-
ously been resisted by some as an in-
efficient use of resources,”? ODIHR offi-
cials soon came around to the idea, giv-
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en that established democracies can also
benefit from ODIHR expertise.3* Many
missions sent to established democracies
are election assessment missions (EAMs),
which leave a lighter footprint and do
not deploy a full contingent of election-
day observers. ODIHR staft have worked
to dispel the misconception that these
smaller missions are less consequential;
rather, it is a matter of tailoring the mis-
sion to the particular needs of the coun-
try in question.>!

Second, ODIHR took concrete steps to
increase the number of observers from
post-Soviet countries in its missions.32 A
milestone was the creation of a Diversi-
fication Fund in 2006 to financially sup-
port the incorporation of observers from
seventeen under-represented countries in-
to ODIHR EOMs. These efforts bore
fruit: Since 2014, ODIHR election reports
have listed the names and nationalities
of each mission’s observers. An analysis
of these reports for post-Soviet elections
reveals that from 2014 to 2019, an average
of 17 percent of ODIHR observers came
from other post-Soviet countries, includ-
ing often sizeable contingents of Russian
observers, although Russia is not part of
the Diversification Fund. This represents
a large increase compared to earlier years.
Multiple ODIHR officials mark this as a
success that has improved the representa-
tiveness of EOMs, with the added benefit
of training and socializing a cohort of
public officials and civil society leaders in
former communist states.?3

Third, ODIHR took steps to increase
transparency and ensure the consistency
of its evaluations. This has included the
publication of handbooks on ODIHR’s

ODIHR Election Observation under Pressure

methodology, including on the topics
of media monitoring, women’s participa-
tion in elections, and long-term obser-
vation,>* as well as other efforts to for-
mally respond to criticism and concerns
(see for example ODIHR’s 2006 report
to the Ministerial Council, titled “Com-
mon Responsibility”).3> ODIHR EOMs
also began issuing pre-election interim
reports, which filled the gap between
the needs assessment report and the pre-
liminary post-election report.3¢ In gener-
al, ODIHR staff and heads of missions
have maintained a practice of carefully
reviewing the language of statements
and reports to ensure absolute consisten-
cy with OSCE election-related commit-
ments, which in turn ensures consistency
across countries.’”

Holding the line

Crucially, there was no compromise on
ODIHR’s election evaluation standards,
the autonomy of its missions, or its prac-
tice of releasing preliminary post-election
statements.>® The United States, Canada,
and EU members consistently supported
ODIHR on these points. It remains the
responsibility of the head of mission—
a technocratic appointee who reports di-
rectly to the ODIHR Director—to ap-
prove and circulate EOM reports.
ODIHR has also assiduously defended
the principle that the number and type of
observers should be based on the findings
of needs assessment missions (NAMs). At
times, this has put ODIHR in conflict
with governments. In the leadup to the
2007, 2008, and 2021 elections, the Russi-
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an government attempted to place limits
on the number of ODIHR observers, and
similar moves occurred in Azerbaijan in
2015. In the 2020 election in Belarus, by
the time the government issued an invita-
tion, it was too late for ODIHR to organ-
ize an effective EOM. In each of these in-
stances, the ODIHR leadership took the
difficult decision to decline to send an ob-
servation mission, viewing the integrity
of its methodology as paramount.

In navigating these waters, ODIHR
benefited from the skilled leadership
of various Directors, including Christi-
an Strohal (2003-2008), Janez Lenarci¢
(2008-2014), and Michael Link (2014-
2017), who worked vigilantly to ensure
the office’s survival, including through
behind-the-scenes efforts to garner sup-
port from key participating States. The
leadership was aided by the ingenuity
and tenacity of ODIHR staff members,
who used their expert knowledge to
guide the office through recurring crises
and budget shortfalls. Another asset to
ODIHR election observation is the ob-
servers themselves, particularly heads of
missions and core team members, who
have consistently exhibited professional-
ism and have been “impervious to cor-
ruption.”?

External challenges: Parallel election
observation missions

Parallel to the internal pressures for re-
form has been an external challenge in
the form of non-Western and Russian-di-
rected election observation entities that
do not work according to the same inter-
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nationally recognized standards for elec-
tion observation. Perhaps most promi-
nent of these is the CIS, which began ob-
serving elections in 2002 after introduc-
ing its Convention on Standards of Dem-
ocratic Elections. While mirroring some
of the language of the Copenhagen Docu-
ment, it places greater emphasis on re-
spect for state sovereignty, as well as prin-
ciples that are present even in authoritari-
an elections, such as universal suffrage.*0
Beyond the CIS, other groups such as
the Shanghai Cooperation Organisation
(SCO) and the Organization of Turkic
States (OTS) have also taken up elec-
tion monitoring in the OSCE area. Au-
tocrats also commonly invite a plethora
of observers from little-known NGOs or
friendly diplomats and political figures
from other countries.! In Azerbaijan’s
2013 presidential election, for example,
the Central Election Commission repor-
ted that more than 1,300 observers from
50 international groups were present; of
these, only ODIHR criticized the clearly
flawed process.*?

The data that I collected with Julia
Gray, which tracks the presence and ver-
dicts of different EOMs in post-commu-
nist countries from 1990 to 2018, sheds
further light on the phenomenon of
parallel election observers. The source
materials for this data are international
and domestic news reports.** As the da-
ta shows, there was a clear increase in
the number of EOMs in post-Soviet coun-
tries beginning in the early 2000s. By
2010, on average, at least six different
missions were present in these countries’
national elections. In contrast, there has
been no increase in the average number
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of EOMs in other Central and Eastern
European states that are not CIS mem-
bers, in part because these countries are
more democratic and experience less in-
tense contestation between Russia and
the West.#

In my examination of the range of
EOMs that send missions to OSCE-area
countries, sharp differences are apparent
between ODIHR missions and other mis-
sions. ODIHR EOMs do not offer a sim-
plistic up-or-down judgment; rather, they
offer a comprehensive technical assess-
ment of multiple aspects of the elector-
al process. This means, in practice, that
ODIHR assessments include a range of
positive and negative evaluations, match-
ed by recommendations, related to the
legal and administrative context of elec-
tions, media freedom, campaign condi-
tions, and the casting and counting of
ballots, among other dimensions. Impor-
tantly, ODIHR has not shied away from
criticizing deficiencies when they are ob-
served. In contrast, my analysis reveals
that the CIS skews toward near universal
approval of the elections it observes, as
does the SCO. The only election ever
to have been rejected by the CIS was
Ukraine’s repeat second round in Decem-
ber 2004—the contest following the Or-
ange Revolution that brought pro-West-
ern Viktor Yushchenko to power.%

This can be seen as part of a broad-
er Russian-led disinformation campaign
against Western institutions, the aim be-
ing to disrupt the established narrative
and undermine the legitimacy of inter-
national standards for democracy and
elections. In their study of the global
phenomenon of shadow election moni-

ODIHR Election Observation under Pressure

toring, for example, Debre and Morgen-
besser note that the goal is to influ-
ence citizens’ perceptions by shaping do-
mestic media coverage.*® This is a perni-
cious goal given that one of the aims
of ODIHR election observation is to pro-
vide accurate information about election
quality to both the authorities and the
public in the host countries.#” The prob-
lem is exacerbated by the growing pres-
ence of media silos. Consumers of West-
ern media read articles in which the state-
ments of ODIHR missions are discussed
prominently, whereas consumers of Rus-
sian media read articles focused on the
positive evaluations of CIS and other
shadow observers.

Recommendations

ODIHR was created at a unique moment
of optimism and ideological convergence
between West and East in the aftermath
of the Cold War. Its resilience is re-
markable when one considers the break-
down in relations since then and the fact
that ODIHR election observation touches
upon one of the most sensitive nerves in
these relations. Drawing on Gray’s theo-
ry of international organization vitality,*?
it is clear that the office has benefited
from its ability to attract quality staff and
from its autonomy, that is, the ability
of its election missions to conduct their
work and publish conclusions free from
political interference. Yet parallel to this
story of survival and adaptation is the
assault by alternative shadow election ob-
servation groups. This presents a thorny
challenge to the legitimacy and influence
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of ODIHR EOMs, particularly in terms
of whether, and how, their message gets
through to citizens on the ground. This
paper offers the following recommenda-
tions:

Continue to guard the integrity of the
methodology. This was widely identified as
a top priority by ODIHR staff. ODIHR’s
credibility as a technocratic and apoliti-
cal evaluator of elections is its most pre-
cious asset. Key features of the method-
ology that should be defended by both
the ODIHR leadership and OSCE partic-
ipating States include its insistence that
the size and shape of missions be deter-
mined by ODIHR itself on the basis of
a NAM and that the head of mission—
rather than a political body—have final
responsibility for the content of all re-
ports. The temptation to swerve from
these principles can be great when under
political pressure, as policymakers face a
tradeoff between adherence to the meth-
odology and the desire to retain broad-
based support for election observation ac-
tivities. Russia is not alone in exerting
such pressure; in 2019, for example, Uk-
raine requested that the ODIHR mission
not allow any Russian short-term observ-
ers (STOs). Yet, as one former Deputy Di-
rector expressed, “ODIHR must consider
the long-term consequences of giving in
to political pressures.”#

Ensure adequate and timely funding.
Budget cuts and standoffs pose anoth-
er longstanding challenge, with implica-
tions for ODIHR’s methodology and ef-
fectiveness; for example, ODIHR must
frequently operate on monthly allot-
ments whenever approval of the annu-
al budget is delayed, and the practice
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of adhering to zero nominal growth
in the OSCE budget has meant the de
facto whittling down of funding for elec-
tion observation over time. Nevertheless,
ODIHR staff emphasize the importance
of the existing funding model—whereby
core missions are funded only through
the OSCE’s main budget, as approved
by all participating States—for their le-
gitimacy and impartiality. Talk of mov-
ing toward a different model, whereby
EOMs would be funded in part through
extrabudgetary contributions from a sub-
set of participating States, should be trea-
ted with caution. Moving in this direc-
tion would allow less supportive states
to dismiss ODIHR EOMs as reflecting
the interests of particular governments
rather than the commitments of the Or-
ganization as a whole. At present, the
OSCE’s Unified Budget process is para-
lyzed, meaning that ODIHR faces strong
pressure to move toward a different fund-
ing model. At a minimum, stakeholders
should work to ensure that any alterna-
tive budgetary arrangements include buy-
ins from supportive CIS member states
rather than relying on funding from EU
or North American participating States
alone.

Participating States should step up their
support. Tt is not unusual for ODIHR
EOMs to suffer a shortage of seconded
observers, particularly for missions in EU
member states and the United States,
which may be (wrongly) perceived as less
important to ODIHR’s mandate. Western
participating States should respond gen-
erously to requests for seconded observ-
ers and ensure that domestic regulations
allow them to fund observers even in ad-
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vanced economies that do not qualify for
development assistance. A positive mile-
stone in this regard is Hungary’s 2022
election, in which a full EOM was both
accepted by the Hungarian government
and robustly supported by a large cohort
of OSCE participating States.*®

Lead by example. Another welcome
step would be for all participating States
to lead by example, by engaging seriously
and publicly with the recommendations
of the ODIHR election missions that they
themselves host, a point emphasized by
civil society groups.’' In 2016, ODIHR
published a Handbook on the Follow-
up of Electoral Recommendations,®? but
practices continue to vary among govern-
ments in terms of how thoroughly they
implement EOM recommendations. Im-
provement and greater consistency in this
regard would help to counter claims of
double standards among states west of
Vienna.

Enbance the relevance of ODIHR EOMs
through (informal) linkages with other in-
ternational organizations and influential
states. One reason for the continued will-
ingness of less democratic governments
to host ODIHR missions is that other
key international players, including the
EU, expect it. There may even be demand
among international donors and invest-
ors, who regard the hosting of ODIHR
EOM s as a signal of policy stability.* For
ODIHR, then, its continued relevance is
enhanced by this broader legitimacy and
the use of its reports by other internation-
al actors. ODIHR should take all possible
steps to ensure that its conclusions are
well publicized, that its statements are
differentiated from other shadow obser-

ODIHR Election Observation under Pressure

vation missions, and that it continues to
be widely regarded as the gold standard

in election observation.
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Confidence Building in the Shadow of War: Moldova, Transdniestria,
and the Uncertain Future of the 5+2 Process

Nadja Douglas and Stefan Wolff’

Abstract

Prior to the start of the full-scale war in Ukraine in February 2022, the Transdniestrian conflict
was stable, with no serious risk of violent escalation. Since the invasion of Ukraine, however,
the situation has become more volatile, both in Moldova itself and in relations between Chisi-
nau and Tiraspol. While it has always been important to work on maintaining confidence in
this highly volatile situation, we argue that opportunities for intensified confidence building
have arisen, including the exploration of new formats in the context of Moldova’s EU accession
process. Crucially, the OSCE’s experience in confidence building remains relevant in this re-
gard, and the Organization has retained its importance as a facilitator of the settlement process.
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Introduction! flict remains in the shadow of the war

in Ukraine. However, geographical prox-
Although Moldova and Transdniestria? imity alone suggests that the latter will
have received an unusual amount of at- have far-reaching implications for the for-
tention of late,? the Transdniestrian con- mer. Since February 2022, almost half a
million Ukrainian refugees have crossed
the Moldovan border, and some 100,000
have remained in Moldova.* The Russian
military presence in Transdniestria has
been a source of insecurity and uncer-
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remain opaque and unpredictable. What
is more, Tiraspol is increasingly at odds
with its direct neighbors in Chisinau and
Kyiv, both of which have moved with
great speed and determination towards
the European Union since June 2022.

In light of this, since July 2022 the
Transdniestrian leadership has sought to
obtain formal security guarantees from
international partners in the OSCE-gui-
ded “5+2 format.” These efforts on the
part of the de facto leader of Transdnies-
tria, Vadim Krasnoselsky, were met with
astonishment by local and international
observers.® Chisinau refrained from re-
sponding to Tiraspol’s approach, which
reflects a general hardening of Moldova’s
and its allies” positions in the 5+2 format
and raises important questions about the
prospects of further confidence-building
measures (CBMs) in this conflict.”

While Moldovan President Maia San-
du and the government’s Bureau of Rein-
tegration have officially stated that nego-
tiations that touch on the status question
are impossible at this stage, discussions
among Moldovan stakeholders have con-
tinued behind the scenes.® With a view
to preventing Moldova’s and Transdnies-
tria’s being dragged into the Russian ag-
gression against Ukraine, the Transdnies-
trian dossier has been placed higher
on the Moldovan agenda: the Bureau
of Reintegration has been restructured,’
and Deputy Prime Minister for Reinte-
gration Oleg Serebrian has publicly an-
nounced the preparation of a new rein-
tegration plan for Transdniestria. More-
over, government officials have avoided
using the term “special status,” and nei-
ther it nor the 5+2 format was mentioned
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in the government program presented
by Prime Minister Dorin Recean on Feb-
ruary 16, 2023.1 Instead, the 2005 law
on Transdniestria’s special legal status,
which treats Transdniestria as a sum of
localities and does not oblige the govern-
ment to negotiate a special status for
the region in its entirety, has become a
more frequent reference point.'! Along
the same lines, in early February 2023
the Moldovan parliament passed a bill
prohibiting actions aimed at separating
any part of the territory of the Republic
of Moldova or the distribution of infor-
mation inciting such an offence.!? One
month later, it also passed a law requiring
that the country’s language be referred to
as Romanian rather than Moldovan in all
legislative texts.!3 In March, in a move os-
tensibly meant to criticize Moldova for its
hesitant implementation of policies, the
secretary of the Ukrainian national Secur-
ity Council revealed that the Moldovan
government was pursuing a seven-year
plan to reintegrate Transdniestria.!#

At the same time, the direct and indi-
rect consequences of the war have meant
that socio-economic aspects also remain
important. Refugees, the rising cost of
food and energy, energy insecurity, the
potential disruption of trade with the
EU (Transdniestria’s largest export desti-
nation), and uncertainty about the con-
tinuation of Russian subsidies for Trans-
dniestria have increased fears that a wor-
sening humanitarian crisis could further
exacerbate political tensions both with-
in Moldova and between Moldova and
Transdniestria.

The 5+2 settlement process has stagna-
ted, continuously stabilizing a status quo
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that was effectively established three dec-
ades ago and has served the interests of
political and business elites, organized
crime networks, and many ordinary peo-
ple on both sides of the Dniester Riv-
er. The Russian invasion of Ukraine has
made this status quo less feasible and de-
sirable. With two participants now open-
ly at war with each other, the OSCE-
facilitated 5+2 format (and with it the 3+2
format) is now dysfunctional. Lines of
communication—and thus incident pre-
vention and management—have mostly
been reduced to informal 1+1 contacts.!’
The developments since the end of
February 2022 thus highlight the risks
associated with an unresolved conflict.
While a permanent negotiated political
settlement of the Transdniestrian conflict
will remain unlikely as long as the war
in Ukraine continues, this does not mean
that efforts to reach a settlement cannot
begin before then. Past experience has
shown that agreement on numerous is-
sues has been possible for both sides.
What enabled such agreements, and why
have they not led to a political status
settlement? We address these two ques-
tions in the remainder of this paper, fol-
lowing a brief discussion of how the dif-
ferent stakeholders in the conflict have
understood and used confidence building
in the past to further their respective in-
terests. This will help to illustrate how
these divergent understandings of and
approaches to CBMs have led to agree-
ments that have stabilized the status quo,
albeit without effecting a negotiated con-
flict settlement. We then use these lessons
learned to consider other relevant but
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thus far underappreciated factors that are
needed for a potential settlement.

Divergent understandings of CBMs

Although there is consensus among stake-
holders in the Transdniestrian conflict
that the benefits of CBMs outweigh their
potential costs,! there remains (at times
significant) disagreement concerning the
purposes and objectives of CBMs.17 The
term CBM covers a wide range of do-
nor activities, including many that are
geared more towards development co-
operation than conflict settlement. The
mediators/guarantors and observers in
the 5+2 format initially had long-term
goals in mind, but due to a difficult
negotiation climate they now view CBMs
as a chance to prepare the ground for
further progress towards a final status
settlement.'® The EU has pursued a well-
established policy of “engagement with-
out recognition,” using CBMs to man-
age the situation on the ground and
to improve their image vis-a-vis the con-
flict parties.’” What is called “confidence
building” has become disconnected from
the political endgame of the negotiation
process: the once promising “small steps
approach,”? for example, has become a
box-ticking exercise for donors.?!
Moldova’s main motivation for engag-
ing in CBMs is to maintain political,
economic, and social links with the
Transdniestrian population and authori-
ties and to keep Transdniestria “in the
Moldovan reality.”?> Moldovan public
opinion is generally more skeptical about
CBMs, dismissing them as unwanted
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and unwarranted concessions?? and thus
tainting the public image of those who
agreed to them.?* In addition, these con-
cessions are perceived as a future vulnera-
bility for Moldova.?s

From Transdniestria’s point of view,
CBMs are an important element of main-
taining a system of stability and securi-
ty that includes both economic and hu-
manitarian aspects.?¢ While Tiraspol wel-
comes EU-sponsored assistance and devel-
opment projects in particular, it shares
the opinion that CBMs are often used
for image cultivation and that certain
measures are falsely labeled as CBMs. For
example, the Transdniestrian authorities
view many EU-supported initiatives, no-
tably the European Union Border Assis-
tance Mission to Moldova and Ukraine
(EUBAM),”” as making economic pro-
cesses and border activities more trans-
parent rather than as CBMs.28

The impact that CBMs have had on
the conduct (if not necessarily the out-
come) of negotiations has not been neg-
ligible.? Much of the progress achieved
in the 5+2 was based on the preparatory
work of the working groups,’® which are
considered the essence of CBMs in the
Transdniestrian context.?!

Situational autonomy: The key lesson
from past CBMs

It has long been maintained that con-
structive and productive negotiations in
the Transdniestrian settlement process
depend on the state of Russian-Western
relations. While tensions in these rela-
tions have prevented an actual settlement
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to date, they have at the same time neces-
sitated CBMs as a means of stabilizing
a potentially volatile situation. After the
war in Georgia in 2008, for example,
the Meseberg process,’? though ultimate-
ly unsuccessful, laid the ground for the
resurfacing of CBMs in the economic are-
na by the mid-2010s. This occurred de-
spite the deterioration of the relationship
between Russia and the West after Mos-
cow’s annexation of Crimea and proxy
occupation of parts of the Donbas. It sug-
gests that factors beyond the state of Rus-
sian-Western relations may play a role in
determining whether negotiations will be
successful in the Transdniestrian context.

Some notable albeit relative successes
were achieved in the period after 2012.
These include the agreement on the agen-
da and on the principles and procedures
of the 5+2 talks in April 2012 under the
Irish OSCE Chairpersonship,?? the inclu-
sion of Transdniestria in the Deep and
Comprehensive Free Trade Agreement
(DCFTA) as of January 1, 2016,3* the Ber-
lin Protocol of June 2016 under the Ger-
man Chairpersonship,3® and the “pack-
age of eight”/Berlin+ process that began
in 2017 during the Austrian Chairperson-
ship.3¢ In our view, what accounts for
these successes is the degree of situation-
al autonomy®’ that both sides enjoy in
negotiations, as well as their will to use it.
Conversely, a lack of situational autono-
my (or a diminishing will to use it) ac-
counts for the absence or non-implemen-
tation of similar agreements, especially
from 2019 onwards.

To illustrate this point, the period
between the resumption of formal 5+2
negotiations in June 2016 and the
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end of 2017 saw substantial progress.
Not only was the negotiation process
reinvigorated, but it also produced con-
crete outcomes. The more substantial
progress in 2017 compared to 2016 sug-
gests that both sides perceived and made
use of significant situational autonomy.
This change largely had to do with the
fact that by the end of 2016, the political
situation in both Chisinau and Tiraspol
had turned in Moscow’s favor. Long-time
Moscow ally Igor Dodon had defeated
pro-Western Maia Sandu in Moldova’s
presidential elections, and Vadim Kras-
noselsky had won the de facto presiden-
cy in Transdniestria for Obnovlenie, a
political party that was closely affiliated
with the Sheriff business conglomerate.’8
The 2017 Austrian Chairpersonship em-
phasized both the full implementation of
the unresolved issues of the June 2016
Berlin agreement and the inclusion of the
other three issues that had long remained
unresolved,?” among them the re-opening
of the Gura Bicului-Bychok Bridge after
twenty-six years.40

Despite a continuing high level of ac-
tivity, progress was more modest in 2018
under the Italian OSCE Chairpersonship.
Seventy-two Working Group meetings
(including a revival of the Human Rights
sub-Working Group, which had not met
for almost five years) and a record num-
ber of direct meetings between the two
Chief Negotiators reflected a new com-
mitment to achieving viable agreements
and following through on their imple-
mentation. Yet, two of the measures in
the “package of eight” were still awaiting
full implementation by the end of 2018.41

Confidence Building in the Shadow of War

The negotiation process began to stall
from 2019 onwards. The constitutional
crisis in Moldova in the summer of 2019
led to the appointment of Maia Sandu
as prime minister and to a brief period
of cohabitation between Sandu and Do-
don until November 2019, when Sandu
lost a confidence vote in the Moldovan
parliament. Both Russia and the West
supported this arrangement, but Russian
support significantly cooled when then
Prime Minister Sandu announced that
federalization as a solution to the conflict
was unacceptable to the people of Moldo-
va and vowed to co-operate more closely
with Ukraine on interrupting the flow
of illicit revenues into the Transdniestri-
an region. Against this background, the
last meeting of the 5+2 took place in
Bratislava on October 9 and 10, 2019,
ending without the adoption of a new
protocol.#> Not only had the situational
autonomy of Transdniestria decreased as
Russia was pondering the consequences
of the cohabitation arrangement in Chis-
inau, but so had both sides’ willingness
to make the compromises necessary to
conclude a Bratislava protocol.

The subsequent disruption caused by
the pandemic in 2020 and 2021, the
changing of the presidency (and subse-
quently the government) in Chisinau in
the same period, the escalating crisis in
and around Ukraine in the course of
2021, and the Russian invasion of Febru-
ary 2022 caused the 5+2 process to fall
back into dormancy. No further official
meetings have taken place since October
2019, and the prospects of resuming the
5+2 format remain bleak. This raises the
question whether alternative formats for
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status negotiations might find greater suc-
cess.

Confidence building as a catalyst for
conflict settlement?

One important lesson from the period
from 2016 to 2018 was that a higher
degree of situational autonomy brought
more vigor to the negotiation process and
allowed both sides not only to achieve
negotiated outcomes but also to make
progress towards their subsequent imple-
mentation.

For Transdniestria, the ability to exer-
cise greater situational autonomy was es-
sential to maintaining regime stability,
which was at stake due to ever-decreasing
Russian subsidies and the growing im-
portance of the EU market (and the Mol-
dovan and Ukrainian markets that were
linked to it via the Association Agree-
ments and associated DCFTAs). Russian
signals that Moscow would accept a sta-
bilization of the status quo provided an
opportunity for the Transdniestrian lead-
ership to negotiate and reach agreements
on socio-economic issues while avoiding
commitments on status issues.

Nonetheless, Russia’s war against Uk-
raine has put the Transdniestrian leader-
ship under renewed pressure from three
directions. First, Transdniestria’s patron
state, Russia, is clearly in a weaker pos-
ition, which raises questions regarding its
ability to prop up the regime in Tiraspol.
Second, some fear that Russia could use
its remaining influence in the de facto
state and with players in Moldova to
widen the war in Ukraine. And third,
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the Transdniestrian leadership is also con-
cerned that Moldova and its Western al-
lies could enforce a violent reintegration
of Transdniestria.*3

Ultimately, Moldova’s accession to the
EU will depend on resolving the conflict,
but the example of Cyprus is a vivid
reminder of the weak position that de
facto entities occupy in this process. Each
step that Chisinau takes towards mem-
bership decreases Tiraspol’s chances of
achieving a meaningful special status ar-
rangement. All of this explains Tiraspol’s
push for “official” negotiations—despite
the war and, if need be, outside the
5+2 framework. This is likely to increase
Transdniestria’s willingness and ability to
compromise. The Moldovan government
could carefully explore this in the context
of the current dialogue at the 1+1 and
working group levels, especially in rela-
tion to whether the red lines that both
sides have drawn regarding status issues
—the 2005 law#** and the 2006 independ-
ence referendum*—have become more
malleable.

For Moldova, things were and remain
somewhat more complex. During the pe-
riod from 2016 to 2018, the government
took a largely pragmatic give-and-take
approach to the Transdniestrian issue.
However, domestic obstacles prevented
greater and faster progress towards rea-
sonable negotiation outcomes. Moldova
is currently refusing to engage in negotia-
tions due to the war and the impossibili-
ty of convening a 5+2 meeting. In view
of current Russian setbacks in Ukraine,
Chisinau feels empowered, claiming that,
thanks to the war, it has come closer to
the goal of reintegration than ever before,
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having welded together populations on
the left and the right bank.#¢ Moldova’s
self-confidence can be explained by a
combination of factors: 90 percent of the
Transdniestrian population have suppos-
edly attained Moldovan citizenship,* its
EU candidate status has provided for a
new foreign policy impetus, and the need
to adopt the EU’s acquis communautaire
has given it an opportunity to pressure
Transdniestria to do the same. This poses
an existential threat to the survival of
the current regime in Tiraspol, unless it
manages to obtain some form of special
status, for example something similar to
the opt-out enjoyed by Greenland as part
of the Kingdom of Denmark but not the
EU.

Russia has officially adhered to its role
as mediator and guarantor state in the
conflict settlement process. However, it
has become clear that its capacity to sus-
tain Transdniestria, in particular in eco-
nomic terms, will not last forever. Trans-
dniestria nevertheless remains a strategic
asset, especially for the projection of Rus-
sian interests in the region. In the con-
text of the war in Ukraine, these interests
appear to include the destabilization of
Moldova, potentially by leveraging its in-
fluence in and over Transdniestria.*s By
vetoing the extension of the mandate of
the OSCE Mission to Moldova and limit-
ing it to six months, the Russian Federa-
tion deliberately put the long-term work
of the Mission at risk in order to secure a
bargaining chip for future negotiations.*’
The state of Russian-Western relations
partly explains the failure to reach a sus-
tainable political status settlement thus
far.

Confidence Building in the Shadow of War

However, there are other factors that
made agreements and pragmatic solu-
tions possible in the past whenever the
circumstances required them and when-
ever the conflict parties enjoyed a rea-
sonable degree of situational autonomy.
In each case, confidence was a pivotal
prerequisite. Equally important is the tra-
ditionally significant part played by Ro-
mania (often in its function as an exten-
ded arm of the EU) in Moldovan affairs,
as well as the growing role played by
Ukraine. As a result of the war, Moldo-
va and Ukraine have witnessed a confla-
tion of interests due to their common
experience of Russian occupation and
their shared goal of EU accession. With
regard to Transdniestria and the negotia-
tion process, Kyiv has recently become
more vocal in pushing Moldova to accel-
erate the reintegration process. Given Uk-
raine’s experience in the Donbas region,
Kyiv remains skeptical of any solutions
that would grant a high degree of autono-
my to Transdniestria and has pressed for
the withdrawal of Russian troops from
the common border. From Ukraine’s per-
spective, it is only a matter of time un-
til Moscow uses its remaining forces in
Transdniestria for further destabilization
measures.’?

At the same time, confidence-building
processes have been slow—in part due
to the complexity of the issues at stake
and the high degree of emotional invest-
ment on both sides. Overall progress
notwithstanding, its slow pace and the
significant outside assistance with which
it has been achieved reflect a persistent
volatility. Building confidence is a dif-
ficult undertaking that requires careful
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management, including of expectations.
With that said, the negotiations between
the parties, however slow and minimal
in terms of their actual contribution to
a settlement, have helped negotiators on
both sides to build mutual respect and,
arguably, a certain level of trust. A good
example of this is agreement on issues
of mutual interest, for example in the
sphere of ecology.

Confidence-maintaining measures are
needed between Chisinau and Tiraspol
and between both sides and their West-
ern partners, including planning for a
likely humanitarian crisis in Transdnies-
tria and acceptance of the need for its
joint mitigation. In addition, both sides
and their Western partners need to start
planning for when the war in Ukraine
ends. They need to consider and prepare
for alternatives to the current negotiation
formats and settlement plans. What both
sides (and the region as a whole) need
most right now is stability, but effort
must also be put into ensuring that the
stabilization of the current situation—
politically, economically, and militarily—
will not create barriers to moving beyond
the current status quo, towards a long-
term sustainable settlement. There is no
guarantee that confidence-maintaining
and confidence-building measures will be
an effective catalyst for a sustainable final
status settlement, but the track record of
such measures over the past decade leaves
little doubt that without them a negoti-
ated settlement will be impossible.
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Recommendations: Moving towards a
new phase of confidence building

Russia’s war of aggression has opened up
new possibilities for Moldova and Trans-
dniestria. Moldova’s EU candidate status
has bolstered the government’s pro-Euro-
pean course, giving rise to a different
dynamic in the settlement process. On
the Transdniestrian side, despite the pub-
lic rhetoric, the interests of the region’s
elites are also likely to shift further to-
wards the EU and away from a substan-
tially weakened Russia. Thus, Moscow’s
veto power may become weaker in the
long run, which could open a window of
opportunity for renewed rapprochement.
Even if this were to pave the way for
status negotiations outside the 5+2, it
would not eliminate the OSCE’s impor-
tance as a facilitator and mediator—the
Organization has the experience and, cru-
cially, the network of contacts on both
sides needed to facilitate constructive
and meaningful re-engagement. Above
all, the OSCE’s continued efforts will be
needed to prevent the destabilization of
the current situation, which would on-
ly serve Russian interests. The projected
EU Common Security and Defence Poli-
cy (CSDP) mission could contribute by
working with Moldovan society to play
a more constructive role with regard to
a negotiated solution to the conflict and
the ensuing reintegration process. Impor-
tantly, however, it should avoid duplicat-
ing OSCE efforts and competing with the
long-standing local Mission.
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To make the most of this window
of opportunity, Chisinau and Tiraspol
should pursue the following strategies:

Consider alternative dialogue formats.
Together with the OSCE Mission to Mol-
dova, the parties should consider addi-
tional or alternative dialogue formats to
bolster the current 1+1 engagement, for
example between private sector actors.

Set up an additional working group.
Both sides should participate in construc-
tive dialogue, perhaps under the auspices
of an additional working group set up
within the Moldova Support Conference
framework led by Germany, France, and
Romania and supported by a further thir-
ty-three countries, the EU, the European
Investment Bank, the European Bank
for Reconstruction and Development,
the International Organization for Migra-
tion, the International Monetary Fund,
the OSCE, the United Nations Develop-
ment Programme, the United Nations
High Commissioner for Refugees, and
the World Bank.

Refrain from setting preconditions. Mol-
dova and Transdniestria should avoid
putting preconditions on further engage-
ment and should instead make use of the
good offices of the OSCE Mission and/or
the Chairperson-in-Office’s Special Repre-
sentative for the Transdniestrian Settle-
ment Process.

Revive past proposals. The OSCE should
revive past proposals concerning confi-
dence- and security-building measures,
such as the organization of joint training
sessions for Moldovan and Transdniestri-
an civil protection contingents in the
field of civilian emergency support and
relief, as well as the introduction of ear-
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ly warning and risk reduction measures
that contain consultation, notification,
and observation mechanisms with regard
to emergencies in the region.

Create a system of guarantees. The par-
ties should draw on the wider experience
of the OSCE region to work out a system
of guarantees to assure both sides that
any future settlement agreement will be
implemented, including by elaborating
the roles played by, and rules of engage-
ment for, external actors. Potential exam-
ples include the Aland Islands, South Ty-
rol, and Northern Ireland, as well as the
many bilateral minority treaties conclu-
ded since the 1990s and the 2+4 treaty on
German reunification.

Engage in technical consultations. Chisi-
nau and Tiraspol should find ways to en-
gage in more regular and productive con-
sultations at the technical level (within
and beyond the existing working groups),
including regarding Moldova’s progress
in the EU accession process.

Establish communication channels. A fur-
ther goal should be the establishment
of clear and transparent communication
channels through which Transdniestrian
officials can at least be kept informed
of the legal and technical aspects of ac-
cession negotiations once they are under-
way.

Adopt an integrated approach to EU ac-
cession and conflict settlement negotiations.
Both parties should gradually move to-
wards synchronized EU accession nego-
tiations and conflict settlement negotia-
tions to avoid mutual blockages. This
should include, at the appropriate time,
direct high-level negotiations between
the two sides.
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Notes
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Both authors are longtime observers of
Moldova and the Transdniestrian conflict
settlement process. They used standard
ethnographic methods of data collection
(interviews, direct and participant obser-
vation, document analysis) and process
tracing as their main method of data ana-
lysis. Qualitative interviews with various
stakeholders involved in the negotiation
process were conducted on the ground
and via email/VoIP between 2012 and
2022. The authors gratefully acknowl-
edge the assistance provided by Iulia Co-
zacenco and lIulia Panici in Chisinau and
Tiraspol.

Although “Transnistria” is a common
English spelling, we use “Transdniestria,”
which is the spelling used by the OSCE.

This includes coverage in the Financial
Times (Raphael Minder, “Moldova Urg-
es Calm after Russian Threat over Break-
away Region,” Financial Times, February
23, 2023, https://www.ft.com/content/
1a73b07d-b5cb-45af-a056-00c5aa07c40
6), the New York Times (Marc Santora,
“Ukraine Prepares Itself for the Possibil-
ity of Russian Aggression via Moldova
and Belarus,” New York Times, February
22,2023, https://www.nytimes.com/2023
/02/22/world/europe/russia-moldova-ukr
aine.html), the Washington Post (Claire
Parker and Sammy Westfall, “What Is
Transnistria, and Will Russia Destabilize
Moldova?,” February 14, 2023, https://w
ww.washingtonpost.com/world/2022/
04/22/ukraine-moldova-transnistria-ru
ssia/), and the Guardian (Reuters, “Mol-
dova Dismisses Russian Claims of Ukrai-
nian Plot to Invade Breakaway Region,”
Guardian, February 24, 2023, https://ww
w.theguardian.com/world/2023/feb/24
/moldova-dismisses-russia-claims-of-ukr
aine-plot-to-invade-transnistria-region),
among others.

As of February 15, 2023, there were
109,410 Ukrainian refugees in Moldova.

See the list (“Estimated Number of Refu-
gees from Ukraine Recorded in Europe
and Asia since February 2022”) provided
by Statista at: https://www.statista.com/st
atistics/1312584/ukrainian-refugees-by-co
untry/

The format consists of the two conflict
parties plus the OSCE, Russia, and Uk-
raine as mediators and guarantors of a
settlement. The EU and the United States
were added as observers (+2) to the exist-
ing five-sided format in 2005. The media-
tors/guarantors and observers previously
met separately in the so-called 3+2 for-
mat. Bilateral meetings between the chief
negotiators of the two sides are common-
ly called 1+1 meetings.

Evgenii Cheban, “IlpunHecTpOBbE
xoueT ‘TapaHTHii Mupa’. B Tupacnone
MIPEAJIOKUIN YIaCTHUKAM ‘5+2° MOJIUCaTh
coBMecTHYIO naeknapannio” [Transdnies-
tria asks for “peace guarantees”: Tiraspol
proposed that participants of the “5+2
format” sign a joint declaration] News-
Maker, June 19, 2022, https://newsmake
r.md/rus/novosti/pridnestrove-hochet-gar
antiy-mira-v-tiraspole-predlozhili-uchastn
ikam-5-2-podpisat-sovmestnuyu-deklarats
iyu/

For more background information on
the origins of the conflict, see William
H. Hill, Russia, the Near Abroad and the
West: Lessons from the Moldova-Transdnies-
tria Conflict (Washington, DC: Woodrow
Wilson Center Press with Johns Hopkins
University Press, 2012).

“MonnoBa paccmaThBaeT JIMILIB
MHPHBII BapHaHT YPETyIUPOBAHUS
MPUIHECTPOBCKOTO KOH(IIHKTa -

npesunenr Maiis  Canny” [Moldova
is considering only a peaceful settle-
ment of the Transdniestrian conflict —
President Maia Sandu] Infotag, Decem-
ber 16, 2022, http://www.infotag.m
d/rebellion/303650/. See also the
dossier “BepHyrtb IIpuaaectpoBbe. Kak
0o0bequHUTE MonoBy, moka YkpauHa
Boroer ¢ Poccumeir?” [Return Transdnies-
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tria: How to reunite Moldova while Uk-
raine is at war with Russia?] NewsMaker,
https://newsmaker.md/rus/novosti/vernu
t-pridnestrove-kak-obedinit-moldovu-pok
a-ukraina-voyuet-s-rossiej/

“Biroul politici de reintegrare, restructur-
at: Vor fi patru subdiviziuni” [Bureau of
reintegration restructured: There will be
four sub-departments] Stiri.md, Decem-
ber 26, 2022, https://stiri.md/article/soc
ial/biroul-politici-de-reintegrare-restructu
rat-vor-fi-patru-subdiviziuni

Stela Untila, “(DOC) Programul de acti-
vitate al guvernului Recean: ‘Ordine pub-
lica, siguranta cetatenilor, pastrarea stabi-
litatii si a unitatii” [(DOC) The govern-
ment program of the Recean cabinet:
“Public order, citizens, security, mainte-
nance of stability and unity”] NewsMaker,
February 15, 2023, https://newsmaker.m
d/ro/doc-programul-de-activitate-al-guver
nului-recean-vom-prioritiza-ordinea-publ
ica-siguranta-cetatenilor-pastrarea-stabilit
atii-si-a-unitatii/

The Law of the Republic of Moldova of
July 22, 2005, No. 173-XVI, “About basic
provisions of special legal status of settle-
ments of left bank of Dniester (Transnis-
tria),” provides for the region’s reintegra-
tion into Moldova following its democ-
ratization and demilitarization. The law
treats the territory as the sum of its lo-
cal communities rather than an entity of
its own. It provides for a “special status”
compatible with the Moldovan constitu-
tion, with the competences of legislative
and executive structures to be establish-
ed through negotiations between the two
sides and guaranteed internationally. For
the text of the law, see https://cis-legi
slation.com/document.fwx?rgn=1835
6. See also Vladimir Socor, “Moldova
Extricates from Russian-Dominated Proc-
ess of Negotiations on Transnistria (Part
Two),” Jamestown Foundation, Eurasia
Daily Monitor 20, no. 34 (2023), https://ja
mestown.org/program/moldova-extricate
s-from-russian-dominated-process-of-neg
otiations-on-transnistria-part-two/
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“Bill on Criminal Punishment for Sepa-
ratism Given Final Reading,” IPN, Febru-
ary 2, 2023, https://www.ipn.md/en/bill-o
n-criminal-punishment-for-separatism-gi
ven-final-reading-7965_1095003.html
“Moldovan President Promulgates Law
Confirming that Romanian Language is
Moldova’s State Language,” MoldPres
State News Agency, March 22, 2023,
https://www.moldpres.md/en/news/20
23/03/22/23002317

Anna Vypritskikh, “YKpauHCKHe
BIIACTH: Monoa paspaboraina
[aH  peMHTErpamuu  IIpuaHecTpoBbs,

paccunrannslif Ha 7 ner” [Ukrainian gov-
ernment: Moldova has elaborated a plan
to reintegrate Transdniestria scheduled
for a period of 7 years] NewsMaker,
March 22, 2023, https://newsmaker.md
/rus/novosti/ukrainskie-vlasti-moldova-ra
zrabotala-plan-reintegratsii-pridnestrovya
-rasschitannyy-na-7-let/?utm_source=subs
tack&utm_medium=email

On a government program that no lon-
ger refers to the 5+2 format, see Untila,
cited above (Note 10).

According to a senior Moldovan foreign
ministry official, “CBMs prevent the sit-
uation from sliding apart, the conflict
from deepening, and the gap between
the sides from widening. Even if you
don’t see a visible rapprochement and
build-up of hundreds of economic, so-
cial, and humanitarian ties, you don’t
allow the separation to deepen” (inter-
view with senior official of the Moldovan
foreign ministry, Chisinau, September
2019).

According to the OSCE Guide on Non-
military Confidence-Building Measures,
“[t]here is no commonly accepted defini-
tion for CBMs in general and for non-
military CBMs in particular.” This not-
withstanding, the Guide defines CBMs as
“actions or processes undertaken in all
phases of the conflict cycle and across
the three dimensions of security in po-
litical, economic, environmental, social
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34

or cultural fields with the aim of increas-
ing transparency and the level of trust
and confidence between two or more
conflicting parties to prevent inter-State
and/or intra-State conflicts from emerg-
ing, or (re-) escalating and to pave the
way for lasting conflict settlement.” See
OSCE, OSCE Guide on Non-military
Confidence-Building Measures (Vienna:
2012), 9, https://www.osce.org/files/f/doc
uments/6/0/91082.pdf

Telephone interview with Cord Meier-
Klodt, former German OSCE Special
Representative for the Transdniestrian
Settlement Process, August 2019.

Interview with Moldovan think tank rep-
resentative, Chisinau, October 2019.

An initially promising approach that has
been applied in the Transdniestrian set-
tlement process was the idea that small
steps are a necessary means of foster-
ing an improved political climate and
of leading to further steps, agreements,
and ultimately co-operative relations. As
small steps, CBMs are undertaken to
change the climate in which more com-
plex and fundamental issues can be ne-
gotiated. They should come both from
the bottom up and from the top down,
and it is commonly thought that the for-
mer can stimulate the latter. See Walter
Kemp, Ian Hrovatin, and David Mucken-
huber, From Confidence Tricks to Confi-
dence Building: Resolving Conflict in the
OSCE Area (Vienna: International Peace
Institute, May 2011), https://www.ipinst.
org/wp-content/uploads/publications/ipi
_e_pub_building_confidence.pdf

Interview with OSCE political officer,
Chisinau, June 2019; interviews with
senior OSCE official, Chisinau, Septem-
ber 2012, July and November 2013,
and March 2014; interview with senior
OSCE official, Chisinau, March 2014; in-
terviews with senior OSCE official, Chisi-
nau, November 2018 and August 2019.
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Interview with senior Moldovan foreign
ministry official, Chisinau, September
2019.

Interview with Moldovan presidential ad-
visor, Chisinau, October 2019; interview
with senior EU advisor, online, Novem-
ber 2022.

Interview with senior Moldovan govern-
ment official, Vienna, February 2019.

Interview with Moldovan presidential ad-
visor, Chisinau, October 2019.

Interview with former senior Transdnies-
trian official, Chisinau, November 2015;
telephone interview with independent
Transdniestrian expert, June 2016.

Since 2005, EUBAM has supported the
Republic of Moldova and Ukraine in
monitoring the joint border (https://euba
m.org/).

Interview with former senior Transdnies-
trian official, Tiraspol, October 2019.

Interview with senior Moldovan foreign
ministry official, Chisinau, September
2019.

The sectoral or expert working groups
were established following the signing
of a memorandum of understanding be-
tween Moldova and Transdniestria on so-
cial and economic co-operation in 1997
and were confirmed by Government De-
cision No. 1178 of October 2007. See
Marius Spechea, “The Sectoral Working
Groups: Innovation and Efficiency in
Transnistrian Settlement,” Studia Securi-
tatis, no. 2 (2017): 150. The working
groups consist of sectoral specialists (usu-
ally five to eight from each side) work-
ing in the Moldovan government or its
agencies on one side of the table and
for the Tiraspol authorities on the other.
They are usually co-chaired by deputy
ministers from the Moldovan side and
by “ministers” from the Transdniestrian
side.

Interview with senior Moldovan for-
eign ministry official, Chisinau, Septem-
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human rights issues, and 3) political set-
tlement of the conflict and security is-
sues; see OSCE, “OSCE Chairmanship
Welcomes Agreement on Principles and
Procedures, Agenda in Transdniestrian
Settlement Talks,” April 18, 2012, https://
WWW.0sce.org/cio/89752

Decision No 1/2015 of the EU-Republic
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Title V of the Association Agreement be-
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pean Atomic Energy Community and
their Member States, of the one part, and
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part, to the entire territory of the Repub-
lic of Moldova [2015/2445], 2015 QJ (L
336) 93, http://data.europa.eu/eli/dec/201
5/2445/0j

OSCE, “Renewed Transdniestrian Settle-
ment Talks Provide Impetus for real
Progress in the Coming Weeks, Says
OSCE Special Representative,” June 3,
2016, https://www.osce.org/cio/244651;
OSCE, Protocol of the Official Meeting
of the Permanent Conference for Politi-
cal Questions in the Framework of the
Negotiating Process on the Transdnies-
trian Settlement (Berlin: June 3, 2016),
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both Tiraspol and Chisinau (where the
notionally pro-European government co-
alition was “co-ordinated” by Vlad Pla-
hotniuc) also enabled the kinds of trans-
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quo without threatening their respective
regimes. Online interview with senior
EU advisor, November 2022.

OSCE, “Special Representative of the
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ess,” January 20, 2017, https://www.osce.
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OSCE, “OSCE Chairmanship Welcomes
Ground-Breaking Decision to Open
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vember 3, 2017, https://www.osce.org/ch
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For more background information, see
OSCE, “Confidence-Building Measures,”
https://www.osce.org/mission-to-moldov
/391502

OSCE, “Two-Day 5+2 Talks on the Trans-
dniestrian Settlement Process Conclude
in Bratislava,” October 10, 2019, https://
www.osce.org/chairmanship/435392
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of Transdniestria and subsequent free
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with Russia?” See Marcin Kosienkowski,
“The 2006 Sovereignty Referendum in
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vantage,” Ethnopolitics 21, no. 5 (2022):
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The Budgeting and Resourcing of the OSCE in
Comparative Perspective
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Abstract

This paper examines the OSCE’s resourcing from a comparative perspective. The OSCE has
distinctive features, but its challenges are not unique among international organizations (IOs).
Most notable is the hard consensus rule for all OSCE decision-making, which promotes OSCE
Unified Budget incrementalism, undermines budgeting routinization, and challenges financial
management. In addition, while the OSCE receives earmarked funding from donors, the share
of extrabudgetary funding is smaller than in many other IOs. Instead, the OSCE relies heavily
on seconded staff as in-kind contributions. Finally, the Special Monitoring Mission (SMM) in
Ukraine deployed in 2014 demonstrated potentials and risks for future OSCE financing. This
contribution concludes with three recommendations: the introduction of a consensus-oriented
integrated budgeting process in the OSCE, the development of a centralized resource mobiliza-
tion function in the OSCE Secretariat, and greater attention to the lessons of the SMM for the
future of OSCE resourcing.
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Introduction headquarters® and in the field* depend on
extrabudgetary contributions, and that
For close followers of OSCE affairs, it is the OSCE’s work relies heavily on sec-
no secret that the Organization is in a ondments from participating States. The
budgetary crisis,! that budgetary consen- OSCE also faces significant challenges® to
sus is generally hard to find and currently filling its budgeted seconded positions,®
impossible,? that key activities in OSCE  which constitute in-kind support without
which the Organization could not func-
tion at the current budget level.
Although such observations are com-
* Ronny Patz . .
Universitit Potsdam monly made, the last time a detailed
ronny.patz@uni-potsdam.de examination of OSCE financing was

37



https://doi.org/10.5771/9783748917366-03
https://doi.org/10.5771/9783748917366
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/
https://doi.org/10.5771/9783748917366-03

Ronny Patz

published in an academic outlet was in
1999. Then, a former OSCE Chief of
Budget shared his insights from the first
decade of OSCE budgeting, which saw
the rise of voluntary contributions.” Since
then, there has been no comprehensive,
comparative academic consideration of
OSCE resourcing, despite a growing body
of academic research on the resourcing
of international organizations (IOs)® and
budgeting in 10s.? A former OSCE Secre-
tary General published recommendations
for budget and finance reforms in the
OSCE but without explicitly consider-
ing the Organization’s challenges from a
comparative perspective.l® Some limited
lessons for OSCE finances have recently
been drawn by comparing its situation
to the experiences of the League of Na-
tions,!! and OSCE resourcing has been
discussed with regard to civilian mission
setup in comparison with EU and UN
capabilities.!?

This contribution builds on the aca-
demic research agenda on IO finances
to develop three key recommendations
for the OSCE’s future resourcing. While
some insights are gleaned from other
I0s’ experiences, these recommendations
also reflect the special features of OSCE
resourcing. I conducted desk research—
studying all OSCE budget documents,
audited financial statements, and annual
reports from 2002 to 2021—and visited
OSCE headquarters and permanent rep-
resentations in Vienna in March 2023
for background conversations with ten
interviewees who are familiar with OSCE
financing and resourcing. Most insights
were extracted from official documents
and public statements, and these conver-

38

sations provided important context for
developing recommendations.!3

In the following, I first review some
of the recent academic literature on 10
budgeting and resourcing. I then summa-
rize key observations on the financial set-
up of the OSCE since the early 2000s,
including during the time of the Special
Monitoring Mission (SMM) in Ukraine
from 2014. Combining both perspectives,
I develop three recommendations and
contextualize them in the reality faced by
the OSCE in 2023, fully aware that these
recommendations may not be implemen-
ted until a new consensus emerges for
the future of the Organization. These rec-
ommendations include introducing con-
sensus-based integrated budgeting, more
centralized and politically aware resource
mobilization, and learning from the pos-
itive and negative experiences encoun-
tered in SMM resourcing.

A review of recent research on 10
resourcing

The dynamics of |0 budget decision-
making: Incrementalism and challenged
routines

Academics have long known that regu-
lar budgeting in international organiza-
tions is largely incremental.’* In other
words, last year’s assessed budget largely
determines this year’s budget. There is
usually limited nominal growth, which
results in core budgets that remain stable
in real terms (zero real growth). There
can be punctuated increases in limited
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policy areas when there is a consensus for
change in those limited areas.

One of the reasons for core budget
incrementalism in IOs is voting rules—
consensus, qualified majorities, or simple
majorities—and established alliances that
reduce the number of winning coalitions
for change. For example, UN budget
adoption formally requires a two-thirds
majority, although informally consensus
is sought.’® The Group of 77 within the
UN, with its 134 members, holds a ma-
jority with more than 50 percent of UN
membership, against which no budget
changes can be adopted. In EU multian-
nual budgeting, each member state has a
veto.

Incrementalism in IO budgeting is also
the result of limited ideological shifts
among member states’ governments
when it comes to their international pol-
icy goals. Thus, geopolitical voting (or
vetoing) coalitions are highly stable with
regard to their substantive preferences.!6
In most IOs, there are stable blocking
minorities or majorities against signifi-
cant budget cuts, budget increases, and
large shifts between main budget lines.
Research on the United Nations Educa-
tional, Scientific and Cultural Organiza-
tion (UNESCO) has also shown that even
when an IO is faced with a budgetary
crisis, budget reform and strategic budg-
et cuts and shifts are not guaranteed as
long as member states’ and internation-
al bureaucrats’ reform efforts are not
synchronized.'” Thus, secretariats of 10s
also play a significant role in budgetary
decisions.!® This is true in the EU with its
powerful core administration—the Euro-
pean Commission'®—and across the UN

system, which comprises different types
of administrative structures.?

Research also shows that IO budg-
et procedures can become increasingly
time-consuming and invite greater micro-
management. This proceduralization un-
dermines budget process routinization,
which in turn undermines orderly man-
date delivery.?! In extreme cases, when
veto actors block compromises or consen-
sus, IOs have difficulty adopting their
budgets in time for the start of new
budget periods. In the 1980s, the EU
went through a period in which budgets
were adopted affer the end of the year, re-
quiring the introduction of multiannual
budget cycles to break the impasse. The
EU came close to the same situation af-
ter the European financial crisis of the
early 2010s, underlining that multiannual
budgeting is not a guaranteed means of
easing annual budget compromises.??

To avoid such challenges, member
states and international bureaucrats often
revert to budget segmentation: 1O0s cre-
ate multiannual framework budget pro-
cedures, such as in the EU, or parallel
budget procedures, such as the peace-
keeping budget process in the UN. Seg-
mentation allows budget negotiations to
be separated into different streams, either
to distinguish long-term high-level polit-
ics from short-term financial details or
to negotiate budgets issue by issue. Seg-
mented budgeting allows more time for
compromise on complex package deals
and for disentangling negotiations on dif-
ferent issues. One way in which segmen-
tation can be achieved is to shift conten-
tious budget items into extrabudgetary
domains. Where multilateral consensus
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cannot be found within regular budget
procedures, new projects can be financed
from earmarked voluntary contributions
rather than core budgets.??

In some IOs, such as the World Health
Organization (WHO), this has resulted
in the reduction of core budgets to less
than 20 percent of overall expenditures,
with the rest being earmarked volunta-
ry finances. Such financing models ulti-
mately require new types of budget pro-
cedures, such as the integrated budgeting
that was introduced in WHO. UNESCO,
in which earmarked financing also excee-
ded 50 percent, also introduced integra-
ted budgeting based on WHO’s experien-
ces.?* In integrated budgeting, member
states agree, first, to the organization’s
overall resource needs and the priorities
to which available resources are expected
to be allocated. In a second step, member
states decide how many of these overall
needs they are willing to meet through
assessed contributions. The remaining
resources then need to be fundraised.
Throughout the budget period, which
areas of work remain underfunded is usu-
ally made transparent.?s

Earmarked voluntary funding of 10s:
Multi-bi aid, minilateral funds, and
administrative burdens

One of the most important trends in
IO financing research has been increased
attention to voluntary funding, in par-
ticular earmarked voluntary funding.
Many IOs—from multilateral develop-
ment banks, to UN system agencies, to
the EU—are dependent to some degree

40

on this type of funding. The names of
the concrete funding arrangements dif-
fer and include “trust funds,” “projects,”
“special programs,” and the creation of
“institutes” that carry an IO’s name but
are basically financed by a few donors.
Even the EU, with its sizeable budget,
has introduced its own set of trust funds,
which combine EU budget funding with
additional donor contributions.?¢ All ar-
rangements combine some form of pol-
icy and/or geographical specification of
what donor funds can be used for. In
the UN system, almost the entire increase
in funding from just below $40 billion
in 2010 to over $65 billion in 2021 has
come from increases in earmarked volun-
tary funding, with close to zero nominal
increases—and thus real decreases—in as-
sessed budgets over the past decade.?”
What this means is that increases in as-
sessed funding have become the excep-
tion across a wide range of 10s.

Initially, academic studies focused on
the causes of this trend. Among the cau-
ses of increased earmarked voluntary con-
tributions are limited consensus on in-
creasing core budgets and a preference on
the part of major donor states to main-
tain (more) control over funding alloca-
tion. As a consequence, many IOs and
multilateral funds have implemented ei-
ther weighted voting rules, so that those
who provide more resources have more
votes, or permissive earmarking rules,
which guarantee maximum donor con-
trol over voluntary contributions.?

More recently, there has been great-
er focus on the effects of this trend
on IOs such as the United Nations
Development Programme (UNDP) and
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the United Nations Children’s Fund
(UNICEF).?” The observed consequences
are minilateral donor structures that un-
dermine multilateral decision-making in
105,30 increased transaction costs,3! few-
er projects,’? and IOs that are merely
multilateral channels of bilateral aid? or
that become global implementing agen-
cies for donors* rather than long-term
providers of multilateral global public
goods. I0s that are dependent on vol-
untary finances have more short-term
staff®* and face increasing competition for
project-based funding from other 10s.3¢
Only some IOs, such as the UN Refu-
gee Agency (UNHCR), are able to main-
tain mandate-oriented financing despite
dependence on earmarked funding. How-
ever, in times of crises that affect (most-
ly Western) donors, earmarked funding
can decrease or shift quickly from a focus
on long-term needs to supporting limi-
ted political priorities through earmarked
funding in the same organization or in
competing 10s.%”

There is thus growing academic con-
sensus that donors of earmarked fund-
ing—including the EU, which earmarks
all the support it provides to other 10s38
—may gain greater influence and control
over IOs through these funding arrange-
ments but that, in return, this results in
less effective and less efficient 10s. With
less predictable funding, higher transac-
tion costs, distracted secretariats, and the
declining importance of transparent mul-
tilateral budget procedures, the value of
the bi- or minilateralization of IO sup-
port without multilateral steering has
been questioned. In addition, IOs that
depend on this type of funding tend

to evolve into bureaucratic fundraising
machines with costly fundraising depart-
ments and special donor intelligence re-
quirements across the organization.

Fundraising by international
bureaucracies: The emergence of new
administrative functions

The trend toward dependence on ear-
marked voluntary funding has resulted
in the emergence of fundraising as a
core administrative function of IOs. This
function can range from IO secretaries
general intervening with national govern-
ment leaders to ensure continued project
funding to specialized fundraising depart-
ments reaching out to foreign ministries
for specific needs. 10 field offices, where
they exist, are in regular contact with lo-
cal embassies to fundraise for field-level
work or to organize donor visits to high-
light successful projects and programs.?
This has resulted in a distinct type of 10
fundraising bureaucracy with extensive
global “donor intelligence.”*

For such fundraising activities to be
successful and to establish donor intelli-
gence, I0s require significant resources,
including dedicated resource mobilizing
officers or units. In WHO, such a depart-
ment was introduced in response to the
organization’s rising dependence on vol-
untary funding.! This function requires
additional staff and travel costs for fund-
raising visits. It can require setting up
offices in fundraising hubs, such as Brus-
sels, where IOs can interact professional-
ly with donors where actual decisions
are made. This shifts already scarce core
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resources from mandate delivery to fund-
raising. However, in IOs that rely heav-
ily on earmarked voluntary funding, it
has become necessary to professionalize
fundraising due to competition for scarce
international funding between agencies
with overlapping mandates and func-
tions.

To be effective, fundraising in IOs also
requires additional intra-organizational
co-ordination. IO executives have to pre-
vent in-house competition for resources,
for instance when two departments ap-
proach the same donor for funding
or when headquarter fundraising teams
have different priorities than field-lev-
el fundraisers. In heavily politicized or-
ganizations, such co-ordinated fundrais-
ing also includes efforts to prevent or
adapt fundraising for politically sensitive
projects. Resource mobilization in such
politicized contexts requires IO secretari-
at officials with a good understanding of
the political sensitivities of all donors and
member states. Their fundraising efforts
cannot just be oriented towards budget
maximization but should produce results
that also minimize diplomatic discontent
among key members and donors.

The state of OSCE budgeting and
resourcing

The academic literature on IO resourc-
ing, budgeting, and fundraising outlined
above has resulted in various expecta-
tions and conclusions that find echoes in
the OSCE. As in other IOs, OSCE budg-
eting is mostly incremental and faces
challenged budgeting routines. These
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challenges are addressed by creating seg-
mented resource streams such as paral-
lel budgets—for example the separate
SMM budget—by preventing significant
assessed budget increases through budg-
eting for seconded posts, or by supple-
menting core resources with (earmarked)
voluntary contributions. However, while
the OSCE relies to a significant degree on
voluntary in-kind and earmarked resour-
ces, neither an explicit integrated budget-
ing function nor a centralized resource
mobilization function has been establish-
ed as of mid-2023.

No consensus in OSCE budgeting: From
lack of routines to challenged financial
management

OSCE budgeting routines have been bro-
ken for quite some time.*? Since 2002,
the Unified Budget has been adopted just
seven times before the start of the new
budget year.®* This reflects the extent to
which any participating State that is un-
happy with any aspect of the Organiza-
tion’s work can hold the entire OSCE
hostage by blocking budgetary consensus.
The 2021 Unified Budget was set at €138
million, but only in August of 2021, eight
months into the budget year. No budget
was adopted for 2022, and no consensus
has been reached on the 2023 budget as
of the summer of 2023.

The exact reasons for non-adoption are
not usually made public, but the Russian
war in Ukraine since 2014 and the Ar-
menia and Azerbaijan conflict have been
mentioned in conversations with those
involved as key reasons for the lack of
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consensus. There is also significant dis-
agreement about the financing of the
OSCE Office for Democratic Institutions
and Human Rights (ODIHR), notably
between Russia and some Western coun-
tries, with the latter remaining unwilling
to agree to any cuts to ODIHR, even if
this would result in a new budget consen-
sus that could save the rest of the Organi-
zation.

The OSCE’s non-routinized budgeting
situation has significant consequences for
the financial management of the Organi-
zation.** In the absence of an adopted
budget, the OSCE operates under provi-
sional quarterly or monthly allotments
based on the last adopted budget, until
a new one is adopted. In mid-2023, OSCE
monthly allotments were thus based on
the 2021 budget agreed two years earlier,
prior to the shift to a fundamentally new
security situation in Europe. In the ab-
sence of a consensus on the budget, there
is also little space for consensus on budg-
et reallocation through amending budg-
ets, for example to shift funds from areas
with underspending to budget lines with
more funding needs—such as the dou-
bling of costs for the Hofburg,* where
the OSCE Permanent Council meets. The
result is an organization that even under-
spends some of its assessed revenue out
of caution, so as not to incur spending in
advance under the constraints of monthly
allotments.

This overall situation means that the
OSCE Secretariat must spend valuable
time on resource-oriented staff and finan-
cial (micro)management rather than fo-
cusing on key matters of European se-
curity. It also increases the pressure on

the Organization to mobilize additional
resources from donors to ensure its con-
tinued functioning or to shut down core
operations.

OSCE staff resources: A hybrid
between core and earmarked voluntary
contributions

The consensus rule has led not only to
challenges regarding budget adoption in
the OSCE but to the micromanagement
of core and seconded staff resources. Mi-
cromanagement is reflected in the fact
that the Organization’s post table is an
integral part of the Unified Budget. The
result is that every position, down to
each security guard, is decided in an in-
tergovernmental budget process that in-
volves fifty-seven states, each with a ve-
to, with no room for substantive staff
management by the Secretariat leadership
once the budget is decided. This bears
some similarity to the intergovernmental
micromanagement at work in the UN’s
regular budget process, in which nego-
tiations also extend to lower-level staff
positions.* In the OSCE, however, the
staff table is so detailed and specific that
staff resources are effectively earmarked—
more than one might expect in some ex-
trabudgetary projects.

What is remarkable is that this post ta-
ble also includes seconded staff positions,
that is, positions that participating States
are expected to fill with their own nation-
als. Seconded staff are a form of in-kind
voluntary contribution because if states
do not provide them, the positions will
remain unfilled. In 2021, 31 percent of
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OSCE staff members were international
seconded staff.#” Because each seconded
position is clearly linked to a headquar-
ter unit or field mission in the Unified
Budget, participating States effectively
provide an earmarked in-kind resource
when sending seconded personnel to the
OSCE.

By including these positions in the
post table, we see a distinct form of in-
tegrated budgeting in the OSCE: the in-
tergovernmental membership defines the
need for these positions by consensus
but does not agree to provide their sal-

aries from assessed contributions.*® This
de facto integrated budgeting, in which
international seconded staff members do
not receive their salary from the OSCE,
allows the organization to reach a consen-
sus in which some participating States
are unwilling to provide more assessed
contributions to finance core staff while
others want the Organization to do more
and are ready to provide the relevant staff
resources voluntarily. For example, 16.9
percent of ODIHR posts were marked as
seconded positions in the 2021 Unified
Budget.

Total contributions to the OSCE (2002—-2021)
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Figure 1. Cumulative OSCE revenue (source: audited financial statements 2002-2021,
author’s calculations). Seconded staff values are calculated by the OSCE in terms of
replacement value, i.e., what it would cost to replace secondments with the salaries of
those in comparable international staff positions.
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By integrating secondments into the
post table, even states who are unwilling
to provide resources must signal their
agreement that the staff for such pos-
itions are expected to be recruited by the
OSCE Secretariat, similar to how integra-
ted budgeting and resource mobilization
works for extrabudgetary resources in
other 10s. Unlike in I0s with full-fledg-
ed integrated budgeting, however, there
is no public reporting about which budg-
eted seconded positions were actually fil-
led in a given year by which donor.®
There does not seem to be a co-ordinated
fundraising approach that includes secon-
ded positions as a key resource for the
Organization.

This is remarkable given the dimen-
sions of secondments in the OSCE. The
replacement value of seconded staff re-
sources (i.e., the salary costs required if
they were hired as international contrac-
ted staff) has been reflected informally
and formally as in-kind revenue in the
audited financial statements of the OSCE
for the past two decades. By my calcula-
tions, their share of the overall revenue
remained around 20 percent in the 2010s
and early 2020s (see figure 1), reaching
almost €70 million in 2021, when the
SMM was still in place and when overall
revenues were relatively high.%°

SMM budgeting: Increased assessed
contributions and a separate budget
procedure

Research suggests that conducting the
SMM in Ukraine under the auspices of
the OSCE was not without alternatives

but was ultimately a better option for
Russia than an EU mission, which would
have prevented Russia from playing a
role.’! The speedy and substantive setup
of the mission has been recognized as
a sign of the OSCE’s ability to adapt
quickly, even under rigid budgetary con-
ditions.>? The relevance of the SMM for
understanding OSCE finances has also
been discussed publicly.’? Still, it is worth
considering certain aspects from a com-
parative perspective.

First, when the consensus on the es-
tablishment of the mission emerged, the
OSCE was able to quickly mobilize sig-
nificant extrabudgetary resources and to
transfer personnel to establish the mis-
sion in the first year. This underlines the
extent to which policy consensus and vol-
untary financing are closely linked in the
OSCE. Second, similar to peacekeeping
budgeting in the UN, a separate budget
procedure for the SMM then emerged,
with a different budget period (April to
March) compared to the Unified Budget
(January to December). This segmented
budget process allowed the resourcing of
the SMM, which was backed by a con-
sensus mandate, to be separated from
the (permanent) consensus-finding proc-
ess for the Unified Budget.

Participating States even agreed to fi-
nance the SMM through a significant
increase in assessed contributions to the
OSCE. This increase was outside the Uni-
fied Budget but still from assessed resour-
ces (see the increase in assessed funding
after 2014 in figure 1). In 2021, the to-
tal assessed contributions received for the
SMM reached €91.366 million,’* while
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the (assessed) Unified Budget for that
year was agreed at €138.204 million.

As a result, after more than a decade
of financial decline, OSCE finances in-
creased massively from 2014 to 2015.
The initial increase in voluntary financ-
ing when the mission was set up in 2014
was largely replaced with assessed financ-
ing and with new secondments from
2015 onwards (see figure 1). This showed
that a new consensus could drive both
assessed budget increases and related sec-
ondments. However, the consensus on
the SMM broke down in 2022 after Rus-
sia’s full-scale invasion of Ukraine, as did
any previous consensus on other budg-
etary matters in the OSCE. As a conse-
quence, the Secretariat was faced with sig-
nificant financial challenges, as no clos-
ing-down budget for the SMM could be
adopted. At the time of writing, it is
unclear to what degree this affected pay-
ments to suppliers and to outgoing mis-
sion staff or how many assets were lost.>

What this SMM showed is that a new
consensus in the OSCE can result in sub-
stantively increased assessed funding and
increased staff resources through second-
ments and the provision of voluntary re-
sources (financial or in-kind) that support
the consensus-based mandate. Segmenta-
tion can allow for the management of
such increases. However, any resourcing
in the OSCE is only as good as the con-
sensus that underlies its mandates: when
consensus cannot be reached, resourcing
can quickly break down.
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OSCE resourcing beyond consensus:
Extrabudgetary projects and
decentralized fundraising

Until 2021, overall earmarked project
funding in the OSCE remained relatively
low compared to many other I10s, mak-
ing up around 10 percent of overall rev-
enues. An exception was the short-term
increase to 20 percent in 2014, when the
SMM was set up and before assessed re-
sources were available. Although detailed
reporting on which donors finance which
projects is not publicly available, annual
reports suggest that average project size
has been relatively low for most of the
past twenty years. This suggests relative-
ly high administrative costs for fundrais-
ing and co-ordination and relatively low
financial gains for the Organization.

On the face of things, the introduction
of the Support Programme for Ukraine
(SPU)%¢ in 2022 may seem to be a depar-
ture from this trend. When the Unified
Budget process broke down completely,
the SMM was dismantled, and the con-
sensus on the mandate of the Project
Co-ordinator in Ukraine dissolved, some
participating States formed a minilateral
coalition to continue formerly core activi-
ties with extrabudgetary funding. While
the Russian Federation disagreed with
the setting up of the SPU, this decision
revealed the extent to which earmarked
voluntary funding and co-operation be-
tween donors and the OSCE Secretariat
is currently the only way to keep certain
parts of the Organization alive.’’

Nevertheless, what seems like a novel
arrangement (because a non-consensus
mandate was de facto continued by a
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minilateral donor coalition) masks the
fact that the previous Project Co-ordina-
tor in Ukraine was already dependent,
at 45 percent, on extrabudgetary resour-
ces.’8 In other words, while there was
formal consensus on maintaining the
Project Co-ordinator until February 2022,
there was no consensus on providing it
sufficient Unified Budget resources. More
importantly, the SPU represents an at-
tempt by Western states to circumvent
the OSCE’s hard consensus rule with
a practice in which OSCE activities sup-
ported by extrabudgetary funding are de-
coupled from consensus mandates. The
question is whether the increased out-of-
mandate resourcing of the OSCE’s work
through earmarked funding will further
undermine consensus or trigger negotia-
tions for new consensus.

From a comparative perspective, it is
interesting that the SPU is organized as
a “repository program,” an OSCE mod-
el that is similar to a multi-donor trust
fund out of which various individual
projects can be financed. Such a model
increases donor-Secretariat co-ordination
and reduces transaction costs. It has al-
ready been used, for example, in the
OSCE’s small arms program.’® These ex-
amples show that co-ordinated and cen-
tralized fundraising is possible in the
OSCE above the project level. This is
useful because the OSCE otherwise lacks
a clear-cut centralized resource mobiliza-
tion function.

The Programming and Evaluation
Support Unit plays a central role in
monitoring and assessing proposals for
extrabudgetary projects in co-ordination
with multiple units within the OSCE Sec-

retariat.®® The Budget and Finance Serv-
ices section of the Secretariat also has
specialists to manage extrabudgetary con-
tributions. However, this co-ordination
is supported neither by a centralized
fundraising office—there is just one se-
conded position in the Secretary Gener-
al’s office—nor by fullscale integrated
budgeting. As a result, most project-lev-
el fundraising seems to be accomplished
through direct contact between OSCE
headquarter units or field operation staff
and participating State delegations in
Vienna or in the field, without central
co-ordination.

This situation risks resulting in strug-
gles for limited funds, competition be-
tween units, the alienation of donors and
key participating States, and an extensive
administrative workload for ultimately
very low funds. In an organization that
could see its Unified Budget and various
mandates blocked for an extended peri-
od, improving resource mobilization will
be crucial.

Three recommendations for the future
of OSCE resourcing

Consider a shift to an OSCE-specific, full-
scale integrated budgeting process. As ar-
gued above, the OSCE is already prac-
ticing a form of integrated budgeting
by including seconded staft posts in the
Unified Budget that effectively rely on
large-scale, in-kind contributions from
participating States. By shifting to an
OSCE-specific comprehensive integrated
budgeting process, all resources provi-
ded to the OSCE could become part
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of an overarching resourcing consensus
in which assessed contributions, in-kind
staff support, and extrabudgetary finan-
cial contributions are provided by states
and fundraised by the Secretariat, in line
with overall consensus-based resource
needs. This could allow discussions on
resource needs for agreed mandates to be
detangled from the question of how these
resources are provided.

A country that would otherwise block
consensus on the Unified Budget over the
size of its assessed contributions might
still agree to an increased integrated
Unified Budget as long as that increase
comes from secondments or voluntary
support. Similarly, a country that would
otherwise prefer to limit ODIHR opera-
tions might agree to an overall integrated
budget as long as ODIHR’s resources are
increased through in-kind or voluntary
resources only—voluntary financing that
participating States who strongly support
ODIHR would be willing to provide.
The key is that such voluntary financing
would still be backed by consensus on
ODIHR’s overall resource needs.

Integrated budgeting would thus aim
to reach a needs-related consensus and
then try to achieve a maximum of as-
sessed contributions to finance those
needs by the end of the budget year. This
would allow the Secretariat to manage
available resources in an orderly fashion
and to fundraise for missing resources—
including by recruiting seconded person-
nel and by finding mandate- and needs-
supporting voluntary resources—under
the umbrella of a consensus budget. This
would of course require a minimum
interest in a functioning OSCE and at
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least tacit agreement that certain man-
dates will only survive thanks to volunta-
ry support from a limited number of do-
nors (as has been the case in many parts
of the UN system for decades). The 2023-
2024 political climate may not allow for
such a move, but in the future it could
significantly improve consensus-building
and resource mobilization in the OSCE.

Set up a more centralized resource mo-
bilization function. The OSCE remains a
consensus-based organization in which
fundraising cannot be completely disen-
gaged from established consensus man-
dates. With integrated budgeting, partic-
ipating States could offer the Secretari-
at clear political guidance on how to
fundraise strategically. However, even in
the absence of such integrated budgeting,
a more centralized resource mobilization
function in the OSCE Secretariat could
combine donor intelligence with politi-
cal sensitivity for consensus-based man-
dates. The central unit(s) in the Secretari-
at would co-ordinate and prioritize fund-
raising for financial contributions and for
secondments to ensure that agreed man-
dates were fully resourced before trying
to finance activities and (repository) pro-
grams, such as the SPU, that have large-
scale support among participating States
and donors but are not currently backed
by consensus.

Organizationally, a more centralized
resource mobilization process is possible,
even in the absence of consensus regard-
ing a new department. The centralized re-
source mobilization unit would combine
some aspects of programming co-ordina-
tion in the Programming and Evaluation
Support Unit with the financial work of
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the Treasury and Extrabudgetary Contri-
butions Unit and the secondment recruit-
ment work of the Department of Human
Resources, all linked by a Strategic Plan-
ning and Resource Mobilization Co-ordi-
nator (all of these units and positions are
in the 2021 Unified Budget post table).

If the resulting resource mobilization
unit (or centralized administrative net-
work) were to have the trust of (and a
mandate from) the Secretary General and
their deputy, the heads of institutions,
and the heads of mission, this would
also be a trusted central point of contact
for donors. This could prevent uncoordi-
nated and potentially relationship-damag-
ing micro-fundraising by individual units
and field missions. It would also ensure
that politically sensitive fundraising was
done with an awareness of the entire
Organization’s needs. The existing reposi-
tory program model already shows that
co-ordination above the project level is
possible, and it could be used in a scaled-
up version for more centralized fundrais-
ing. This includes treating recruitment
for secondments as part of central fund-
raising so that participating States con-
sider these staff positions more strategi-
cally as OSCE resourcing needs. This
would reduce transaction costs for both
donors and the Secretariat, increase stra-
tegic planning, ensure that secondments
were filled with qualified personnel, and,
in combination with integrated budget-
ing, allow for timely budget adoption
followed by a swift and consensus-based
mobilization of missing resources.

Learn from the positive and negative
financial experiences of the SMM to Uk-
raine. Even in a politically divided situa-

tion with two participating States at war,
not only was the OSCE able to reach
consensus on setting up the mission in
2014, but it also had the political space
to substantively increase the overall as-
sessed resources of the OSCE. What this
means is that, should the OSCE survive
as an IO that includes the Russian Fed-
eration and Ukraine, a potential future
OSCE peacekeeping or monitoring mis-
sion could be financially viable even if
there were no strong consensus on other
OSCE mandates or institutions. For the
SMM, undertaking budget negotiations
in a segmented budgeting process seemed
to work routinely even though the Uni-
fied Budget process had stalled, which
suggests that turning to this practice in
the future may be sensible.

However, the rapid shutdown of the
SMM also showed how financially risky
such a future mission will be if the pos-
sibility of a breakdown of consensus is
not built into the financial setup from
the beginning. While the SMM could
rely on a large share of assessed con-
tributions, there is one problem with
this type of funding: In national budg-
ets, assessed contributions often come
from budget lines or government agen-
cies rather than voluntary contributions.
When assessed contributions are reduced
for states, the freed-up money is not di-
rectly available as a potential voluntary
contribution in a national budget for the
same IO. For a future OSCE mission
with a short-term mandate, substantive-
ly increased assessed contributions must
be complemented by official contingency
funding schemes that, from the outset,
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allow for the orderly winding down of
the mission if consensus breaks down.
Overall, the SMM showed that when
there is consensus on a mandate in the
OSCE, increasing mandate-related volun-
tary contributions, providing seconded
personnel, and increasing financing from
assessed contributions are not a prob-
lem. When consensus breaks down, how-
ever, all three resource streams can break
down, too. This is relevant to the other
two recommendations as the functions
of integrated budgeting and centralized
resource mobilization are meant to en-
sure that comprehensive consensus across
all OSCE mandates is maintained—or
re-established—through better intergov-
ernmental and administrative processes,
with the aim of securing sufficient and
well-allocated resources to achieve peace,
security, and co-operation in Europe.
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The Limits and Potential of Consensus in Times of Crisis

Rick Fawn®

Abstract

Rather than spelling the end of the OSCE, as many have suggested, the serious test posed
by Russia’s 2022 full-scale invasion of Ukraine has presented the OSCE with an opportunity
both to reaffirm and to reimagine itself. In the process, the OSCE has shown that its greatest
asset remains its foremost liability: the principle of consensus, by which all key decisions are
unanimously agreed. This paper affirms the OSCE’s unique and essential role and addresses
both the limits imposed by consensus and the inventiveness that remains possible with respect
to it. It then weighs the short- and long-term costs of adaptation with and around consensus and
offers recommendations regarding new roles for the OSCE as it faces what may be its greatest
challenge.
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Introduction

Rather than being defeated, the OSCE
has adapted to the challenges presented
by Russia’s invasion of Ukraine. It can
still do more, however, and continues to
provide unique benefits. This is addition-
ally remarkable given that it is an interna-
tional organization with fifty-seven partic-
ipating States who decide unanimously
on all issues, great and small. In Febru-
ary and March 2022, in the face of Rus-

* Rick Fawn
University of St Andrews
rick.fawn@st-andrews.ac.uk

sia’s full-blown invasion of Ukraine, the
Organization seemed doomed; life-long
supporters wrote it off. Although many
peoples and states would be worse off
without the OSCE, it continues to face
its greatest challenge—and this after years
of already having been deemed to be in
crisis.!

This paper addresses the OSCE’s con-
tinued utility since the Russian full-scale
invasion of Ukraine on February 24,
2022, and identifies the inventiveness that
has since helped to keep the Organiza-
tion alive. The paper then assesses how
the Organization can and should proceed
in the frustrating situation of possible
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vetoes by one or two participating States
(not only the Russian Federation and Be-
larus) while trying to observe consensus.
It is often noted that “small” participat-
ing States venerate consensus because of
the institutional ownership it affords. The
case made here is twofold and asks us
to take two very different perspectives.
The first considers the ways in which the
OSCE can continue to provide essential
activities while respecting consensus. The
second asks us to consider circumstances
in which consensus might be abrogated.
The paper concludes by identifying areas
for future action.

Six cases for the continued utility of the
OSCE

The OSCE’s continued existence should
not be taken for granted. Even those who
support the OSCE have warned that the
Russian invasion “compromised its abil-
ity to take decisions” and that Russia
has plenty of opportunities to take the
decision-making process hostage.? This
section makes the case for the Organiza-
tion against continuing doubts about its
utility, which were many in 2022. Even
though some worries have abated, argu-
ments in support of the Organization de-
serve a hearing. This is not said from
a position of naive nostalgia but as a re-
sponse to unnecessary defeatism, against
which supportive states and policymak-
ers inside and outside the Organization
should continue to fight.

First, the OSCE often works subtly, cu-
mulatively, and over the long term. The
human rights dimension of the precursor

56

to the OSCE, the Conference on Securi-
ty and Co-operation in Europe (CSCE),
did not see immediate success; indeed,
human rights initiatives such as Charter
77 and Solidarity in communist Czecho-
slovakia and Poland suffered more repres-
sion in the years immediately following
the 1975 signing of the Helsinki Final
Act. Yet these beneficiaries, dissidents in
Eastern Europe, were adamant that the
CSCE mattered fundamentally. Indeed,
they became leading advocates of an en-
hanced CSCE that would become the
OSCE of today.

Second, the OSCE continues to have
value as a forum. Where and how else
can engagement be achieved, beyond ir-
regular bilateral and/or ad hoc limited
multilateral engagement? The OSCE con-
tinues to serve as a central, unique me-
dium in which all parties are present,?
where meaningful negotiations can be
immediately solidified, and where con-
flict parties and the vast core of con-
cerned or affected states are involved.

Third, if left to wither, the OSCE (or
any remotely comparable organization)
would be almost impossible to resusci-
tate. Negotiations for the OSCE’s precur-
sor Conference format required years, its
institutionalization decades. Veteran US
diplomat William Hill observes that, well
before 2022, US officials remarked on
their return from OSCE headquarters in
Vienna that Moscow would be unlikely
to sign a renegotiated Helsinki Final Act.*
After the Russian invasion, neither the
Act nor the Paris Charter of 1990 could
be expected to be signed.’

A fourth argument for the OSCE is its
unique membership. It is true that the
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OSCE’s reach from “Vancouver to Vla-
divostok” had been put at risk even be-
fore Russia’s full-blown invasion. While
political synergies between the EU and
NATO had been growing since their
2016 Joint Declaration of strategic co-op-
eration prior to February 2022 and have
intensified ever since,® these institutions
continue to have dissimilar memberships.
Even before 2022, French President Em-
manuel Macron spoke of the need for
a new European security architecture as
part of a rapprochement with Russia.”
Since then, European efforts have also
included the formation of the European
Political Community (EPC). Convened
first in October 2022 and extending to
two more summits in 2023, this new in-
itiative used a self-defined “Europe” for
a forum that “brought together leaders
from across the continent” and has plans
for further meetings.® This stated ambi-
tion belies the fact that not all OSCE
states were included.

A fifth feature concerns the interna-
tional institutional division of labor
among international organizations. On
the one hand, values-based internation-
al organizations play an essential role
in holding perpetrator states publicly ac-
countable; on the other, they have the
power to punish unacceptable behavior
through expulsion. Neither option is suf-
ficient in the face of vast and sustained hu-
man rights violations. A combination of
both, however, allows for accountability
and the expression of revulsion through
expulsion. In terms of the latter, Russia
has been expelled from bodies such as
the Council of Europe and the Council
of the Baltic Sea States, and it is no lon-

ger a party to the European Convention
on Human Rights. The OSCE plays the
former role as an essential forum for
debunking and recording disingenuous
claims.

Finally, the OSCE’s operational costs
are relatively low compared to the irre-
placeable benefits it provides. The Organ-
ization’s annual budget of approximately
€140 million amounts to the cost of a
dozen Leopard tanks. At $5 million one
HIMARS system equates to many times
the yearly cost of a Central Asia mission.
Funding the OSCE is proverbial pennies
compared to the material (let alone hu-
man) costs of the onslaught against Uk-
raine. Even if the OSCE feels intangible,
a modest financial commitment will en-
sure the continued existence of a unique
entity.

Many participating States have collec-
tively launched initiatives to keep the
Organization functioning. The follow-
ing section assesses current OSCE inno-
vations and offers further recommenda-
tions, including for how to preserve con-
sensus in principle while introducing
new, essential functions in practice.

OSCE functionality in wartime

The OSCE has been able to respond,
and innovate, even while remaining ham-
strung by its own laudable value of
consensus. The Organization has also al-
ways lacked (and never intended to pro-
vide) the financial/market access incentiv-
ization offered by the EU and has never
served as a major development agency.
This makes participation retention poten-
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tially more challenging for the OSCE,
especially when values seem less impor-
tant, if not disrespected. Consensus also
generally means that the Organization
relinquishes key means of coercion and
punishment, even if a core argument for
retaining consensus has been that “every-
thing adopted by consensus [is] equally
binding for all without exception.” It
is even more remarkable that the Organi-
zation and its participating States have
found ways to keep the system operating
in the face of not only profound disagree-
ment but also concerted efforts by its
own members to undermine it.

Examples of working amid the limita-
tions of consensus include the convening
of an alternative version of what would
have been the annual Human Dimension
meeting in Warsaw in 2022, a regular ac-
tivity that was blocked by Russia in 2021;
the Support Programme for Ukraine,
which operated at the physical premises
of the former OSCE Project Co-ordinator
and which was closed in 2022 due to
Russia’s refusal to permit its renewal; and
the establishment of Groups of Friends
to support OSCE activities and institu-
tions, which was otherwise impaired by
an abuse of consensus when it came to
issues such as the safety of journalists and
the territorial integrity of Georgia.”

The Vienna and Moscow Mechanisms
demonstrated the OSCE’s ability to adapt
by permitting the investigation of a par-
ticipating State’s internal conduct if one
state with the backing of at least nine
others actively supported the measure.'!
This measure has rightly been used by
forty-five states to investigate allegations
of abductions of Ukrainian children by
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the Russian state. Other activities have
been conducted without Russian consent.
It is time to expand this practice. This can
and should be done alongside a review
and expansion of the OSCE’s unique of-
ferings to participating States in order to
incentivize continued participation. Even
in countries where the OSCE’s human
dimension is seen as threatening, the Or-
ganization has found means of meeting
national needs, including in vital areas
of national security such as border se-
curity and de-mining. Despite the many
difficulties, no Central Asian state has re-
fused engagement, and leaders continue
to meet publicly with senior OSCE offi-
cials.

A considerable incentive for continued
participation in the OSCE also comes
from the signaled expectation that the
OSCE will be a key forum for future
pan-European, including Central Asian,
security rules. Clear statements to that ef-
fect and the reiteration of an invitation
to all states to contribute are the way for-
ward.

The Russian crisis is an added call for
the OSCE system and its supporters to
strategize. As OSCE practitioner-author
Walter Kemp observes, “the OSCE has
consistently failed to adopt a longer-term
strategy” and may even have “an aversion
to thinking strategically,” unlike other in-
ternational organizations.!?> The use of,
by whatever name, a strategic policy plan-
ning unit in the OSCE Secretariat is a
good idea. In its absence, or parallel to
it, interested participating States should
gather and devise strategies. Such activi-
ties can be criticized, but they should not
and cannot be abandoned.
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Conclusion and recommendations

Having considered how the OSCE could
continue to operate with limited consen-
sus, this section recommends ways and
areas in which the Organization can and
should act.

The Western Balkans. A strong case can
be made for the OSCE’s contribution
to reconciliation in the Balkans, a role
in which it has stood out among other
international actors.!®> A rapporteur for
the OSCE Parliamentary Assembly asser-
ted that, “mainly through its network of
field operations,” the OSCE “continues to
ensure unmatched international presence
in the region, including at the grassroots
level.”'* Although the EU remains highly
influential in this region due to the fund-
ing, market access, and education it of-
fers, actual accession for all countries re-
mains years away, and instability is rising.
Region-wide measures against organized
crime and corruption also remain essen-
tial, and the OSCE brings experience that
aligns closely with EU initiatives.!’

Central Asia. Bar the two parties to the
war themselves, Central Asia faces per-
haps the most significant consequences
of Moscow’s onslaught against Ukraine.
Russia’s demonstrated weakness and like-
ly physical exhaustion have presented
Central Asia with its greatest chance of
securing geopolitical freedom of move-
ment since 1991. However, it must also
contend with the risk of erratic Russian
behavior, regardless of the outcome in
Ukraine.

It is true that the mandates of the
OSCE field operations and presences
have been slimmed down to strip out

human dimension activities and to that
end have largely been reclassed to mere
project management portfolios. With
that said, such operations potentially pro-
vide essential help to local activists, who
would be less resourced and even more
beleaguered without them.!¢ Even those
who remain skeptical of the OSCE’s
ability to operate effectively in Central
Asia recognize that Central Asian govern-
ments still value security co-operation
and environmental assistance. To be sure,
some Western civil society activists who
are engaged with counterparts in Central
Asia find that support for the OSCE is
diminishing; nevertheless, the consensus
is that every effort can and should be
made to retain OSCE presences and en-
gagement with Central Asian states and
societies.

The South Caucasus. All three OSCE
field operations in the South Caucasus—
in Georgia, Azerbaijan, and Armenia—
were closed (in 2008, 2015, and 2017),
albeit for different reasons. Additionally,
Azerbaijani frustration (and even animos-
ity) towards the OSCE Minsk Group and
its inability to bring a solution to the
conflict in Nagorno-Karabakh may have
contributed to the decision to use force.

Circumstances in the South Caucasus
have changed since the closures of field
operations. Since the 2020 war over Kar-
abakh and surrounding Azerbaijani terri-
tories, Armenia has become more isola-
ted and vulnerable than it has been for
thirty years, bar—and also because of—
its questionable relations with Iran. The
OSCE Office in Yerevan was closed (not
by Armenian objections), and the subse-
quent Armenia Co-operation Programme
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continues to operate across the OSCE’s
three dimensions.”” An interpretative
statement issued by Armenia upon the
acceptance of the Unified Budget in 2021
spoke to its desire to retain conflict-rela-
ted OSCE mechanisms.!8

An Office would be logical, as Arme-
nia could and should be helped and en-
couraged to expand relations with the
OSCE. For its part, Azerbaijan has af-
firmed “the need for OSCE support” in
eliminating landmines.'” Georgia, which
embraced UN and OSCE presences and
lost them after the war with Russia
in 2008, would likely welcome them
again. Thbilisi had the added imperative
of finding alternatives to the 3+3 format,
which combined the three South Cauca-
sus states, Iran, Russia, and Turkey. Tbi-
lisi dislikes the lack of Western participa-
tion in the format, which would other-
wise give it leverage at the negotiating
table with Moscow, in addition to fears
that Russia will insist on including Ab-
khazia and South Ossetia as participating
sides.?® Field missions require consensus
for their establishment and renewal. In
the current circumstances, however, a
lack of consensus should not be a barrier
to deploying them, if there is willingness
on the part of the host country and a
majority of participating States.

The Group of Friends of Georgia has
called on “OSCE Participating States to
decide on the reopening of the OSCE
cross-dimensional mission in Georgia.”?!
There are possible alternatives, such as a
de facto field mission on a roving basis.??
These scenarios speak to the additional
point that the OSCE should prepare
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to resume its capacities for post-conflict
management.

Higher education, especially when em-
bedded in OSCE values, empowers future
generations. The OSCE Academy in Bish-
kek continues to educate dozens of mas-
ter’s students from each of the Central
Asian states (and Afghanistan).?? The
OSCE Border Management Staff College
in Tajikistan provides niche training,
which Tajik officials continue to support.
These initiatives can function and be
funded even while the Organization re-
mains deadlocked. Specifically, the Orga-
nization could consider similar initiatives
in the Black Sea area, such as an OSCE
Academy for countries of the region,
with the eventual prospect of including
Russian students.

Meeting certain Russian interests. Rus-
sia’s continued participation in the OSCE
meets some Russian interests, as well as
the OSCE’s interests. According to Pu-
tin’s doctrine, Russia has an “absolute
right to a seat at the table on all major
international decisions.”?* William Hill
has similarly chronicled Russian percep-
tions of exclusion from the Euro-Atlantic
system.”> Based on Russia’s geographic
size, demography, and nuclear and oth-
er arsenals, any future Russian govern-
ment will want a forum for security. Jus-
tified or not, Putin’s impression in 2007
was that the OSCE’s agenda had been
hijacked, shifting from security consider-
ations to human rights.26 Russian efforts
to establish a new approach to European
security in the years before the Ukraine
invasion were proposed separately from
the OSCE, for example in Russian Presi-
dent Dmitry Medvedev’s 2009 European
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Security Treaty.?” Nevertheless, the Orga-
nization or like-minded states could sig-
nal that future European security discus-
sions will take place not in an exclusiv-
ist great power condominium (even if
such discussions initially occur) but mul-
tilaterally.

An OSCE that can once again, and
uniquely, bundle together mutual inter-
ests across security fields will likely be
attractive even to those who reject aspects
of the Organization’s human dimension.
The OSCE offers a seat at the table, one
that Moscow, even after February 24,
2022, still uses to some extent. In an Oc-
tober 2022 speech at the UN in which he
unsurprisingly accused NATO of “provo-
cations,” Russia’s representative reiterated
his country’s willingness “to maintain a
pragmatic approach to the participation
in the work within the OSCE Structured
Dialogue.”?8

Strengthen the autonomous institutions.
Among the issues that some states have
raised regarding the OSCE system is the
seeming independence of ODIHR, the
Special Representative on Freedom of
the Media, and the OSCE High Commis-
sioner on National Minorities.?’ These
are testing grounds for appointment by
votes short of consensus. It is essential
to keep them as such, and some partici-
pating States have openly asserted this.
More should do so. The UK Permanent
Delegation, for example, has stated out-
right that it “support[s] the OSCE’s au-
tonomous institutions.”® This was ech-
oed by the OSCE Parliamentary Assem-
bly in Birmingham in 2022, in a resolu-
tion that welcomed “with appreciation
the role and activity of the OSCE auton-

omous Institutions and structures.”! So
vital are these institutions that funding
should be expanded as necessary beyond
the OSCE’s Unified Budget.

Appointments to these positions, and
indeed to the position of OSCE Secretary
General, risk continued contestation. In
the extraordinary circumstances of war in
the OSCE space, however, such appoint-
ments should be made by a majority
vote, if need be. Participating States can
recognize office holders, much as alterna-
tive governments have been recognized
in other times of crisis. Each of these offi-
ces is vital not only in itself but for its ex-
pansive reach across the OSCE space, and
given the fierce resistance and resentment
that ODIHR has garnered from post-So-
viet states, its election observation activ-
ities merit separate consideration—and
commendation.

The importance of ODIHR election obser-
vation. The effectiveness of ODIHR’s elec-
tion observation missions has provoked
the animus of the Russian Federation
and several other post-Soviet states. They
have been a significant contributor to
Moscow’s intensifying sense of Western
double standards, earning particular at-
tention in Putin’s 2007 Munich Securi-
ty Conference speech identifying Russian
grievances, including the claim that the
OSCE (and presumably ODIHR specifi-
cally, although it was not explicitly men-
tioned) was “interfering” in and “impos-
ing” on the domestic affairs of states.3?
These rebukes only speak to ODIHR’s
importance and effectiveness.3?

Despite hostility to ODIHR, and
even in the face of the invasion of Uk-
raine, Russian participation in ODIHR
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international election observation mis-
sions has continued. Engagement with
ODIHR by other participating States is
also an indication of where post-Soviet
states stand on their internal and foreign
policy priorities. Not only have Ukraine,
Georgia, and Moldova snubbed Moscow-
led alternative election observation mis-
sions, but they have arguably over-invited
ODIHR to observe elections, including
local ones.* ODIHR matters to individu-
als on the ground and to participating
States across much of the OSCE area.
Even with the Russian aggression against
Ukraine, both Moscow and all other post-
Soviet governments continue to engage
with ODIHR.

Further open co-ordination among like-
minded states. Measures that circumvent
consensus are exceptional and could im-
pact certain states. A statement by a repre-
sentative of the Parliamentary Assembly
of the Collective Security Treaty Organi-
zation warned in February 2023 of “West-
ernist” plans for the “destruction of the
consensus principle,” which would also
“destroy the platform for dialogue in the
OSCE.”*S This concern also presumably
signals a desire to retain the OSCE and
space for discussion.

Advertised meetings of all interested
participating States (ideally initiated by
both the Secretary General and the Chair-
person-in-Office) should be called, with
a stated intention to review their deci-
sions later. That is to say, any decisions
made without consensus should be done
openly, and the rationale for taking such
actions outside of consensus should be
made clear. Groups of Friends have been
created for specific purposes. More such

62

groups—or a core Group of Friends—
could follow. They should explicitly af-
firm, so as to dispel conspiracy theories,
that they are not exclusive and remain
open to others. Participation or parallel
discussion groups could also be opened
to non-diplomats, such as former practi-
tioners and experts. Given the risk of
over-participation, and then stalemate,
convenors should limit participation at
the outset, perhaps to three representa-
tives per participating State. To ensure
transparency and maximize opportunities
for input, announcements about all meet-
ings, including their findings and sug-
gestions, should be routinely circulated
to all participating States—regardless of
their current engagement with the Orga-
nization. Plans for support for OSCE au-
tonomous institutions, field offices, and
other activities should continue, even in
the face of a potential veto, as should
open commitments to financial and staff-
ing resourcing, including the appoint-
ment of deputy heads of missions as act-
ing heads.

Actively canvassing participating States to
tdentify unmet (or insufficiently met) needs
and specifics. Many post-Soviet states have
benefited from, and are now expressing
interest in, specific security provisions.
This interest can be met by the OSCE
with extrabudgetary contributions. The
aim should be to retain participating
States and to convey that continued en-
gagement, even of states with questiona-
ble records in the past, helps the politi-
cally vulnerable in those societies. The
OSCE may risk further obfuscation or
even the withdrawal of a state. If this
occurs, resources should be redirected.
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Activities for which there is a lack of con-
sensus should be continued through in-
novative initiatives by Chairpersonships,
including events and activities in the hu-
man dimension. The OSCE remains a fo-
rum in which to deal with current crises
and with potential final outcomes. In sev-
eral cases, the Organization can continue
to function through determination and
extrabudgetary contributions.

In other areas, and for other purposes,
the Organization can and should adopt
temporary measures to maintain its func-
tionality. Consensus—or even consensus
minus one—should not inhibit what is
right and necessary, and atypical courses
of action taken by a large majority of
states can be justified as exceptional meas-
ures, much as when states have recog-
nized alternative governments in the past.
The OSCE serves a unique and indispen-
sable purpose on the world stage, and it
should continue to do s0.3¢
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Hill, cited above (Note 4).
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Ministry of Foreign Affairs of the Russi-
an Federation, “Statement by Mr. Kon-
stantin Vorontsov, Deputy Head of the
Delegation of the Russian Federation,
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Non-Proliferation and Arms Control of
the Ministry of Foreign Affairs of the
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cussion on Regional Disarmament and
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77th Session of the UN General Assem-
bly, New York, 25 October 2022,” Octo-
ber 26, 2022, https://mid.ru/en/foreign_p
olicy/news/1835198/

See: https://www.osce.org/odihr; https://
www.osce.org/representative-on-freedom
-of-media; https://www.osce.org/hcnm

UK Delegation to the OSCE, “The UK
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ity and Co-operation in Europe (OSCE)
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OSCE and its 57 participating States to
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values. The OSCE has a uniquely com-
prehensive approach to security, which
covers a broad range of issues across the
Euro-Atlantic and Eurasian region, ‘from
Vancouver to Vladivostok,” https://www
.gov.uk/world/organisations/organization
-for-security-and-co-operation-in-europe
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Parliamentary Assembly at the Twenty-
Ninth Annual Session (Birmingham: July
2-6,2022), 54-55, https://www.oscepa.or
g/en/documents/annual-sessions/2022-bir
mingham/4409-birmingham-declaration

-eng/file

President of Russia, cited above (Note
26).

See also Daniela Donno, “ODIHR Elec-
tion Observation under Pressure,” in
OSCE Insights, eds. Cornelius Friesendorf
and Argyro Kartsonaki (Baden-Baden:
Nomos, 2024), https://doi.org/10.5771/
9783748917366-01

Rick Fawn, “European-Central Asian
International Election Observation Co-
operation and Contestation,” in Europe-
Central Asia Relations: New Connectivity
Frameworks, eds. Kashif Hasan Khan and
Anja Mihr (Singapore: Palgrave Macmil-
lan, 2023), 157-90.

Parliamentary Assembly of the Collective
Security Treaty Organization, “Pyotr Tol-
stoy: Elimination of the OSCE Consen-
sus Principle Will Destroy Its Parliamen-
tary Platform,” February 16, 2023, https:/
/pacsto.org/events/pyotr-tolstoy-razrushe
nie-printsipa-konsensusa-v-obse

Thanks are due to Cornelius Friesendorf
and Argyro Kartsonaki, the insightful
comments of referees, and several peo-
ple on each OSCE continent for virtual
meetings and interviews. The usual dis-
claimer firmly applies.
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Back-Channel Negotiations: Initial Steps toward Ending the Russian
War in Ukraine

P. Terrence Hopmann®

Abstract

This paper outlines a proposal for opening back-channel pre-negotiations between Russian
and Ukrainian officials on the margins of the OSCE in Vienna. It contends that preliminary,
informal, and discreet conversations need to begin even before the violence ceases in order
to lay the foundations for subsequent formal negotiations to end the Russian war in Ukraine
and to negotiate a peace agreement that will prevent violent conflict from re-emerging in
the future. Before the war ends and the conditions for a post-war settlement become clear,
however, preliminary informal negotiations could discuss modalities for formal negotiations
when conditions on the ground become ripe for a negotiated end to the war. At the outset,
this would not entail any formal OSCE engagement but rather the provision of good offices by
OSCE institutions or by participating States in Vienna. Any formal OSCE role would therefore
depend largely on the content of an eventual agreement to end the violence, which could
include a formal role for the OSCE in peacekeeping, monitoring, or other roles agreed to by the
parties in conflict.

Keywords
Back channels, pre-negotiations, Russia-Ukraine war, ripeness theory, good offices
To cite this publication: P. Terrence Hopmann, “Back-Channel Negotiations: Initial Steps

toward Ending the Russian War in Ukraine,” in OSCE Insights, eds. Cornelius Friesendorf and
Argyro Kartsonaki (Baden-Baden: Nomos, 2024), https://doi.org/10.5771/9783748917366-05

Introduction

As things stand in 2023, the outcome of
Russia’s invasion of Ukraine remains un-
certain; in spite of Ukrainian gains on
the ground, a long and potentially stale-

* P. Terrence Hopmann
School of Advanced International Studies
Johns Hopkins University
pthopmann@jhu.edu

mated war seems like a realistic possibil-
ity. However, all wars eventually end,
and many end through negotiations. Al-
though formal negotiations of a peace
agreement are unlikely to begin until the
conflicting parties clearly acknowledge
that the war has become too costly for
them and/or one or both parties recog-
nize that they cannot win militarily, it
may nonetheless be valuable to open
informal, back-channel pre-negotiations
even before this stage is reached. The
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primary purpose of back-channel encoun-
ters is not to resolve the issues in con-
flict but rather to lay the foundations for
more formal, open negotiations when the
situation is ripe. Substantive negotiations
are only likely to occur once Russian
leaders recognize that their original goal
of conquering the entire territory of Uk-
raine or establishing a pro-Russia regime
in Kyiv has failed and that they cannot
claim sovereignty over large portions of
Ukrainian territory. Similarly, Ukraine’s
efforts to regain control of lost territory
have proven difficult, especially in Cri-
mea. Therefore, there is little prospect
of a purely military end to the war that
would provide an absolute victory for ei-
ther party.

Any effort to negotiate an end to
the war is also likely to be stymied by
stalemate at the domestic political level,
where leaders of both states have staked
their political survival on realizing their
desired outcome. For the government
in Kyiv, this likely means the full resto-
ration of their sovereignty over the ter-
ritory of the former UkSSR up to the
borders that existed prior to 1991 with-
in the former Soviet Union, including
Crimea, which were recognized by the
international community and by the Rus-
sian Federation in 1991. Yet for the gov-
ernment in Kyiv, which has the support
of much of the international community,
any ceasefire or agreement based on a
military status quo that gave de facto con-
trol of portions of Ukrainian territory to
the Russian invaders would be unaccept-
able. Indeed, for Ukraine and its inter-
national supporters, this would amount
to accepting the outcome of a major vi-

68

olation of the core principles of the Uni-
ted Nations Charter and the Helsinki Fi-
nal Act, especially the principles of the
inviolability of frontiers, the territorial
integrity of states, respect for the rights
inherent in sovereignty, and refraining
from the threat or use of force. Even
if Ukrainian forces retake most territory
in the east and south of their country,
regaining control of Crimea by military
force represents a significant obstacle to
the restoration of all sovereign Ukrainian
territory in the near term. However, since
the Ukrainian population has paid a very
high price in the war, anything short of
total victory would create the impression
that many of its sacrifices were in vain.
Russia’s minimum political goal ap-
pears to be international acquiescence to
its claim that five former oblasts of Uk-
raine are legally part of the Russian Fed-
eration, including Crimea, which was il-
legally annexed by Russia in 2014, as well
as four regions of southeastern Ukraine
that Russia claimed to have become sub-
jects of the Russian Federation in 2022,
namely Donetsk, Luhansk, Zaporizhzhia,
and Kherson (despite the fact that Russi-
an forces have been able to occupy only a
portion of each of these four provinces).
However, much of the international com-
munity does not support Russian territor-
ial claims in Ukraine and continues to
recognize Ukraine’s post-Soviet borders.
Furthermore, Russian President Putin
and his military advisors may not survive
opposition from internal hardliners if
they agree to anything less than the con-
solidation of the five claimed oblasts un-
der Russian control. Tatiana Stanovaya,
writing in Foreign Affairs, emphasizes the
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challenges to Russia’s leadership presen-
ted by the war in Ukraine: “The clash of
hawks, old and new, will shape Russia’s
response to its struggles in Ukraine and
at home. The more challenges the regime
faces, the more quickly it will evolve in-
to something darker. The Russian public
is growing more desperate, anti-Western,
and anti-Ukrainian, and Russian elites are
becoming increasingly anxious and frac-
tious.”!

Therefore, the shape of any formal ne-
gotiations will likely depend on the out-
come of the military conflict, possibly
after years of intense combat. Until the
outlines of that military outcome become
clearer in the minds of the leaders and
populations of these two states, as well as
their international supporters, it will be
difficult to engage in substantive negotia-
tions based on a military status quo, in
spite of the high cost of the war for all
parties.

However, negotiations are often prece-
ded by an informal phase referred to as
pre-negotiations, which are in fact nego-
tiations about negotiations, that is, talks
about the decision to eventually enter in-
to formal negotiations. In a military stale-
mate that remains far from the outcome
preferred by either party, as in the Rus-
sia-Ukraine war, opposing sides are usual-
ly reluctant to engage even in pre-nego-
tiations, which could signal to domestic
opponents of negotiation and to the in-
ternational community that they are pre-
pared to negotiate away their preferred
outcome, especially after so many of their
citizens and soldiers have died. For this
reason, many pre-negotiations occur in
secret through a process often described

as back-channel negotiations, away from
public view.

I therefore propose that Russia and
Ukraine should consider opening back-
channel negotiations while the fighting
continues. This process would not re-
quire a ceasefire, an insistence on which
might reinforce the proposition that the
current military status quo should serve
as a basis for agreement, which would
certainly be opposed by Ukraine and
would likely be unacceptable to Russia
as well. Although the parties have engag-
ed in some informal negotiations on is-
sues such as the exchanging of prisoners
of war, my suggestion here is that infor-
mal pre-negotiations should open soon
(if they have not begun already) through
back-channel processes intended to estab-
lish a broad framework for more for-
mal negotiations in the future, when the
political-military conditions are ripe for
opening negotiations on the fundamental
issues underlying the conflict. Although
these pre-negotiations would not neces-
sarily directly address the core issues, they
could generate momentum towards reso-
lution and provide a foundation for sub-
sequent negotiations to address such is-
sues in the future. Of course, informal
pre-negotiations do not come with a
guarantee that they will lead subsequent-
ly to more substantive negotiations once
both parties recognize the need to end
the war. However, they would perhaps al-
low for a shorter and more efficient cease-
fire negotiation process (ideally followed
by a formal political agreement to end
the war) than would be likely if there
were little or no contact between the par-
ties prior to the end of the fighting.
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Pre-negotiations and back-channel
negotiations

Pre-negotiations generally constitute a
process in which parties to a conflict in-
formally explore the basis for opening
negotiations regarding the issues in con-
flict. According to Harold Saunders, they
involve defining the problem that needs
to be negotiated, moving towards a com-
mitment to opening substantive negotia-
tions, and beginning to arrange for for-
mal negotiations.? As William Zartman’s
“ripeness theory” suggests, their primary
goal is to ripen the conflict situation so
that it becomes amenable to negotiations,
even if the eventual solution seems far
off in the future. The conflict may be rip-
ened because of changes in the domestic
situation (such as a leadership change)
or in the regional/global environment,
or because of changing perceptions on
the part of the conflicting parties of the
costs and benefits of continuing the con-
flict.? Even a stalemate may lead one or
both parties to perceive that the costs of
continuing the conflict through violent
means outweigh the costs of making con-
cessions from their maximal positions.
Thus, pre-negotiations may engage the
parties in a joint diagnosis of the basis of
the conflict and of the opportunities and
threats it presents to their core values.
According to Zartman, three primary
conditions facilitate a conflict becoming
ripe for negotiation. The first condition
is met when both parties recognize that
they are trapped in a mutually hurting
stalemate that has already cost them dear-
ly or that constitutes a precipice they
are likely to fall off together should one

70

side escalate (perhaps with tactical nucle-
ar weapons) to try to break the stalemate.
The parties must first accept that they
cannot escalate their way out of the stale-
mate, and thus that they effectively can-
not win in terms of achieving all of their
goals without suffering costly consequen-
ces. Second, ripeness depends on the par-
ties” having a sense of a way out, perhaps
without having a clear picture of the spe-
cifics, in the sense of recognizing that a
path to ending the violence can be found.
Finally, the third condition for ripeness
is met when the parties discover a “mutu-
ally enticing opportunity” to resolve the
conflict.*

The pre-negotiation phase is an explor-
atory process in which the parties try to
understand each other’s needs, goals, and
underlying motivations, thus enabling
them to better understand each other’s
real bottom lines and essential objectives
(as opposed to the demands made in rhet-
orical arguments intended mostly for do-
mestic and international audiences). This
should help them to learn from one an-
other and possibly to identify bargaining
space—the range within which mutually
acceptable agreements might be found,
on the basis of which a joint vision of
a way out of the conflict can be forged.
Finding overlapping bargaining space of-
ten involves trade-offs in which the par-
ties identify which issues are most essen-
tial to each side; when different issues are
prioritized by the parties, they may then
seek to fashion an agreement that ena-
bles both to believe they can gain some-
thing of value from agreeing on those
issues of primary concern for each, at
least compared to the costs of continuing



https://doi.org/10.5771/9783748917366
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Back-Channel Negotiations: Initial Steps toward Ending the Russian War in Ukraine

the violent conflict.’ This recognition of
a way out may lead to tentative deci-
sions about an agenda for formal negotia-
tions, their location and timeline, the set
of participants, the possible engagement
of a third-party facilitator or mediator,
and other related features of the planned
negotiation process.

In conflicts such as the Russian war
in Ukraine, however, the parties hold
primary values that are directly opposed
to one another, at times seeming to ap-
proach zero-sum bargaining. Since the
parties’ political goals do not coincide,
the search for mutually advantageous
trade-offs may be difficult. This in turn
makes formal negotiations on the basic
issues in conflict premature until the
military situation is clarified, whether
by the victory of one party or due to
a mutually recognized stalemate on the
ground, when the parties either become
exhausted or one or both recognize that
they cannot win unilaterally. However,
the search for possible solutions that
transcend the warring sides’ differences
will most likely emerge from a lengthy
process of communication between the
parties, even in the face of severe and
seemingly intractable conflict. Back-chan-
nel pre-negotiations can thus serve as a
vehicle for opening lines of communica-
tion and discussing differences outside
the glare of both the domestic and the in-
ternational spotlight. It is precisely under
conditions of intense hostility between
the parties that the use of back channels
may be most valuable, since the parties
are unlikely to be willing to meet openly
for fear of conveying a message of weak-
ness to domestic and international audi-

ences, perhaps creating a concern that
they are prepared to concede too much
to their “enemy.”

This process is complicated not only
by the parties’ different political goals but
also by emotional baggage resulting from
the conflict itself, which makes mutual
trust and forming a common perception
of a way out difficult. This is further
compounded by the external constrains
placed on the negotiators by spoilers
within their own governments, their do-
mestic political and public audience, and
the way in which their behavior is per-
ceived in the global community at large,
including by allies.® In order to minimize
the impact of these external constraints,
it is often necessary to keep pre-negotia-
tions secret from both domestic and in-
ternational audiences. For this reason, at
least in their early stages, pre-negotiations
frequently take place through back chan-
nels.

Anthony Wanis-St. John defines back-
channel negotiations as “official negotia-
tions among the parties to a dispute
that supplement or replace open, existing
front channel negotiations.”” This process
is thus distinguished from Track II nego-
tiations, which often involve civil society
and non-governmental organizations, in
that the interlocutors are in some way
directly accountable to and representative
of the leadership of the conflicting par-
ties. They may include a third party as
a facilitator or mediator, but this is not
a necessary requirement. They may be
held in parallel with open negotiations,
but more often they are conducted in
a preliminary process intended to pave
the way for later formal negotiations.
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Most importantly, they must engage in-
dividuals who are close to the high-lev-
el authorities in their governments and
who are authorized to explore options
for beginning substantive negotiations
without making any commitments about
their outcome. Back-channel negotiations
should generally be conducted in secret
in order to provide the parties with an
opportunity to explore multiple options
without committing their governments
to any agreement at an early stage or clos-
ing off options that might be imposed by
domestic and international actors.

The central feature, however, is that
these informal contacts must take place
without political pressure in situations
where the parties recognize privately
that they may have to depart from pub-
licly declared commitments and goals;
in these conditions, open negotiations
may be met with political backlash back
home that prevents them from making
progress. Without resolving the conflict,
back-channel negotiations should allow
the situation to ripen, in Zartman’s ter-
minology, by helping the parties to rec-
ognize that there may be a way out of
the conflict or even identifying the kind
of “mutually enticing opportunity” that
could provide the foundation for open
negotiations.® An important goal is fre-
quently to create a format and an agenda
for negotiations without being pressured
by domestic and international opposition
to engage with the perceived enemy. As
Wanis-St. John observes, this does not
necessarily require direct communication
between the parties to the conflict but
may instead involve “a third party medi-
ator who acts as the secret conduit be-
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tween noncommunicative or confronta-
tional parties.”

In summary, the back-channel process
offers a venue in which parties can ex-
plore possible negotiations in a prelimi-
nary way, without forcing them to com-
mit to any specific terms of agreement
that might initially be opposed by fac-
tions within their own governments or
domestic political forces that favor pursu-
ing total victory regardless of the costs. It
may provide a venue for preliminary ne-
gotiations where leaders can meet with-
out fear of losing face publicly by im-
plicitly admitting that their proclaimed
goals and rationale for the conflict cannot
be realized. At the same time, it may al-
low tentative agreements to be struck in
private, which could eventually provide
a foundation for open negotiations with-
out significant delay once the conflict be-
comes ripe for resolution.

A proposal for back-channel
negotiations in the war in Ukraine on
the margins of the OSCE

The CSCE/OSCE has long been engaged
in relations between Russia and Ukraine.
For example, the Budapest Memorandum
was signed at the CSCE Summit in Buda-
pest in 1994, in which Ukraine agreed
to return nuclear warheads and delivery
vehicles to Russia and to sign the Nuclear
Nonproliferation Treaty as a non-nuclear
weapons state. In exchange, Russia agreed
not to threaten or use military force or
economic pressure against Ukraine (as
well as Belarus and Kazakhstan, which
also relinquished their nuclear weapons).
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However, it conferred responsibility for
enforcing the agreement on the UN Se-
curity Council, where Russia holds veto
power.

Between 1992 and 1996, the OSCE’s
High Commissioner on National Minor-
ities, Max van der Stoel of the Nether-
lands, mediated a series of agreements
on the status of Crimea within Ukraine,
granting a substantial degree of autono-
my to the oblast, where a majority of
the population identified as Russian. This
process also created another layer of sub-
autonomy for the Tatar minority living
there.!® These agreements collapsed with
the Russian takeover of Crimea in 2014.

The OSCE also played a central role
in the negotiation of the Minsk Protocols
in 2014-2015, following the Russian oc-
cupation of Crimea and the outbreak of
violent conflict in two Ukrainian oblasts
in the southeast, namely Donetsk and Lu-
hansk, whose de facto leaders sought to
break away from Ukraine. The OSCE cre-
ated and operated the Special Monitoring
Mission (SMM) in the two regions and
throughout Ukraine in an effort to moni-
tor the ceasefire and other provisions of
the Minsk II agreement between 2015
and the Russian invasion of Ukraine in
February 2022, when it was forced to
close.!! However, its mandate did not
permit it to enforce any of these agree-
ments, even though they were extensively
violated by all parties and eventually col-
lapsed following the Russian overt inva-
sion of internationally recognized Ukrai-
nian territory.

The limitations on the OSCE’s abil-
ity to enforce the implementation of
the many agreements negotiated between

Russia and Ukraine under its auspices fol-
lowing the breakup of the Soviet Union
have negatively impacted its reputation
among many states in the region, even
though the SMM performed remarkably
well in carrying out its limited mandate.
Nonetheless, the OSCE still may have a
role to play in facilitating an end to the
war, whether directly or indirectly, and
the successful performance of that task
could even help to revitalize the OSCE as
a singularly important instrument of con-
flict management in Europe. Since any
final agreement is likely to depend on
the outcome of the war, however, it may
be premature to negotiate the terms of
an end to the conflict and of a postwar
settlement before the military situation
on the ground opens up space for reso-
lution. Given that Russia failed to gain
control of Kyiv in the early months of the
war in order to install a pro-Russian gov-
ernment in Ukraine—or even to occupy
more than a portion of the four oblasts
other than Crimea that it claimed to be
Russian territory—a settlement short of
complete Russian control over these four
regions will likely be perceived, especial-
ly in Russia, as a significant setback for
President Putin’s ambitions in Ukraine.
Similarly, large segments of the Ukraini-
an population and their political leaders
are likely to perceive any settlement (or
even a ceasefire) that does not include
the reclaiming of all of Ukraine’s lost
territory as falling short of their goal, a
position that is also held by many of their
international supporters, who have provi-
ded vast amounts of military and human-
itarian aid.
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Although both sides have suffered
from the drawn-out and violent conflict,
neither party is likely to begin negotia-
tions on any final settlement based on
an unstable military and political status
quo. This does not mean, however, that
they should avoid entering into pre-nego-
tiations of some sort, using discreet back
channels to prepare the ground for for-
mal negotiations when the situation on
the ground ripens. Such pre-negotiations
could take place on the margins of the
OSCE in Vienna (or of the UN offices in
Geneva or Vienna).

Vienna seems to offer an attractive ven-
ue for back-channel pre-negotiations. As
the home of the OSCE and of major Uni-
ted Nations institutions, it offers many
opportunities for initiating back-channel
contacts between Russia and Ukraine.
Both countries have large delegations as-
signed to these institutions, headed by
senior diplomats with the ability to com-
municate with the highest-level govern-
ment authorities in their respective coun-
tries. Since their presence in Vienna is
normal and routine, the public is unlike-
ly to view contact between them as indi-
cating anything beyond the performance
of their normal diplomatic duties. Dip-
lomats and other senior officials could
meet, in the presence of a third party or
alone, to exchange ideas about how to
prepare for negotiations to bring the war
to an end. In the early stages, it might
be desirable for a third party to serve as
a conduit for communications since ten-
sions between the two parties remain so
intense that direct face-to-face communi-
cation may be difficult and pressure from
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their capitals may constrain their ability
to meet, even informally.

The OSCE could offer its good offices
to the parties to meet quietly at the Secre-
tariat without necessarily sending a clear
signal about the focus of the meetings.
Alternatively, the delegations of one or
more of the participating States, prefera-
bly neutral states such as Austria or Swit-
zerland, could provide good offices for
informal meetings between the represen-
tatives of the parties. Similarly, Turkey,
a NATO member and OSCE participat-
ing State, has mediated between the par-
ties, especially regarding the shipment of
grain from Ukraine across the Black Sea,
and could be an acceptable partner for
facilitating further back-channel talks. Al-
though less frequently employed, Vienna
also offers numerous cafés and Heurige
in the surrounding region, as well as re-
mote locations in the nearby Alps, where
informal conversations could take place.
While there is always a risk that these
private conversations could leak publicly,
the Vienna setting offers a basis for plau-
sible deniability regarding their real pur-
pose. Although NGOs and civil society
organizations located in Vienna could fa-
cilitate the initiation of back-channel ne-
gotiations, as Wanis-St. John has argued,
the sensitivity and significance of the is-
sues will require the direct participation
of individuals who have access to senior
officials in Moscow and Kyiv.

An additional benefit of the Vienna
location is that the proximity of the
OSCE institutions could provide a locus
for more formal negotiations when and
if the stage is reached to begin talking
about substantive issues underlying the
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conflict. The OSCE’s considerable experi-
ence with the conflict in Ukraine means
that deep knowledge about the issues al-
ready exists within its institutional struc-
tures, especially in the Conflict Preven-
tion Centre. OSCE engagement, even on
the margins of the negotiations, would
increase the likelihood that any eventual
agreement would conform to the princi-
ples of international law and the norms
of the Helsinki Final Act and the Charter
of Paris, as well as the UN Charter, all of
which were violated by the Russian inva-
sion of Ukraine. The OSCE could also of-
fer its assistance in the implementation of
whatever agreement might emerge after
the war, especially because of its extensive
experience in mediating the Minsk Pro-
tocols and monitoring their implementa-
tion. However, it is important to empha-
size that any formal engagement by the
OSCE would likely emerge only after the
commencement of formal negotiations,
or even after the conclusion of a peace
agreement. Such a long and violent con-
flict is likely to require some form of in-
ternational peacekeeping to prevent insta-
bility and frequent violations of a peace
process, as occurred prior to the Russi-
an invasion in 2022. Therefore, measures
to implement and enforce an agreement
could also be organized by the OSCE or
the United Nations.

Vienna has long been the preferred
location for informal discussions among
diplomats and political leaders, includ-
ing in the period from 1975 to 1990,
when it served as the locus of East-West
negotiations on confidence- and securi-
ty-building and conventional arms con-
trol, which involved both formal negotia-

tions and informal, back-channel discus-
sions among the parties. Even before the
CSCE became a formal organization, the
Vienna CSCE Review Conference from
1986 to 1989 provided an opportunity for
numerous informal contacts across East-
West lines that played a significant role in
encouraging the liberalization of Eastern
Europe and increased contacts across the
Cold War divide in Europe, contributing
to the eventual collapse of communism
in Eastern Europe and the end of the
Cold War. Many of the ideas advanced
informally in Vienna were formalized in
the Charter for a New Europe adopted
at the CSCE’s Paris Summit in 1990. Al-
though the context of the war in Ukraine
is different from the issues faced by the
CSCE in the past, these experiences illus-
trate ways in which the diplomatic pres-
ence around the CSCE/OSCE has provi-
ded a context for negotiating larger issues
that go beyond the specific mandate of
the OSCE.!2

The Russian-instigated war in Ukraine
will eventually end, although how it ends
will affect both the process and the con-
tent of formal negotiations, as well as the
role that the OSCE and other institutions
might play in the implementation of an
eventual agreement. It may take months
or even years before the military situation
on the ground, as well as the political
conditions in both Kyiv and Moscow, be-
come ripe for even back-channel pre-ne-
gotiations. However, it is not too soon
to begin laying the foundations for nego-
tiations to end the war. Initiating back-
channel pre-negotiations before the con-
ditions are ripe may speed up the process
of reaching agreement when the situation
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becomes amenable to a negotiated peace
agreement.

The consequences of this war in terms
of loss of human life, the degradation of
human rights, the destruction of econo-
mic infrastructure, and the denial of jus-
tice for crimes against humanity are sim-
ply too serious to delay this process any
longer than necessary. Therefore, even be-
fore a structure or agenda for formal ne-
gotiations emerges, informal back-chan-
nel discussions could facilitate both the
timing and the process of negotiating
a peace agreement when the necessity
of ending the war becomes clear to all.
OSCE officials and delegations of sever-
al participating States could offer their
good offices to the parties to begin infor-
mal discussions, but Russian and Ukraini-
an diplomats will ultimately have to set
aside their intense hostility and meet pri-
vately to lay the foundations for negoti-
ating an eventual end to their war and,
thereafter, for a just peace agreement that
seeks to prevent war from breaking out in
the region again.
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Supporting Recovery, Reintegration, and Accession: Opportunities
and Challenges for the OSCE in Ukraine
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Abstract

Ukraine’s recovery will be long and costly and will require a concerted international effort.
The recovery process, partially guided by Ukraine’s EU accession agenda, will involve not
only physically rebuilding the country but also reintegrating Ukrainian society. Based on its
experience, especially in the Balkans since the 1990s, the OSCE has the potential to contribute
significantly to Ukraine’s recovery, helping the country’s institutions to navigate the complexi-
ties of reintegration and EU accession.
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Introduction

Since 2014, Russia has waged war against
Ukraine. Until February 24, 2022, this
took the form of a grey zone conflict in
which the Kremlin used the full arsenal
of hybrid and conventional warfare to
further its objectives. Since then, what
Moscow refers to as a “special military
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operation” has been a full-scale conven-
tional war. At the time of writing, eight
years of hybrid and almost two years
of conventional warfare have taken a
huge toll. According to a March 2023
Rapid Damage and Needs Assessment
carried out jointly by the World Bank,
the Government of Ukraine, the Euro-
pean Union, and the United Nations, Uk-
raine’s recovery needs were estimated to
be about $411 billion.!

Broad international efforts to support
Ukraine’s recovery have been underway
since 2017. Events like the annual Uk-
raine Recovery Conference are both
an important symbolic reaffirmation of
Western support for Ukraine and a
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mechanism to co-ordinate concerted fi-
nancial support to ensure that the coun-
try can build a sustainable economy
and a stable democracy. Thus, the 2023
London conference functioned as a plat-
form where representatives from fifty-
nine countries could announce major in-
itiatives and raise donor funding worth
$60 billion to support Ukraine’s recovery.

The OSCE has been notably absent
from these increasingly formalized and
institutionalized efforts to support Uk-
raine’s recovery. In light of the OSCE’s
consensus principle and the continuing
participation of Russia and states that are
allied with or dependent on it, this is
hardly a surprise. The war in Ukraine has
almost completely paralyzed the OSCE,
and the Organization faces enormous
challenges to its ability to contribute
meaningfully to recovery efforts. How-
ever, this does not mean that the OSCE
cannot play a role in supporting recovery
now and in the future. Provided there is
sufficient political will, there are a num-
ber of opportunities for the OSCE, based
on its longstanding presence in the coun-
try, projects it has implemented there
over the past decade and elsewhere (such
as in the Western Balkans and the Baltic
states since the 1990s), and certain niche
areas of expertise in which it can add real
value to broader international recovery
efforts.

The main objective of this analysis is to
identify these challenges and opportuni-
ties and to offer policy recommendations
for the OSCE. Our focus is two specif-
ic dimensions of Ukraine’s recovery: the
reintegration of Ukrainian society and
the country’s path to EU accession. The
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paper examines the role that the OSCE
could play in this context. The analysis is
mainly based on interviews with OSCE
officials, staff in delegations from partici-
pating States, Ukrainian officials, and a
number of experts in think tanks and uni-
versities, as well as relevant official poli-
cy documents, academic scholarship, and
grey literature.

In the next section, we outline the
different dimensions of postwar recovery
and establish what is specific about the
Ukrainian context, identifying the con-
nections between (social) reintegration
and EU accession and pointing to partic-
ular OSCE experiences in this regard. The
following two sections elaborate on rein-
tegration and accession opportunities and
challenges for OSCE engagement, respec-
tively. We summarize our findings in a
concluding section before offering seven
recommendations to policymakers in the
OSCE and participating States.

Postwar recovery

Postwar recovery is a challenging task.
It requires physical reconstruction, the
transformation of a war economy into a
peace economy, and the psychological re-
habilitation of the population. It involves
a range of tasks related to the demobili-
zation and reintegration of former com-
batants and the transition to a peacetime
security sector. Questions of law and or-
der and transitional justice, including the
prosecution of past crimes and compen-
sation for victims, need to be addressed
alongside the challenges of returning and
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reintegrating refugees and internationally
displaced persons (IDPs).

The enormity of postwar recovery in
Ukraine has been widely recognized in
academic and policy debates.? What is
often less appreciated is its multi-dimen-
sionality, with some authors explicitly de-
nying those societal challenges of postwar
reconstruction that are best encapsulated
in the notion of reintegration. For exam-
ple, Shatz et al. note that “Ukraine [will
not] be emerging from a civil war, which
comes with the risk of residual dissatis-
fied elements resisting and forming an
insurgency,” and that therefore “the post-
war reconstruction challenges in Ukraine
are unlikely to resemble the challenges
[...] faced in Iraq and Afghanistan.”?

In our view, and in that of several
of our OSCE and Vienna-based interlocu-
tors,* this approach fails to grasp the full
complexity of the war in Ukraine and its
likely aftermath. The war between Russia
and Ukraine constitutes one dimension
of a complex conflict.’ This conflict esca-
lated rapidly from the end of 2013 on-
wards across all three of its layers: a con-
flict within Ukraine over the country’s ge-
opolitical orientation, a conflict between
Moscow and Kyiv over Ukraine’s sover-
eign independence and territorial integ-
rity, and a conflict over spheres of influ-
ence in the contested European neighbor-
hood between Russia and the West. No
forward-looking assessment of what is
needed for a successful postwar recovery
would be credible without this fuller un-
derstanding of the conflict environment
in which the war between Russia and Uk-
raine has been embedded since 2014.

Ukrainian society will need to be rein-
tegrated as a whole. This societal dimen-
sion of recovery and reintegration will re-
quire a focus on (re-)building democratic
institutions that are resilient to the kinds
of hybrid challenges Russia is likely to
continue to employ against Ukraine. At
the same time, it will be necessary to
establish institutional structures through
which rewards are provided to local elites
(and their supporters), which could help
to prevent the resurgence of violence in
the liberated territories.

From an OSCE perspective, the con-
nections between reintegration and acces-
sion are particularly important as they
indicate potential areas in which the
OSCE can contribute based on its exist-
ing expertise and track record. Accord-
ing to the principles adopted at the
2022 Lugano Recovery Conference, “the
recovery process has to contribute to ac-
celerating, deepening, broadening and
achieving Ukraine’s reform efforts and
resilience in line with Ukraine’s Euro-
pean path.”® Linking recovery to EU ac-
cession gives domestic and internation-
al efforts a sense of direction, especially
in light of the European Commission’s
June 2022 Opinion on Ukraine’s applica-
tion for membership of the European
Union, which restates the Copenhagen
criteria for membership.” Among these,
the first, political, criterion sets out that
membership requires “that the candidate
country has achieved stability of institu-
tions guaranteeing democracy, the rule of
law, human rights and respect for and
protection of minorities,” while the sec-
ond, economic, criterion specifies “the ex-
istence of a functioning market economy
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as well as the capacity to cope with com-
petitive pressure and market forces with-
in the Union” as another requirement
for membership.? According to the third
criterion, “[mJembership presupposes the
candidate’s ability to take on the obli-
gations of membership including adher-
ence to the aims of political, economic
and monetary union.” Based on its over-
all positive assessment of Ukraine’s cur-
rent performance against these criteria,
the European Commission recommen-
ded that Ukraine be granted candidate
status, subject to a number of steps aimed
at strengthening the rule of law, intensi-
fying the fight against corruption, and fi-
nalizing the reform of the minority rights
framework.!0

Taken together, the Ukraine-specific
challenges of recovery, including the par-
allel requirements of societal reintegra-
tion and EU accession, underline the rele-
vance of OSCE experiences. The OSCE
has played an important role in postwar
recovery in the Western Balkans, in past
and ongoing accession processes there
and in the Baltic states, and, more broad-
ly, in the process of socializing countries
“east of Vienna” into European and Eu-
ro-Atlantic value systems.!' Key areas of
OSCE expertise and past OSCE-EU co-op-
eration'? that are repeatedly highlighted
in existing studies include the integration
of national minorities, freedom of the
media, and legislative reform, areas in
which the OSCE Project Co-ordinator in
Ukraine (PCU) also had a track record
of projects that have, in part, informed
the subsequent and ongoing work of the
OSCE Support Programme for Ukraine
(SPU).

80

One potential problem, noted both
in the existing literature and by sever-
al interlocutors, concerns competition be-
tween OSCE and EU deployments in
attracting qualified personnel.!3 This is
now further complicated by the fact that
the quality and quantity of accession ex-
pertise in the EU and the OSCE is no-
where near its peak of the early 2000s
and is very limited in Ukraine itself.!4
Nonetheless, OSCE and Vienna-based in-
terlocutors were near unanimous in their
assessment that the Ukrainian recovery
process offers a number of specific op-
portunities for OSCE engagement, allow-
ing the Organization to draw on its expe-
rience in facilitating post-conflict recon-
struction and societal reintegration along-
side EU accession.!?

The twin challenges of reintegration
and accession

Within the broader context of Ukraine’s
overall recovery, societal reintegration
and EU accession stand out as two areas
in which the OSCE could potentially
make the largest contribution, based on
the Organization’s past experiences (es-
pecially in the Balkans).!® Views from
within Ukraine are rather different in
this regard. Some Ukrainian interlocutors
claimed that in terms of the degree of
compliance with the political criteria for
accession, such as the stability of insti-
tutions that ensure democracy, the rule
of law, human rights, and the protec-
tion of minorities, Ukraine has already
reached the level that Croatia, Bulgaria,
and Romania had reached when they
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were allowed to join the EU."7 At the
same time, however, there is also an ac-
knowledgment that the OSCE’s experien-
ces in the Balkans were both mixed (in
terms of actual success) and not fully ap-
plicable to the situation in Ukraine (in
terms of the OSCE’s capabilities and ca-
pacities). In the Balkans, for example,
Russia was never a belligerent party in
any of the conflicts, contrary to the situa-
tion in Ukraine since 2014.

While Russia allowed at least a limi-
ted OSCE presence on the ground prior
to the full-scale invasion of Ukraine on
February 24, 2022—in the form of the
OSCE Special Monitoring Mission to Uk-
raine (SMM, which ran from March 2014
to March 2022) and the PCU (which
ran from June 1999 to June 2022)—any
OSCE presence in Ukraine is now operat-
ing outside the Organization’s consensus
principle. With Russia and Belarus wield-
ing their veto power, the OSCE cannot
be used to its full potential in Ukraine.'$
Instead, the Organization has had to re-
ly on delivering support through the spe-
cially created extrabudgetary SPU. Con-
ceptually and logistically, the SPU stands
in the tradition of the PCU;!® because of
its extrabudgetary nature, however, it has
greater flexibility, can be more responsive
to the needs articulated by Ukraine, and
can provide tailor-made support without
the constraints of a specific mandate that
requires the continuous support of all fif-
ty-seven participating States.?”

At the same time, seeing the SPU as
a “test case for future OSCE financing”
more generally?! could give rise to prob-
lems for the Organization. All participat-
ing States bar Russia and Belarus agreed

on keeping an OSCE presence on the
ground in Ukraine,?? and the SPU is
supported by funds from twenty-nine of
them and the EU. The SPU’s main do-
nors are Western, including the United
States, Canada, and Switzerland, as well
as Germany, France, and other EU mem-
ber states,”? making the SPU a clearly
Westernized, but importantly not whol-
ly EU-ized, initiative.?* Maintaining this
broad consensus among the fifty-five par-
ticipating States, and thereby marginaliz-
ing and rendering ineffective the Russi-
an narrative of biased pro-Western OSCE
engagement in Ukraine, will require pre-
venting the SPU from becoming an “ex-
ecutive branch” of the EU—in terms
of either funding or the nature of the
projects being implemented.?> Especially
from a funding perspective, this is a sig-
nificant challenge given that many partic-
ipating States have traditionally not con-
tributed to the extrabudgetary financing
of OSCE projects, not least because of
the political sensitivities associated with
it.26 It is against this broader background
of OSCE engagement in Ukraine that we
will now offer more specific reflections
on the role the Organization could poten-
tially play within the fields of societal re-
integration and EU accession.

Reintegration

Reintegration has been an ongoing task
for Ukraine since the Russian defeat
around Kyiv in the first few months
of the war and even more so since
the successful Ukrainian counteroffensive
in the autumn of 2022. The recovery
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needs in liberated areas are significant.
Among those most frequently mentioned
by OSCE and Vienna-based interlocutors
were demining and environmental re-
habilitation, social-psychological support
for trauma-affected population groups,
refugee and IDP return and reintegra-

tion, combating human trafficking (in-
cluding the abduction of children to Rus-
sia), and accountability for violations of
international humanitarian and human
rights law.?” These needs are reflected in
the ten projects that are currently run by
the SPU (see table 1).

Project

Funding

Start date End date

Enhancing Ukraine’s Chemical Emergency Re-
sponse Capacity

€1,268,182

November 1, 2022 May 31, 2025

Strengthening Ukraine’s Financial Monitoring Sys-
tem Preparedness to Fight Money Laundering and
Financing of Terrorism Threats

€458,751

November 1, 2022 May 31, 2025

Support to Environmental Rehabilitation with Fo-
cus on Building National Humanitarian Mine Ac-
tion Capacities of Ukraine

€2,129,768

February 1, 2023 May 31, 2025

Support to National Stakeholders in Enhancing Ac-
cessibility of Constitutional Justice

€1,070,000

November 1, 2022 July 31,2025

Promoting Human Rights—Based Approaches in
Higher, Legal and School Education

€382,944

November 1, 2022 May 31, 2025

Safeguarding Human Rights through Courts, Phase
Two

€1,980,058

November 1, 2022 July 31, 2025

Strengthening Ability of Media Stakeholders to Ap-
ply Media Standards and Promote Media Literacy

€782,887

November 1, 2022 May 31, 2025

Environmental Monitoring of the War Against Uk-
raine and Recovery Strategy

€821,694

November 1, 2022 May 30, 2025

Strengthening Capacity of the National Police of
Ukraine to Combat Trafficking in Human Beings,
including Cyber-Enabled Crime

€1,454,741

November 1, 2022 May 31, 2025

Building the Capacity of National Stakeholders to
Provide Social and Psychological Support to People
in Time of War and During Post-Conflict Recovery

€1,400,283

November 1, 2022 May 31, 2025

Table 1. Projects being implemented by the Support Programme for Ukraine as on
August 31, 2023 (source: authors’ compilation based on OSCE data).

The ten projects currently being imple-
mented have all been carried over from
the PCU, demonstrating its logistical and
conceptual legacy. This has enabled the
continuation of important projects deal-
ing with reintegration and other chal-
lenges, including from before the start
of the full-scale Russian invasion of Uk-
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raine. It has also made it possible to re-
tain relevant personnel and thus to pre-
serve local and institutional expertise.?
In a broader sense, this has prevented
the disruption of the three-decades-long
presence of the OSCE in Ukraine and
has maintained both connections and
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goodwill in parts of the Ministry of For-
eign Affairs and some line ministries.?’

However, the environment in which
SPU projects are being implemented is
very different from that in which the
PCU operated after 2014, let alone at the
time of its inception in 1999.3° In addi-
tion, the OSCE’s credibility, especially in
the eyes of many Ukrainians, has dimin-
ished because it is seen as having failed
to prevent the February 2022 invasion,
is associated with the ill-fated Minsk ac-
cords, and is still considered a tool for
Russian influence.?! This also limits what
the OSCE will be able to contribute in
the future, with interlocutors remaining
sharply divided between those who cat-
egorically rule out the possibility of an-
other ceasefire monitoring mission3? and
those who foresee a future role for the
OSCE in this regard.??

Complementing some of the ongoing
SPU projects in the legal sphere, the
OSCE, through its Moscow Mechanism,
has also made important contributions
to documenting violations of internation-
al humanitarian and human rights law
during the Russian war of aggression.
These include a number of interim re-
ports by experts appointed by the OSCE
Office for Democratic Institutions and
Human Rights (ODIHR).34 This supports
other efforts to build capacity in this
area which can subsequently be drawn
upon in investigating, documenting, and
potentially prosecuting relevant crimes,
for example the destruction of the Ka-
khovka dam and hydroelectric power sta-
tion.’¢

Another key issue for reintegration,
and one that is closely linked to the EU

accession process, is “the reform of the
legal framework for national minorities”
recommended by the European Commis-
sion in its opinion on Ukraine’s member-
ship application in June 2022 and reiter-
ated in its 2023 country report.’” This
is an area in which the OSCE has con-
siderable and ongoing experience thanks
to its activities in the Balkans® and the
Baltics.3® While some OSCE and Vien-
na-based interlocutors considered this a
logical entry point for clearly relevant
and long-established OSCE expertise in
the form of the High Commissioner
on National Minorities,? their Ukraini-
an counterparts were much more skep-
tical in this regard. In particular, they
noted that any apparent encroachment
on the legal status of the Ukrainian lan-
guage would threaten the country’s na-
tional security*! and that granting broad
minority language rights not only to Rus-
sian speakers but also to members of
Ukraine’s Hungarian and Romanian na-
tional minorities would trigger resistance
from Ukrainian elites and civil society
alike.#? The Law on Amendments to the
Law of Ukraine “On National Minorities
(Communities) of Ukraine” on Certain
Issues of Exercising the Rights and Free-
doms of Persons Belonging to Nation-
al Minorities (Communities) of Ukraine
was adopted by the Ukrainian parliament
in September 2023. It made further pro-
gress towards aligning Ukraine with rel-
evant EU legislation on national minori-
ties. Among other things, the law guaran-
tees the right to education in national
minority languages but does not include
the Russian language in these provisions.
These views are also borne out in recent
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public opinion polls, according to which
52 percent of respondents believe that the
Russian language should not be taught
at all in schools, compared to the 33 per-
cent who believe that it should be taught
along with other foreign languages, with
only 6 percent believing that it should be
taught at the same level as the Ukrainian
language.®

A further example of transferable expe-
rience from the Balkans is the Southeast
European Cooperative Initiative (SECI).
Established in the 1990s, SECI is not very
widely known, even within the OSCE.#4
Its unique contribution has been to facil-
itate implementable recovery projects by
co-ordinating across the public and the
private sectors.* For several years, this ex-
perience has been transferred to Ukraine
and has included a number of projects,
including on the digital standardization
of good municipal governance services
in east Ukraine, the inclusion and eco-
nomic empowerment of Ukrainian ref-
ugees and IDPs, and a number of hu-
manitarian aid projects financed by pri-
vate sector donors.*¢ Other SECI projects,
such as the establishment of SECI Busi-
ness Advisory Council Missions in Kyiv,
Odesa, Kharkiv, and Mykolaiv, also dove-
tail with Ukraine’s broader (EU) reform
agenda.#” If properly scaled up, SECI’s
experience could facilitate the better lev-
eraging of private sector involvement, es-
pecially when it comes to the economic
reintegration of refugees, IDPs, and vet-
erans. However, facilitating more private
sector engagement in its contribution to
the Ukrainian recovery effort “would re-
quire a significant policy shift” for the
OSCE.*
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Societal reintegration will, to a signifi-
cant extent, need to be achieved at the
local level. It is also a critical factor in
the EU accession process, as decentraliza-
tion is key to resilient democratic insti-
tutions. This is a central concern for Uk-
rainian interlocutors, but one that is not
widely shared by OSCE and Vienna-based
interlocutors. From the point of view
of Ukrainian interlocutors representing
local self-government, the OSCE should
be involved in the continuation of decen-
tralization reform—one of the most suc-
cessful reforms in Ukraine over the past
decade.” According to local-level inter-
locutors in Ukraine, the current centrali-
zation of power, including through the
suspension of decentralization reform, is
“a path from democracy to Russian-style
autocracy,”? and “the EU must use all its
influence to preserve the achievements of
the decentralization reform.”s!

Accession

The example of decentralization is indi-
cative of the close connection between
the reintegration and the accession agen-
das. Ukraine’s reintegration objectives
are embedded in, and their success will
depend on, longer-term reform efforts
to restore and strengthen the country’s
resilience, including comprehensive in-
stitutional and legal reforms and econo-
mic recovery, all of which are “closely
aligned with the EU accession agenda.”s?
Here again, OSCE and Vienna-based in-
terlocutors stressed the relevance of the
OSCE’s experience in the Western Bal-
kans but also noted other examples of the
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Organization working with the EU on
pre-accession conditionality issues, such
as in the Baltic states and the 2004 and
2007 accession countries across Central
and Eastern and Southeastern Europe.3
There was also an awareness, however,
that the OSCE, in contrast to these earlier
experiences and ongoing projects in the
Western Balkans, is unlikely to be as en-
gaged and effective regarding Ukraine’s
accession,>* partly because Ukraine itself
was seen as “unlikely to want the OSCE
to contribute” to its accession prepara-
tions.>

There was less skepticism among Uk-
rainian interlocutors about how welcome
an OSCE contribution to pre-accession
reforms would be. For example, Ukrai-
nian interlocutors noted that the OSCE
could provide significant support to the
Ukrainian government in the implemen-
tation of the Commission’s recommen-
dations on freedom of the media.’
However, they also recognized that the
OSCE’s potential support of relevant le-
gal reforms will only have maximum im-
pact in the longer term and once martial
law has been lifted.>” In this context, it
is also important to consider the results
of a recent opinion poll carried out by
the Kyiv International Institute of Sociol-
ogy.*® While there is overwhelming pub-
lic support for EU accession (77%), only
just over a quarter of respondents (27%)
considered it necessary to prioritize re-
forms in order to fulfil the accession cri-
teria as soon as possible. More than two-
thirds of the respondents also thought
that further reforms were needed before
accession (43%) or that Ukraine was no-
where near ready for accession (25%),

confirming skepticism among our Ukrai-
nian and international interlocutors con-
cerning the likely speed of the accession
process and the likelihood of a broader
OSCE role within it in the immediate
future. At the same time, some of the
priorities identified by respondents, such
as the fight against corruption (38%),
prosecuting international crimes (33%),
and aiding liberated territories (31%),
clearly speak to existing OSCE expertise
and could provide opportunities for the
OSCE and the EU to co-operate on these
issues.

However, the European integration of
Ukraine itself faces several serious obsta-
cles. The first is state weakness and the re-
sistance of the Ukrainian elites to demo-
cratic reforms, combined with deep-seat-
ed corruption and economic degradation
(which began before the open Russian
invasion), which is partially offset by the
activity of Ukrainian civil society. With
the start of a full-scale Russian invasion,
these existing problems have been exacer-
bated,”® and the country is now further
from joining the European Union than it
was before the start of the conflict.®

The second obstacle is that there is
an increasingly contentious debate over
the nature of Ukraine’s accession process.
Irrespective of their own country’s mem-
bership, there was broad support among
OSCE and Vienna-based interlocutors for
Ukraine’s accession to the EU.®! How-
ever, there was also an insistence that
there cannot be any shortcuts in the ac-
cession process and that Ukraine must
fulfil all of the Copenhagen criteria be-
fore acceding.®? Ukrainian interlocutors,
by contrast, emphasized that the decision
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on Ukrainian membership should first
and foremost be a political one that takes
into account the specific circumstances of
the war, allowing the country to join on
the understanding that the Copenhagen
criteria will only be fully met at some
point after accession.®

The problem that arises for the OSCE
is that, given the current set-up of its
support for Ukraine, it has neither the
capacity nor, more importantly, the man-
date to directly contribute to the reforms
required under the EU accession proc-
ess. The OSCE is not an instrument of
EU policy. Under the Memorandum of
Understanding between Ukraine and the
OSCE on the functioning of the PCU,%
projects are initially proposed by Ukrai-
nian line ministries, which then negoti-
ate details with the SPU prior to sign-off
by the Ukrainian Ministry of Foreign Af-
fairs.> This long and bureaucratic proc-
ess and the ongoing war further reduces
the government’s capacity to deal with
it.%6 This can be a frustrating experience
for all stakeholders: as one interlocutor
noted, “even an EU-funded demining
project, which all sides agreed was a key
priority, took more than four months
to be approved.”® As line ministries are
effectively driving all project initiation,
their priorities, including domestic polit-
ical priorities, determine which projects
the OSCE will be asked to implement.
Thus, “the OSCE did not, and will not,
develop its own programs for reforming
Ukrainian institutions”®® and instead “re-
lies on the EU and the Ukrainian gov-
ernment, which together should reach
an agreement on the nature and scope
of the reforms.”® This notwithstanding,
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donor co-ordination, including between
the EU and the OSCE, works well,”® and
the broader recovery agenda has created
ample opportunities for the OSCE to sup-
port aspects of the EU accession process,
especially in relation to legal and institu-
tional reforms.”!

Recommendations

Ukraine’s recovery will be a resource-in-
tensive process requiring concerted inter-
national support and close co-ordination
between the Ukrainian government and
bilateral and multilateral donors. It poses
challenges that derive from the complex
nature of the conflict. What also makes
Ukraine’s recovery particular is that it is
closely tied to the country’s EU accession
agenda.

Within the parameters and limitations
discussed above, the OSCE can still con-
tribute to Ukraine’s recovery. Based on
the foregoing analysis and the input re-
ceived from OSCE and Vienna-based in-
terlocutors and contacts in Ukraine, we
offer the following recommendations.

Retain, expand, and further invest
i analysis, monitoring, and evaluation
capactty to proactively drive future program-
ming in consultation with key stakeholders.
Given the limited capacity of the Ukraini-
an government, the need to avoid dupli-
cating donor efforts, and the importance
of deconflicting projects on the ground,
the OSCE’s unique institutional knowl-
edge and networks across Ukraine and
in governmental institutions and non-
governmental organizations would be a
useful, and arguably unrivalled, asset in



https://doi.org/10.5771/9783748917366
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Supporting Recovery, Reintegration, and Accession

this regard. Participating States, especial-
ly those that are also members of other
regional and international organizations
and multilateral donor frameworks, need
to take a leading role in this regard.
This could take the form of a Group of
Friends or a special representative or per-
sonal envoy appointed by the Chairper-
son-in-Office or the Secretary General of
the OSCE.

Work more closely with other internation-
al organizations on future programming for
Ukraine recovery efforts. Building on the
OSCE’s experience in the Western Bal-
kans, multilateral donor co-ordination
and co-operation should be improved
with a view to Ukraine’s long-term recov-
ery needs. This should extend beyond
the EU and include the UN and its spe-
cialized agencies, as well as internation-
al financial institutions. Consultations
should also give due consideration to the
future institutional framework of multi-
lateral donor engagement with Ukraine.

Explore expanding existing funding be-
yond predominantly Western donors. Partic-
ipating States should involve the SPU
more closely in existing international re-
covery efforts, including the Multi-agen-
cy Donor Coordination Platform for Uk-
raine and the Ukraine Recovery Con-
ference. Existing OSCE Partners for Co-
operation could also be approached.

Facilitate entry points for the OSCE High
Commisstoner on National Minorities, the
OSCE Representative on Freedom of the Me-
dia, and ODIHR. As long as the OSCE as
a whole cannot provide a mandate for the
Organization’s support of the recovery ef-
fort in Ukraine, the SPU, as it is attached
to the Secretariat, should closely co-ordi-

nate with these institutions, which can
act more independently and could add
valuable critical expertise to both societal
reintegration and EU accession efforts.

Maximize existing niche expertise and ex-
perience in the economic and environmental
security dimension. The OSCE has well-es-
tablished expertise in facilitating projects
anchored in (but extending beyond) its
second dimension that are relevant to Uk-
raine, including mitigating the environ-
mental consequences of war (including
in the context of demining) and facilitat-
ing connectivity (including customs and
integrated border management).

Engage more directly with Ukrainian in-
stitutions at the regional and the local lev-
el. The overall success of Ukraine’s re-
covery will also depend on strengthen-
ing local resilience, and here the OSCE
can, through existing initiatives such as
SECI, facilitate the involvement of the
private sector, thereby meaningfully con-
tributing to projects that aid inclusive
economic recovery through job creation.

Manage expectations and rebuild trust.
At present, the OSCE has a limited (and
indeed a diminishing) capacity to deliv-
er on its core mandate and, especially
within Ukraine, suffers from a trust def-
icit. The Organization, key participating
States, and donors such as the EU must
therefore be careful to manage expecta-
tions about what the OSCE can contrib-
ute to the recovery effort within the cur-
rently existing constraints, using carefully
selected and judiciously designed projects
to rebuild trust in the Organization as
a dependable partner for both Ukraine’s
security and the security of the wider Eu-
ro-Asian and Euro-Atlantic area. Rebuilt
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trust can then serve as a foundation for
a more ambitious OSCE agenda for con-
tributing to Ukraine’s recovery in the lon-
ger term.
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The Intersection between Gender Inequalities and Corruption: OSCE
Research Efforts to Understand the Nexus

Arianna Brigant”

Abstract

Corruption has persisted over time, often accompanied by gender inequalities, highlighting
the systemic nature of these challenges. The interconnectedness of these phenomena can be
traced back to power imbalances and the misuse of entrusted authority, which impedes progress
towards an inclusive and just society. Although the harmful effects of corruption are widespread
in society as a whole, certain types of corruption disproportionately affect women. The OSCE
has conducted research and data collection to investigate the link between these two issues and
to address the lack of data and gender-sensitive reporting mechanisms. However, the results of
this study only provide a preliminary overview. The absence of definitive conclusions should
encourage readers and researchers to engage in further in-depth investigations to understand
these phenomena. Recognizing the necessity of continued research serves as a call to action.
This paper also offers recommendations for anti-corruption and gender equality professionals,
contributing to creating a more ethical and equitable society.
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Introduction

Corruption, which involves using pub-
lic power for personal gain, has been
around for a long time, and it harms peo-
ple of all genders in diverse ways.! It is
among the most harmful factors affecting

* Arianna Briganti
NOVE. Caring Humans
ariannabriganti@novecaringhumans.org

economies worldwide. It weakens insti-
tutions, erodes public trust, undermines
fair competition, and discourages invest-
ment.? Corrupt practices also hinder ac-
cess to basic necessities such as health-
care, education, and clean water, harm-
ing subjective factors such as personal
well-being and happiness. Corruption’s
financial and economic costs are enor-
mous: $1 trillion is paid in bribes
per year.> The Sustainable Development
Goals (SDGs) highlight the connection
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between corruption and the establish-
ment of peaceful, fair, and inclusive soci-
eties. SDG 16—Peace, Justice, and Strong
Institutions—has the specific objectives
of combating bribery, enhancing institu-
tional strength, and facilitating access to
information. This goal is essential in it
self and interlinks with every other SDG.
However, it is SDG 5, namely achiev-
ing gender equality and empowering all
women and girls, that feeds into every
other SDG cross-cuttingly.

Means of tackling corruption, wheth-
er from a preventive, repressive, or aware-
ness-raising perspective, have led to many
policies, international agreements, and
anti-corruption programs, though not al-
ways with the expected outcomes. How-
ever, despite much research on corrup-
tion, the connection between gender in-
equalities and corrupt practices is often
ignored, not thoroughly examined, and
met with doubt. The evidence demon-
strates a close link between corruption
and gender inequalities, both of which
are intricately tied to uneven power struc-
tures.*

These structures create environments
where certain individuals or groups wield
disproportionate power, enabling the
perpetuation of corrupt practices and re-
inforcing gender disparities. These pow-
er imbalances are pivotal to fostering
and sustaining corruption and gender
inequalities, intertwining within systems
that perpetuate such unequal dynamics.
This cyclical nature forms a self-reinforc-
ing loop wherein unequal power struc-
tures facilitate corrupt practices, further
entrenching gender inequalities.

94

Gender inequalities span disparities in
opportunities, resources, and outcomes
across various spheres, including educa-
tion, employment, healthcare, and politi-
cal representation.’ Uneven power struc-
tures that predominantly favor men per-
petuate them, limiting opportunities for
women. Additionally, gender discrimina-
tion and unequal treatment significantly
impact individuals’ prospects, contribu-
ting to educational and employment dis-
parities.

The correlation between uneven pow-
er structures and gender inequalities ex-
tends beyond mere association; they are
interlinked causal factors. These struc-
tures reinforce existing gender disparities
by bolstering inequality. Addressing these
imbalances is critical not only to gender
equality but also to combating corrup-
tion.® The deeply ingrained patriarchal
values in these systems foster both gen-
der inequalities and a conducive environ-
ment for corrupt practices, jeopardizing
stability and security.

Although women’s participation in
building a stable society is widely recog-
nized as indispensable,” gendered threats
to stability and security are on the rise.
Also, as the COVID-19 pandemic has
recently revealed, magnifying existing in-
equalities, the separation of the work of
social reproduction (traditionally associ-
ated with women) from that of economic
production (associated with men) is still
widespread. Globally, women do three
times as much unpaid care and domestic
work as men,® making “the gender gap
in unpaid care work one of the most glar-
ing manifestations of inequality between
men and women around the world”;? 606
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million working-age women perform un-
paid care and domestic work full-time,
compared to just 41 million men.!® Un-
paid care and domestic work contributes
significantly to economic growth by pro-
moting health, productivity, and creativi-
ty. However, it often goes unrecognized
and undervalued in social and economic
policy discussions. Recognizing the soci-
etal value of unpaid care work and re-
distributing labor equitably are essential
steps in mitigating gender inequalities
and reducing vulnerabilities that foster
corruption.

This paper delves into the interconnec-
ted nature of gender inequalities and cor-
rupt practices, exploring their mutual in-
fluence and impact. To this end, it exam-
ines the initiatives of two OSCE field
offices, Albania and North Macedonia,
along with the Secretariat, in recognizing
and studying the relationship between
these phenomena. This exploration does
not aim to present conclusive findings
but rather underscores the necessity of
further research. This absence of defini-
tive conclusions signals the urgency of
more comprehensive investigations into
these interlinked phenomena, which are
crucial to unveiling their scale and under-
standing their detrimental impact on so-
ciety. Acknowledging the need for addi-
tional research is indicative of a pressing
call to immediate action.

The first part of the narrative focuses
on the existing body of international re-
search, highlighting that corruption and
gender inequalities are mutually reinforc-
ing. Data from two specific public serv-
ices—education and healthcare—is pro-
vided. These sectors were chosen as evi-

dence reveals that women tend to rely
on these services in various ways more
than men due to societal, cultural, and
biological factors.!! For example, world-
wide, more than 64 percent of the pub-
lic sector education workforce is female,
and women account for more than 70
percent of workers in the healthcare sec-
tor.!? However, while data shows a sig-
nificant female presence in the education
and healthcare workforce, this statistic
doesn’t inherently capture the challenges
girls and women encounter in accessing
education and healthcare services, nor
does it address the barriers women have
to face to enter the labor market. This
paper explores these critical challenges.
Sex as a currency of corruption and the
significant power disparities involved are
also debated.

In the second part of the paper, the
OSCE’s research findings are elucidated,
particularly those collected during the
preliminary investigation by the Presence
in Albania on the above-mentioned pub-
lic sectors. Acknowledging the available
international studies, the OSCE Secretar-
iat’s Gender Issues Programme offers a
conceptualization of sextortion in its ex-
plorative work on gendered forms of cor-
ruption. The commitment of the OSCE
Mission to Skopje to investigating the
legal and institutional response to sextor-
tion is also explored. The paper ends by
offering practical recommendations that
have the scope to guide further research
on the gendered impact of corruption on
society as a whole.
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Corruption in public services

Social norms, discriminatory institutions,
and gendered stereotypes that shroud
women in the mist of unpaid care and
domestic work—which includes caring
for children and the elderly—make them
more dependent on public services, par-
ticularly healthcare and education.

Gender and healthcare

Research by the World Health Organiza-
tion!3 has found that social factors and
power imbalances, such as childhood
abuse, partner violence, gendered fami-
ly roles, and the social experience of
motherhood, play a critical role in wom-
en’s health.'* These factors may lead to
anxiety, depression, suicide, post-traumat-
ic stress, and substance abuse.!> Global-
ly, healthcare has a high corruption lev-
el, and biased budget allocations, absen-
teeism, theft, and embezzlement prolif-
erate throughout the system.'® In such
an environment, it is crucial to acknowl-
edge that corruption can affect women’s
health differently than men’s health, de-
pending on the system’s culture, econo-
mic factors, and level of corruption and
governance. Ensuring fair healthcare for
all is a fundamental human right; there-
fore, tackling these specific vulnerabili-
ties is essential. Moreover, for various
reasons, women are often more negative-
ly affected by corruption in healthcare
than men.! Firstly, they require specif-
ic healthcare services related to reproduc-
tive health, maternal care, and family
planning. Women’s health is put at risk
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if these services are of poor quality or
unavailable due to corrupt practices. Sec-
ondly, women often bear a significant
burden of the healthcare costs for their
families. When corruption raises the cost
of the service, it can have a disproportion-
ate economic impact on women, who
may be responsible for their family’s
health expenses. Thirdly, in some health-
care settings, women, particularly when
pregnant, may be more vulnerable to
demands for bribes by medical person-
nel due to their urgent need to access
care.!® Fourthly, in many societies, wom-
en may have limited decision-making
power within their households and com-
munities, making them more vulnerable
to corrupt practices and less likely to
challenge or report corruption in health-
care. Lastly, women’s voices and concerns
are often underrepresented in decision-
making processes related to healthcare
governance and oversight.!?

Gender and education

In various nations, reliance on public ed-
ucation is substantial. The education sys-
tem needs to be fair and trustworthy to
build an inclusive society. Education is
not only essential for economic growth
but also contributes significantly to per-
sonal development, cultural enrichment,
and social cohesion.

Corruption within the education sec-
tor can hinder development by impair-
ing the creation of competent, ethical in-
dividuals for future leadership and the
workforce. Gender-specific corruption is
often overlooked, yet it can manifest itself
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in many ways. For instance, although bia-
ses vary by context, interacting with spe-
cific cultural norms, in many parts of the
world households decide which children
to send to school and how much to spend
on those enrolled. Hence, in a context of
gender disparities, a child’s gender may
inform education spending decisions, of-
ten in a way that is unfavorable to girls.?
Discrimination against girls extends to re-
duced access to quality schools, resources,
and learning materials, exacerbating the
challenges faced due to societal biases.
This also hinders their ability to break
free from poverty cycles by accessing the
labor market.

Other examples of corrupt practices
in education include cheating, bribery,
nepotism, and favoritism in school
admissions; corruption in the procure-
ment of textbooks and supplies; and
theft or diversion of funds and equip-
ment. Additionally, there are issues
concerning teacher management; corrup-
tion in recruitment, posting, and pro-
motion; teacher misconduct, including
sexual harassment by teachers and sex-
tortion; school-related gender-based vio-
lence; and the exploitation of child labor
in schools.?!

Sex as a currency of corruption

When sexual favors constitute the curren-
cy of corruption, the content of the ex-
change is gendered.?? Sextortion—a spe-
cific form of corruption—can affect both
genders differently but tends to impact
women at far higher rates than men,
often with more severe consequences.?

Sextortion is “a type of corruption that
involves an implicit or explicit request to
an individual to engage in any kind of
unwanted sexual activity in exchange for
exercising power entrusted to someone
occupying a position of authority, and it
chiefly affects women.”?# It is essential to
notice that it is not the use of sexual activ-
ity to obtain an advantage but the result
of abuse of power and thus a sexualized
form of corruption.?s It is considered a
silent form of corruption that has only re-
cently been understood as a distinct phe-
nomenon. Sextortion often becomes nor-
malized and institutionalized in various
contexts, becoming an accepted part of
daily life.2¢ Even researchers have failed
to ask the right questions of survivors,
who often do not receive justice. This has
also led to a chronic lack of data and re-
porting mechanisms, which most recent
research addresses, including that by the
OSCE.

Sextortion occurs when the power dis-
parities between the two parties are sig-
nificant, and often the bribe-payer does
not have sufficient monetary resources to
pay. According to Transparency Interna-
tional—which in 2019, for the first time,
included questions on sextortion in its
Global Corruption Barometer—the fol-
lowing conditions must be met: abuse of
authority by the perpetrator; a quid pro
quo;?” and psychological coercion.?® The
conceptualization of sextortion is still
controversial, and in the absence of leg-
islation directly targeting sex-related abu-
ses of authority, experts often use exist-
ing legal frameworks that can be broad-
ly divided into corruption laws and gen-
der-based violence laws. Although these
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laws overlap and are all valuable tools
for addressing the abuse of authority to
obtain sexual favors, the challenge is that
“prosecution may be less likely to occur
under either of these legal frameworks,
as sextortion cases may be considered be-
yond the scope of either.”?

Research by the International Associa-
tion of Women Judges (IAW]) highlights
a significant limitation of using corrup-
tion laws in cases where sex is the curren-
cy of corruption. Most corruption laws
tend to criminalize the offer and the pro-
vision of a bribe, potentially criminaliz-
ing the victim.3® This underscores the
need for the critical engagement of all
stakeholders to create legislation that ad-
dresses cases where corruption and sexu-
al abuse intersect and that protects sur-
vivors. Also, some individuals may not
understand that being asked for sex is a
form of corruption in which sex consti-
tutes the currency of the bribe. They may
not even know they have been the vic-
tims of corruption. Moreover, women’s
often weaker socioeconomic position can
result in less power to seek legal protec-
tion or access to justice. Corrupt judicia-
ries and law enforcement officials can
reinforce discrimination against women
in many ways, from ruling against them
on specific issues like divorce or property
rights to protecting the perpetrators of
gender violence. Data shows that women
tend to report corruption less frequent-
ly than men, which could result from
shame and fear of retaliation or of not be-
ing believed, especially regarding stigma-
tized issues like sextortion.3! Even if they
are familiar with their rights, they can
feel less empowered to use them, mainly
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if gender-sensitive reporting mechanisms
(i.e., dedicated hotlines and web-based
reporting platforms) are not in place. Fi-
nally, corrupt practices enable gendered
crimes such as human trafficking. While
boys and men can also be victims, in
particular for labor, most of those identi-
fied as trafficked for commercial sex are
women and girls.3? Sextortion involves
coercing victims, for example through
the threat of disclosing intimate images
or information. Women and girls are ma-
nipulated or coerced into exploitative sit-
uations under the threat of humiliation
or exposure.

The United Nations Office on Drugs
and Crime reports that for every ten
survivors of human trafficking detected
globally, five are adult women and two
are girls.33 Corruption is involved at mul-
tiple stages in the recruitment and ex-
ploitation of individuals. Human traffick-
ing networks rely on corrupt practices
to produce fake documents, pay off law
enforcement, and obstruct justice when
these crimes reach the courts.3* Corrup-
tion can also enable gender violence,
from rape and sexual harassment to femi-
cide, by allowing perpetrators to remain
unpunished by abusing positions of pow-
er or bribing law enforcement officials.

The OSCE’s engagement in tackling
gender inequalities and corruption

OSCE strategic documents and
commitments

The OSCE supports participating States
in promoting gender equality as a critical
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component of its comprehensive securi-
ty approach. The 2003 Maastricht OSCE
Strategy Document for the Economic and
Environmental Dimension, along with
various Ministerial Council Decisions,
are the guiding principles for the Organ-
ization’s efforts to prevent and combat
corruption.?® The OSCE Dublin Declara-
tion in 2012 emphasized the importance
of women’s and men’s equal participa-
tion in fighting corruption. OSCE par-
ticipating States recognized that women
are disproportionately affected by corrup-
tion and called for greater engagement
to promote their participation in anti-cor-
ruption activities to achieve gender equal-
ity.3¢ Another milestone is the Ministerial
Council Decision on the OSCE’s Action
Plan for the Promotion of Gender Equal-
ity, adopted in Sofia in 2004 (still not
fully updated).?” It reinforces the Athens
Ministerial Council Decision?® on wom-
en’s participation in political and public
life and recognizes that women’s partic-
ipation in the economic sphere contrib-
utes significantly to economic recovery,
sustainable growth, and the creation of
cohesive societies and is thus essential to
the security and stability of the OSCE re-
gion.

The 2020 Ministerial Council Deci-
sion—steered by the Albanian Chairper-
sonship—on Preventing and Combating
Corruption through Digitalization and
Increased Transparency highlights “the
full, equal and meaningful participation
of women in the development and im-
plementation of relevant anti-corruption
activities, with the view to achieving gen-
der equality, and taking into account

that corruption disproportionately affects
women and the vulnerable.”*®

Despite undeniable general progress
towards achieving gender equality, OSCE
anti-corruption work still lacks a fully in-
tegrated gendered approach. One notice-
able limitation is that it still relies on a
binary definition of gender. In reality, ho-
mosocial capital*® has negative effects not
only on women but also on men who do
not adhere to the specific type of mascu-
linity that is based on patriarchal values.
Having individuals in decision-making
roles who prefer those who are perceived
as belonging to the same gender can limit
diversity, stifling innovation and hinder-
ing a range of perspectives.

The findings of OSCE research projects

In 2020, the OSCE Presence in Albania—
Department of Governance in Economic
and Environmental Issues (GEEID)—star-
ted a preliminary investigation of the
gendered impact of corruption in the Al-
banian healthcare and tertiary education
sectors.*! The scope of the research in
these two sectors was defined through
preliminary outreach, exploratory inter-
views with activists and development
practitioners, desk research, and in-depth
interviews with service users and provid-
ers.

Strong patriarchal structures are still
prevalent in Albania, permeating every
aspect of society. Even with the numer-
ous Albanian women in politics and
the impressive achievement of Albania’s
ranking first for the share of women
cabinet ministers and forty-second for
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the percentage of women in parliament
globally,3! only a few enjoy actual deci-
sion-making power. More than represen-
tation is needed, as counting the number
of women in political office does not
provide a complete picture of women’s
political power. Political and social life
is mainly organized according to male
norms, values, and lifestyles. Women are
often expected to care for their extended
family and handle public services such
as healthcare and education more than
men.*

In December 2021, GEEID organized
an international conference called “Rais-
ing Awareness on Gender and Corrup-
tion”™ to present the findings of its pre-
liminary investigation. The conference
was held in Tirana and opened by
the OSCE Secretary General to raise
awareness of the plethora of opportu-
nities that gender-specific approaches
to fighting corruption offer for boost-
ing socioeconomic growth and security
and consolidating democratic practice.
GEEID invited in-depth single-country
analyses of corruption and comparative
studies to grasp how corruption and gen-
der inequalities intersect with and under-
mine accountability, transparency, econo-
mic development, and power structures.

The research points out that there is
indeed a correlation between gender in-
equalities and corrupt practices in Alba-
nia.** However, nationwide research and
comprehensive data collection, including
from official sources, are required for
more conclusive findings. Data on cor-
ruption collected by state institutions is
not disaggregated at a sufficient level, sys-
tematized, or analyzed. Building an offi-
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cial complaint management system that
adopts an intersectional perspective®® and
disaggregates data by sex, socioeconomic
factors, geography, education level, eth-
nicity, and gender identity is critical.

In the healthcare sector, the findings
of the preliminary investigation reveal
no institutional barriers to petty bribery
in healthcare service delivery, where in-
formal cash payments in response to a
direct or indirect request by the doctor
are widespread. Although desk research
found that corruption disproportionately
impacts women, the interviews did not
identify gender-related aspects. However,
one female patient and one female care-
giver reported that informal payments
were usually negotiated with men in
the family.#6 The research also focused
on higher education. Albanian university
students and professors report that nep-
otism affects gender equity in student
admissions and staff appointments.#” Fur-
ther research is needed to explore the
impact of these practices on women’s ca-
reers and life opportunities.

Though representative data was lack-
ing at the time of data collection, initial
qualitative research also suggests that sex-
tortion is prevalent in Albanian higher
education. The study makes an interest-
ing point: some people are not easily
able to recognize gender-specific aspects
of corruption in Albania’s healthcare or
higher education contexts. This might
be explained by cultural norms about
gender disparities that society normal-
izes rather than tackling. Cultural norms
and societal acceptance of gender dispar-
ities can significantly perpetuate corrupt
practices such as demanding bribes or
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favors in exchange for needed medical
care, which is accepted as a part of every-
day life rather than a breach of laws.

During the same conference, the
OSCE  Secretariat’s  Gender  Issues
Programme presented its analysis “Gen-
der and Corruption: What Do We
Know?”48 The paper offers a summary of
existing international research on corrup-
tion and gender and addresses the vital
question of how men and women are
impacted differently by corruption. The
findings confirm that women face higher
corruption risks in informal employment
and access to services. Poverty, gender in-
equality, and corruption are all intercon-
nected. Intersectionality plays a crucial
role as, for instance, migrant women face
higher risks of exploitation than men.#
Due to limited financial means and high
perceptions of corruption, women are of-
ten reluctant to report cases to the police
or the judiciary. The research looked at
sextortion and the challenges of prosecut-
ing sextortion.

At the time of writing, the OSCE
Gender Issues Programme continues to
raise awareness about gender in the en-
tire OSCE region and to promote the
mainstreaming of gender in all OSCE an-
ti-corruption programs. It is also research-
ing the impact of gendered forms of cor-
ruption on access to natural resources.
To this end, the team set up a cross-di-
mensional working group with represen-
tatives of several field operations in Cen-
tral Asia and Southeastern Europe to dis-
cuss key objectives for the OSCE’s work
and to train OSCE anti-corruption per-
sonnel throughout the OSCE region.

It is worth mentioning the work of
the OSCE Mission to Skopje, which was
prompted by the lack of available data
and which, in 2020, developed a discus-
sion paper that explores how corruption
deepens the social, cultural, political, and
institutional discrimination women face
daily in North Macedonia.’® In 2021,
the Skopje team thoroughly investigated
the legal and institutional response to
sextortion in the country. The study “Sex-
ual Extortion as an Act of Corruption:
Legal and Institutional Response”! was
enriched by a public opinion survey cov-
ering 1,013 North Macedonian women
from different ethnic communities, eco-
nomic statuses, and education levels. Of
the respondents, 78 percent recognized
the extortion of sexual services’? by pub-
lic sector employees in exchange for pro-
viding a public service as a form of cor-
ruption. More than half of the respond-
ents stated that holders of public office
and authority in a position of power
sometimes request sexual services instead
of money/bribes in exchange for provid-
ing public services, and 21.5 percent of
them stated that this happens very of-
ten. Two-thirds of the respondents be-
lieve that the extortion of sexual services
in exchange for receiving a public serv-
ice (mainly in education and healthcare)
happens in both the public and the pri-
vate sector. Out of 142 respondents, 40
percent expressed distrust in the system
as reporting would have no effect and
they would be faced with shame and
judgment by the authorities.

Despite the collection of data in North
Macedonia and Albania and the efforts
made by the OSCE Secretariat’s Gender
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Issues Programme to initiate internal
discussions on gender-responsive anti-cor-
ruption measures, the lack of data re-
mains a significant issue that limits OSCE
findings.

Recommendations

This paper stresses that combating cor-
ruption and achieving gender equality is
critical for global stability and prosperi-
ty. The combination of the two can lead
to negative reinforcement and become
a threat multiplier if not adequately ad-
dressed. The OSCE has been investigat-
ing this nexus for several years. However,
the OSCE has not conducted in-depth re-
search on its entire region; it has only
carried out initial investigations in Alba-
nia and North Macedonia, through the
respective field offices. Hence, its find-
ings are geographically circumscribed.
With its regional reach, the OSCE should
broaden the scope of its data collection
and gather qualitative information on
gender-based corruption that encompass-
es all participating States. Deepening re-
search in Albania and North Macedonia
and expanding the scope of data collec-
tion to encompass a larger geographical
region will enhance research efforts and
bridge the existing data gap. Another sig-
nificant limitation is that OSCE research
is based on a binary definition of gen-
der. Intersectionality, including non-bi-
nary people and other vulnerable groups,
should be applied in future analyses.

The following measures would help
the OSCE and its participating States to
achieve their objectives of fighting cor-
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ruption and building a fairer and more
inclusive environment for all.

Deepening understanding of gendered
forms of corruption. Researchers and
practitioners of both anti-corruption
and gender issues must deepen their
understanding of gendered forms of cor-
ruption. Every piece of research undertak-
en by the OSCE so far highlights the ab-
sence of data to illustrate the scope of
the problem. More advocacy for research
should include gender-disaggregated data
collection and analysis to guide OSCE
programmatic activities and policy inter-
ventions.

Addressing diverse individual needs equi-
tably. Gender-sensitive anti-corruption
programs and gender-sensitive whistle-
blower reporting and protection systems
that prioritize a survivor-centered ap-
proach must be put in place to ensure
that people’s different needs are consid-
ered equitably. To this end, it is impera-
tive to recognize the risk of retaliation
in male-dominated environments; ensur-
ing confidentiality and respect for the pri-
vacy and safety of individuals is crucial.
Providing various reporting channels, in-
cluding anonymous options, represents
an incentive for individuals to report
crimes. It is also crucial to include anti-
corruption efforts in a gender equality
agenda to address discrimination and in-
equality at its roots.

Incentivizing women’s initiatives. Wom-
en’s representation in decision-making
positions is necessary but not sufficient.
When considering women’s role in ach-
ieving peace and security and promoting
anti-corruption, accountability, and trans-
parency, it is essential to look beyond
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increasing the number of women in-
volved. Continuing to incentivize wom-
en’s networks and initiatives within the
OSCE and beyond will have a positive
ripple effect and will serve as good prac-
tice.

Implementing  targeted anti-corruption
measures within bealthcare systems to safe-
guard women’s health rights. Ensuring
equitable and fair healthcare access for
women requires a comprehensive strate-
gy for addressing systemic corruption and
gender-specific vulnerabilities in health-
care. This strategy should encompass es-
tablishing oversight bodies or mechan-
isms specifically aimed at addressing gen-
der-specific vulnerabilities to corruption
within healthcare; enhancing transparent
and gender-responsive budget allocations
and resource management for women’s
health services to secure fair and equi-
table access; developing initiatives that
provide education to women about their
healthcare rights; fostering the active in-
volvement of women in decision-making
processes within healthcare governance
to address their concerns; and training
healthcare professionals on ethical stand-
ards and integrity to mitigate gender-
based corruption, particularly in instan-
ces where women are pressured or co-
erced into paying bribes for essential care.

Strengthening transparency and account-
ability in education. Strengthening trans-
parency and accountability mechanisms
within educational institutions can mit-
igate corrupt practices such as bribery,
nepotism, and the misallocation of re-
sources. Additionally, promoting inclu-
sive policies and programs that actively
address gender disparities in education

by providing equal opportunities and re-
sources for girls could help to combat
gender-specific corruption. Investing in
awareness campaigns and training for ed-
ucators in recognizing and preventing
gender-based violence and exploitation
in schools would contribute to creating
safer and more equitable learning envi-
ronments. Such measures would improve
the quality of education and foster social
cohesion and personal development, ulti-
mately contributing to more ethical and
competent future leaders.

Developing bebavioral change strategies.
Comprehensive behavioral change strat-
egies should be developed and imple-
mented to shed light on and rectify dis-
criminatory behaviors and overcome gen-
der biases within healthcare and educa-
tion systems. These strategies should in-
volve targeted interventions, awareness
campaigns, and training programs for
stakeholders, including healthcare pro-
viders, educators, policymakers, and com-
munity leaders. Emphasis should be put
on the importance of gender equality, in-
clusivity, and fair treatment to foster a
more equitable environment for all gen-
ders within these critical sectors.

Tackling financial systems and auditing
in healthcare and education sectors. It is
essential to ensure accessible and regu-
larly audited financial information to
track and scrutinize resource allocation,
expenditure, and fund management. This
will foster accountability, uncover poten-
tial financial irregularities or biases, and
enable informed decision-making to pri-
oritize equitable resource distribution
for both healthcare and education, thus
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enhancing their accessibility and quality
for all genders.

Establishing survivor-centered complaint
mechanisms for sextortion. More data is
needed on sextortion to understand who
is affected and what mechanisms allow
it to occur. The discussion around sextor-
tion is still centered on women’s experi-
ence, but this partial view doesn’t repre-
sent the complexity of society. Identify-
ing the factors that contribute to its oc-
currence and the individuals or groups
most at risk is crucial. Policymakers, law
enforcement, and the judiciary must be
trained to understand the phenomenon
as a crime, although it is still not uni-
versally and legally defined and reflec-
ted in specific legislation. Shame, stigma,
and cultural barriers around this concept
must be overcome with specific tools, in-
cluding peer education programs, legal
information, and collaboration with ad-
vocacy groups. To this end, establishing
survivor-centered complaint mechanisms
at the national and the local level is im-
perative for helping survivors to come
forward and gain trust in the justice
system. Examples include the creation
of hotlines, whistleblower protection pro-
grams, online reporting platforms that
guarantee anonymity, and independent
oversight bodies to investigate high-rank-
ing officials.
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Abstract

This paper shows how deteriorating relations between Russia and Western OSCE participating
States have led to the erosion of conventional arms control in Europe. It also examines the
potential of soft conventional arms control during heightened military tension, focusing on the
period of 2021-2023, when Russia first prepared and then carried out its full-fledged invasion
of Ukraine. The paper concludes with suggestions for future avenues for conventional arms

control in Europe.
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Introduction

Russia’s full-scale invasion of Ukraine has
exacted a great human toll and has made
any attempt to renew common European
security futile.! Because of the war, the
OSCE and its web of interlocking and
mutually reinforcing arms control obliga-
tions and commitments find themselves
in a political environment that is contra-
ry to the founding principles and spirit
of the Helsinki Final Act of 1975. This
paper examines the utility and erosion
of the OSCE’s arms control instruments

* Gabriela Iveliz Rosa Herndndez
Center for Naval Analyses (CNA)
gabriela.i.rosa@outlook.com

against the backdrop of heightened ten-
sion among participating States. It show-
cases how participating States have used
soft conventional arms control tools to
mitigate the risk of military incidents as a
result of the Russian invasion of Ukraine.

Soft arms control agreements are fo-
cused on openness and transparency and
are often linked to confidence- and se-
curity-building measures (CSBMs). They
are likely to be politically binding docu-
ments with language that recommends
specific actions. Political agreements do
not raise legal obligations, and no ratifica-
tion is needed. They are therefore more
flexible. Hard arms control agreements
tend to focus on concrete reductions and
specific kinds of armaments. They are
often legally binding, more rigid, and
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more directive. Nonetheless, these terms
are not mutually exclusive. An agreement
can focus on openness and transparency
but still be legally binding, such as in the
case of the Open Skies Treaty. Both soft
and hard arms control agreements may
also serve as signaling tools for participat-
ing States.

This paper suggests that soft measures
may be useful in times of inter-state mili-
tary competition, to prevent mispercep-
tion of military activities. Soft conven-
tional arms control agreements tailored
to prevent misinterpretation offer an at-
tractive option for OSCE participating
States in the foreseeable future as states
can take advantage of the flexibility these
agreements provide. By contrast, hard
conventional arms control agreements
with legal obligations are likely to be
seen as intrusive and undesirable.

This paper first provides an overview
of conventional arms control instruments
in Europe: the Vienna Document (VD),
the Open Skies Treaty, and the Treaty on
Conventional Armed Forces in Europe
(CFE). It then focuses on the erosion of
the CFE Treaty and the Open Skies Trea-
ty and the dilemma faced by participating
States between legal obligations and mili-
tary transparency, on the one hand, and
deterrence needs, on the other. The third
section chronicles the use of the VD as
both a signaling tool and an early warn-
ing mechanism, showing how participat-
ing States used the VD to publicly call
out Russia’s obfuscation of its military
activities on the eve of its full-scale inva-
sion of Ukraine. The fourth section exam-
ines how participating States have used
soft conventional arms control tools to
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mitigate military incidents arising from
Russia’s war against Ukraine and argues
that incident management should be pri-
oritized. In conclusion, the paper stresses
that soft arms control tools remain a fea-
sible option for lowering the temperature
in times of high tension.

Conventional arms control instruments

Conversations about conventional arms
control can be traced back to the late
1960s. The 1975 CSCE Helsinki Final Act
laid the foundations for CSBMs, break-
ing ground on the adoption of an agree-
ment on prior notification of major mili-
tary maneuvers in Europe exceeding a
total of 25,000 troops.? Just over a dec-
ade later, in 1986, thirty-five countries
met in Stockholm under the auspices of
the CSCE and adopted the Stockholm
Document. This marked the first time
state parties agreed to concrete and ver-
ifiable CSBMs.? These provisions were
then incorporated and expanded in the
Vienna Document of 1990, perhaps the
OSCE’s most resilient instrument in the
field of arms control. The VD is a series
of CSBMs designed to allow participants
to observe and notify each other, inter
alia, of their military exercises. Its provi-
sions include comprehensive military in-
formation exchange and military-to-mili-
tary contacts, as well as other relevant
activities intended to prevent the misin-
terpretation of military movements.* To
this day, the VD has been updated four
times, with the last iteration being adop-
ted in 2011.
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Conventional arms control rose on the
agenda following the signing of the In-
termediate-Range Nuclear Forces Treaty
in 1987, as non-nuclear forces assumed
greater military importance following
the removal of land-based theater-range
missiles in Europe.’ In 1989, President
George H. W. Bush revived the idea of
an agreement between the United States
and the USSR allowing aerial flights over
each other’s territory. This became the
basis for the 1992 Open Skies Treaty,
which would allow the state parties to
conduct short-notice, unarmed reconnais-
sance flights over each other’s entire terri-
tory to collect data on military forces and
activities.®

Analysts have noted that the history
of conventional arms control and CSBMs
runs parallel to the improvement of in-
ter-state relations in Europe, changes in
force postures, and reduced threat percep-
tions.” These improvements heralded the
way forward for what had been an idea
in the making for years: the CFE Treaty,
signed in 1990. Often hailed as the “cor-
nerstone of European security,” it estab-
lished agreed-upon ceilings for holdings
of battle tanks, armored combat vehicles,
artillery pieces, combat aircraft, and at-
tack helicopters. By reducing this “treaty-
limited equipment,” the Treaty followed
the logic of an offensive-defensive rela-
tionship: a stable balance of (offensive)
conventional forces between NATO and
the Warsaw Pact would eliminate both
sides’ ability to launch a surprise attack
and to initiate large-scale offensive action
in Europe.

The three agreements described above
were linked together by the 1996 Frame-
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work for Arms Control (the Lisbon
Document), which was designed to give
conceptual and structural coherence to
the OSCE’s arms control efforts.® It ac-
knowledged that the CFE Treaty estab-
lished a core of military stability and pre-
dictability, that the VD brought increased
transparency and mutual confidence in
regard to military activities, and that the
Open Skies Treaty was a tool that could
make a major contribution to transparen-
cy and openness. The Lisbon Document
underlined the role of these agreements
as the basis of a web of interlocking,
mutually reinforcing arms control obliga-
tions and commitments that linked exist-
ing and future arms control efforts in a
comprehensive structure.

The erosion of legally binding
conventional arms control mechanisms

Analysts and scholars alike have long
argued that the deterioration of conven-
tional arms control correlates with wor-
sening Western-Russian relations.” Wor-
sening tensions and heightened periods
of inter-state competition have put par-
ticipating States in a difficult position,
where they must weigh the benefits of
transparency and the fulfillment of their
legal obligations against military utility.
Given these developments and height-
ened tensions between Russia and West-
ern states, Western participating States
moved to emphasize the signaling and
monitoring aspects of these agreements.
For instance, NATO members used the
Open Skies Treaty to document Russian
adventurism at least until the United
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States exited the Treaty in 2020 and Rus-
sia’s 2021 withdrawal. In 2014, the Uni-
ted States and its allies used more than
ten Open Skies Treaty overflights cover-
ing “thousands of square miles” of Uk-
rainian and Russian territory to collect
photos of Russian forces and their move-
ments.!® In 2018, the United States also
used the Treaty to signal its commitment
to Ukraine after Russia seized three Uk-
rainian vessels off Crimea.

Moreover, the selective implementa-
tion of agreements by some participating
States in periods of enmity has led oth-
ers to worry that military transparency
and restraint could undermine their own
flexibility and overall deterrence needs.
For instance, Russia’s suspension of its
obligations under the CFE Treaty in 2007
prompted NATO members to announce
that while they would continue to im-
plement the Treaty in relation to all oth-
er Treaty members, they would cease
carrying out their Treaty obligations to-
wards Russia.!! At this time, the Trea-
ty remained a viable tool with which
NATO members could signal reassurance
towards one another.

Nonetheless, neither reassurance nor
good intentions were enough to salvage
the Treaty when war broke out. Shifts in
threat perceptions with regard to Russia
and Belarus put several states in a dilem-
ma.'? In June 2022, Belarus announced
that it was ready to resume verification
activities. This may have been what led
NATO members to suspend their co-
operation with Belarus under establish-
ed CSBMs. In March 2023, Poland an-
nounced that it would cease implement-
ing certain articles of the CFE Treaty in
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relation to Belarus. According to Belarus,
the Czech Republic also suspended CFE
co-operation with the country in August
2022. In turn, Belarus retaliated in Octo-
ber 2023 by suspending its Treaty obliga-
tions toward the Czech Republic and Po-
land.!> NATO CFE signatories were left
with a choice: either fulfill their legal ob-
ligations despite their deterrence needs or
suspend the Treaty. Similarly, Lithuania,
which is not a member of the CFE Trea-
ty, suspended the practical implementa-
tion of an additional bilateral agreement
on CSBMs with Belarus, citing Minsk’s
role in Russia’s full-scale invasion of Uk-
raine.

The dilemma between deterrence
needs and legal obligations was ever-
present in the reasoning behind the sus-
pension of the Treaty by NATO signa-
tories to the CFE. For instance, some
officials noted that suspending participa-
tion in the treaty allows for greater flex-
ibility in deploying forces on NATO’s
northern and southern flanks, including
in Romania and Bulgaria. It also enables
Ukraine’s Western allies to avoid sharing
information on the deployment of their
forces with nations close to Russia.'* The
suspension of the Treaty means that Uk-
raine’s Western allies will not be adher-
ing to the Treaty’s ceilings, nor will they
be participating in the information ex-
change or inspection regime. In addition,
they will not be observing the 1992 CFE
1A agreement, which created individual,
politically binding limits for military per-
sonnel based on land.!S
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The Vienna Document: More than a fair-
weather instrument

With the Russian withdrawal from the
CFE Treaty and NATO signatories’
decision to suspend their participation as
well, the Vienna Document is the last re-
maining piece of the web of interlocking
agreements of the post—Cold War con-
ventional arms control security architec-
ture. During the 2021-2023 period, the
VD was consistently used as a mechanism
for signaling and early warning. None-
theless, the current dilemma between de-
terrence needs and obligations and Rus-
sia’s selective application of the agree-
ment is antithetical to its spirit. Yet the
political character of the VD has allowed
participating States to exercise flexibili-
ty in their implementation of the agree-
ment. This flexibility without legal reper-
cussions may have fostered resentment
between participating States, but it has
also likely contributed to the agreement’s
resilience.

Prior to the war, Russia’s violations
of its neighbor’s territorial integrity and
its dissatisfaction with the European se-
curity architecture created a dynamic
between participating States in which
NATO members became highly suspi-
cious of Moscow’s military maneuvers
and in which Moscow, in return, justi-
fied its exercises and brinkmanship by
claiming they were necessary for Rus-
sia’s security.!'® These dueling narratives
fed the force postures and self-images of
both sides. This is perhaps best evidenced
by the VD issues that arose between
NATO members and Russia, which was
accused of exploiting loopholes in the
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agreement. NATO member states have
argued that Russia’s approach to exercise
notification was opaque, noting in partic-
ular Moscow’s pattern of breaking down
its large exercises into small components
and classing them as a mix of regular and
snap exercises, thus circumventing the
13,000-troop limit.1” Meanwhile, Moscow
declared that “snap exercises” were neces-
sary surprise tests for their participants
and that notifying other participating
States would undermine their value. Mos-
cow raised its own grievances regarding
the VD following 2014, particularly in re-
lation to military exercises held by NATO
members near its border and Swedish
and Finnish participation in NATO mili-
tary maneuvers.!3

As it became clear that participat-
ing States were unable to separate confi-
dence- and security-building instruments
from the underpinnings of the decaying
security environment, participating States
began to emphasize their signaling and
monitoring functions. The VD, for ex-
ample, sounded the alarm about Mos-
cow’s military maneuvers in 2021-2022,
thus serving as a tool for preventing at-
tempted deception.”® In 2021, Russian
forces amassed near Ukraine, prompting
Ukraine’s allies to support its request, un-
der the VD, for clarification regarding
its military activities.?’ Russia maintained
that its activities did not require notifica-
tion.2! Nevertheless, in March, Moscow
reportedly agreed to a Swiss inspection
conducted within the VD framework.
According to Russian media, a team of
Swiss specialists conducted an inspection
in the Voronezh and Belgorod regions to
ascertain the extent of Russia’s military
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activities. Although it would have been
difficult to ascertain Moscow’s intentions
in the spring of 2021, this case suggests
that activity notification and inspection
still has potential as a mechanism for
monitoring aggression.??

The VD proved its worth once more
in early 2022 as it provided participating
States yet another public opportunity to
call out Moscow’s obfuscation of its mili-
tary maneuvers as it prepared to carry out
a full-scale invasion of Ukraine. In Janu-
ary 2022, signaling its seriousness regard-
ing its demands, Russia first communi-
cated its decision not to share its nation-
al data in the Annual Exchange of Mili-
tary Information, which takes place ev-
ery December.?? Nonetheless, in accord-
ance with the VD, Latvia submitted a
request for an OSCE inspection to be
held on February 2, 2022, to determine
the scale of Moscow’s military exercises
and whether Russia was obligated to re-
port its activities. While Russian news re-
ports suggested that the inspection would
proceed, Latvian officials disclosed that
Russia had refused their request, allow-
ing officials to publicly document their
suspicions regarding Moscow’s plans for
aggression towards Ukraine. Moscow also
noted that it would no longer take part
in inspection and evaluation visits for
an indefinite period, allegedly due to
COVID-19 restrictions.?*

Following these developments, the
Baltic states and Ukraine once more used
the VD to publicly bring attention to
Moscow and Minsk’s behavior and obfus-
cation of their military activities, empha-
sizing the VD’s monitoring function. For
example, Belarus informed OSCE partic-
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ipating States that it would carry out a
joint military exercise with Russia (called
Allied Resolve) on February 8, 2022.2
Minsk invited Latvian and Lithuanian
observers, but no other OSCE participat-
ing States, to observe the exercise. As a
result, Lithuania requested that Belarus
explain its unusual military activities un-
der paragraph 16.1 of the VD, especially
since Minsk had publicly noted that near-
ly all of Belarus’s armed forces would
be participating in the exercise. Minsk
then responded by claiming that it was
exempt from the requirement of prior
notification because it was conducting
a snap exercise. It also highlighted that
its military activities did not exceed the
relevant VD11 thresholds for forces or
weapons systems.?® Lithuania then again
pushed to expose Moscow and Minsk’s
obfuscation by making use of the VD, re-
questing that the OSCE Chairperson-in-
Office organize a meeting, as provided for
in paragraph 16.2 of the VD, to discuss
their activities. Ukraine allied itself with
Latvia, Lithuania, and Estonia under the
VD query regarding Russia and Belarus’s
troop movements near its borders.?” On
February 14, the Polish Chair convened
the requested meeting by Lithuania, but
Belarus avoided giving clear answers and
Russia refused to attend. Afterwards, on
February 18, Ukraine called for a joint
session of the Permanent Council and
the OSCE Forum for Security Co-opera-
tion pursuant to VD11, paragraph 16, to
evaluate the situation regarding Russia’s
unusual military activities, which Russia
declined to attend.

These events occurred as Russia put
forward two draft treaties while building
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up troops near Ukraine: one treaty to
be signed with the United States, and
the other to be signed with the Uni-
ted States and member states of NATO.
The drafts included numerous measures,
among them the demand that NATO
members commit to reversing all milita-
ry deployments on the territory of states
that were not alliance members in May
1997, a position Moscow still holds even
as it continues to wage war on Ukraine.?

Implications

The current security environment has
deep repercussions for the OSCE’s tool-
box of conventional arms control instru-
ments. Moscow has conditioned its en-
gagement with post—-Cold War arms con-
trol agreements on the withdrawal of par-
ticipating States’ support for Ukraine. In
fact, Russia withdrew from the CFE Trea-
ty in November 2023, noting that “cling-
ing to outdated agreements that are not
in sync with the new circumstances is a
practice that is also doomed to failure.”?
Moscow has also repeatedly expressed
its desire for a new security framework
to establish a more favorable balance
of power. On top of this, little trust ex-
ists between several participating States
as Ukraine has called for the exclusion
of Russia from the Organization. Diplo-
mats have staged walkouts when Belarus
or Russia have taken the floor, and Mos-
cow and Minsk have publicly complained
about feeling excluded in the OSCE.3?
This has serious implications for any
solutions that involve conventional arms
control and CSBMs. Given the significant
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troop and equipment losses Russia has
faced in Ukraine, the intrusiveness of the
VD and similar mechanisms is less attrac-
tive to Moscow, as maintaining ambigui-
ty can provide military advantages. How-
ever, the Russian foreign ministry has no-
ted that while Russia has not renounced
its obligations under the agreement, “its
actions will depend on how other coun-
tries fulfill the requirements.”3! More im-
portantly, NATO members have also sig-
naled via the CFE suspension that amidst
Europe’s deep insecurity, ambiguity is a
far more useful tool than transparency for
deterrence purposes. As the war rages on,
the pressure to further limit the exchange
of military information and to block ac-
cess for inspection visits will increase.
Even so, the consensus in Washington in
late 2023 was to preserve the VD.3?

Russia’s actions have undoubtedly put
pressure on Western states to implement
countermeasures such as withholding in-
formation about their forces and milita-
ry exercises. At least for now, however,
most participating States, including Bela-
rus, are continuing to implement certain
aspects of the VD. In September 2023, for
example, Minsk briefed the OSCE Forum
for Security Co-operation regarding the
Collective Security Treaty Organization’s
“Combat Brotherhood 2023” exercise.?3
Belarus also participated, with representa-
tives of other OSCE countries, in a visit
to an air base and military facility in Ka-
zakhstan 34

While the selective implementation
of the VD may not yield the security
benefits participating States originally en-
visioned, the flexibility afforded by a po-
litical agreement may provide a viable

115



https://doi.org/10.5771/9783748917366
https://www.inlibra.com/de/agb
https://creativecommons.org/licenses/by/4.0/

Gabriela Iveliz Rosa Hernandez

mechanism for signaling in a multilater-
al setting. By preserving the agreement,
participating States are free to use its pro-
visions to dispel concerns about military
activities in their territories. For instance,
participating States such as Moldova and
Georgia could benefit from using VD
18.3, which allows a participating State
to invite other participating States to take
part in visits to areas in their territory to
counter false claims about military activi-
ty within their borders. In addition, par-
ticipating States could also use VD para-
graph 17 regarding possible procedures
to report and clarify hazardous incidents
of a military nature. Designating points
of contact in the case of a hazardous inci-
dent could prove useful even among non-
adversarial states while simultaneously
bolstering the VD.

Managing military incidents: An
opportunity?

Although some believe that the OSCE’s
framework for arms control yields few
security benefits in the current environ-
ment, others argue that conventional
arms control tools are needed now more
than ever. Participating States, particu-
larly NATO members, have used soft con-
ventional arms control tools on an ad
hoc basis to handle military incidents
emerging from Russia’s invasion of Uk-
raine. Managing these incidents could be
a promising area for conventional arms
control efforts.

In 2022, for instance, a Russian pilot
tried to shoot down a British RAF surveil-
lance plane, believing he had permission.
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The UK accepted that it was not a delib-
erate escalation by Moscow.3S This was
not the only close call, however. Ukraini-
an officials and some of their European
backers accused Russia of intentionally
firing a missile into Poland in November
2022. It was later revealed that the inci-
dent had likely been due to Kyiv’s air
defense systems. Missile debris had also
landed in Moldova earlier that year after
a Russian fusillade was intercepted by air
defenses in Ukraine.3¢

Governments have handled these inci-
dents with caution, often attempting to
dispel misinformation during periods of
acute tension. They have also made use
of monitoring and documentation tech-
niques to manage periods of tension,
declassifying information or evidence of
intent and publicly declaring that these
incidents do not pose a direct military
threat to their territories. An acute exam-
ple of this is the attempt by Romanian
officials to obscure the fact that the re-
mains of a drone used in a Russian at-
tack on a Ukrainian port were found on
Romanian territory in September 2023.
Although it did not offer an explanation
of Romania’s initial denial of the inci-
dent, Romania’s Ministry of Defense no-
ted that “at no point did the means of
attack used by the Russian Federation
generate direct military threats to the na-
tional territory or the territorial waters of
Romania.”3”

Soft conventional arms control tools
appear to remain a viable option for
managing the risk of misinterpretation.
The United States made use of these
techniques in March 2023 when it de-
classified footage of a Russian fighter jet
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striking the propeller of a US unmanned
aerial vehicle over the Black Sea, as a
result of which the unmanned aircraft
was forced to crash into international wa-
ters.’¥ Washington also released a state-
ment noting that the incident had been
the result of unprofessional behavior by
Russian pilots.3? As further incidents of
this sort are likely to arise as the war con-
tinues, this may offer a viable model for
the future—one that Western states can
pursue while nonetheless holding Russia
responsible for its aggression. The con-
flict has repeatedly shown that incident
management is an issue that concerns not
only NATO members, Ukraine, and Mos-
cow but also non-NATO members such
as Moldova. Other states could perhaps
adopt a similar model to reduce the risk
of misinterpretation and miscalculation
among participating States.

Outlook

Europe’s security order will be based on
defense and deterrence for the foreseeable
future. Participating States will be forced
to invest in more intelligence gathering
and are set to expect the worst from
Russia. The dilemma between deterrence
needs and the security benefits of trans-
parency is likely to persist as participating
States continue to prioritize rearmament.
Still, soft arms control tools remain a fea-
sible option for lowering the temperature
in times of high tension.

Thus, arms control experts face the
difficult task of proposing measures that
promote military transparency among
participating States without conflicting
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with deterrence needs. In times of war
and crisis, strategic ambiguity may seem
more attractive, and thus a return to legal
conventional arms control agreements is
highly unlikely. The VD has proven to
be the OSCE’s most resilient instrument
because of its political nature; however,
its survival is not guaranteed. It is unclear
how long participating States will resist
political pressure to implement counter-
measures given amplified threat percep-
tions.

Simultaneously, participating States
have used soft conventional arms control
tools during the war to cut through ten-
sion when false alarms and military inci-
dents arise. As the war continues, the risk
of further military incidents is bound to
persist. Should participating States joint-
ly develop a strategy for dealing with
military incidents, or should such strate-
gizing remain at the NATO level? While
continuing to hold Russia accountable
for its full-scale invasion of Ukraine, per-
haps more discussions should be held be-
tween Russia and the West solely regard-
ing military incidents stemming from
the war. Further standardized collabora-
tion between Kyiv, its partners, and non-
NATO member states may also be neces-
sary as the war continues.

Overall, discussing how to adapt arms
control to a context of fullscale war
is an important area of research. Doc-
umenting and understanding why and
how conventional arms control tools and
CSBMs have withered during periods of
inter-state competition will be essential
to crafting feasible arms control propos-
als for the future. Meanwhile, keeping
track of debates regarding force postures
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and differing visions of the security order,
as well as the impact that Russia’s full-
scale invasion has had on both, may be
imperative to maintaining deterrence as
institutional guardrails vanish.

Notes
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