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American Petroleum Institute

Assessment Report (of the [IPCC)
Biirgerliches Gesetzbuch (German Civil Code)
Climate Action Tracker

Climate Due Diligence

Carbon Dioxide Removal

Chief Justice

Court of Justice of the EU

Conference of the Parties

Corporate Sustainability Due Diligence Directive
Draft Articles on State Responsibility of the ILC
Due diligence

European Convention of Human Rights
European Court of Human Rights

European Union

Greenhouse Gases

Human Rights Due Diligence

Human Rights Committee

International Court of Justice

International Energy Agency

International Law Commission

International Panel on Climate Change
International Tribunal on the Law of the Sea
Kyoto Protocol

Long-term temperature goal of the Paris Agreement (1.5°C, or
well-below 2°C)

already quoted above

Paris Agreement
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Abstract and executive summary

Abstract

This PhD thesis explores the existence and boundaries of “climate due
diligence” (CDD) owed by States and corporations in international law,
human rights law and domestic law in selected Global North jurisdictions.
It finds that due diligence applies to climate change, since prevention
remains possible at the individual level, despite the cumulative nature of
global warming. CDD is also enforceable: courts recognise climate-related
impacts as injuries and establish causation through the concept of shared
responsibility. The redressability of CDD claims depends, however, on the
existence of either specific legislation or scientific and institutional consen-
sus. Absent such conditions, States and corporations must benefit from
wider discretion while implementing best efforts. A historical analysis of
compliance with CDD reveals past and ongoing breaches by public and
private Global North actors, which may give rise to secondary obligations,
such as compensation or enhanced mitigation. This thesis concludes that
CDD has emerged as a transnational legal norm with growing recognition
across jurisdictions, and that it provides a meaningful tool to advance
climate accountability and action.

Executive summary

This PhD thesis explores “due diligence” to assess whether and to what
extent this legal concept, generally used to refer to norms whose functions
require harm prevention, and which mandate a careful and reasonable man
standard, oblige States and corporations to mitigate climate change (i.e., in
short: climate due diligence (CDD)).

1. Applicability

In international law, due diligence requires prevention when activities
might cause significant harm overseas. This thesis found that the collective
and cumulative features of global warming are not insurmountable obsta-
cles to applying general or customary due diligence to climate change, given
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Abstract and executive summary

the serious dangers and the possibility of reducing emissions, and thus the
risk of harm.

Since global warming imperils human rights as well, States must - mu-
tatis mutandis - mitigate global warming, requiring due diligence too.

In domestic law, whether in the civil or common law traditions, general
due diligence in tort law or specific due diligence in statutory law analogi-
cally require public and private actors (including multinationals) to tackle
climate change. However, certain areas may be pre-empted by lex specialis
(see, notably, the US case American Electric Power Cie).

2. Extent of the enforceability

Some courts still have rejected climate lawsuits for lack of demonstrated in-
dividual and specific climate-related injuries, but many others have recog-
nised individual and/or collective harms. Given the progress of science
and the aggravation of global warming, many injuries are likely to be
established in the future.

Courts all over the world have accommodated the causation pillar to
global warming, thanks to the removal of any uncertainty as to the oc-
currence of climate change and the acceptance of the concept of shared
responsibility, enabling the attribution of a part of the harm to an individ-
ual actor, implying in turn a duty to do (only) its share. Further, due dili-
gence attributes responsibility regarding indirect and transnational events,
grounding causation in this respect against States and corporations.

As to the redressability of CDD, judicial bodies accept enforcing targets
and measures enshrined in specific legislation. Regarding claims based on
general due diligence, which aim to increase the ambition of the public or
private actors, they pose significant redressability challenges, especially in
light of the separation of powers. Given this consideration, courts are only
willing to admit strongly consensual elements when interpreting general
CDD. In their absence, it appears that courts and legislators can still im-
pose best efforts obligations while granting discretion on the substance (see,
notably, KlimaSeniorinnen, Milieudefensie v Shell, or Article 22 CSDDD).

3. Historical Responsibility

Before the IPCC’s creation in 1988, scientific and institutional consensus
on the risks of GHG emissions emerged, and, as a result, the general due
diligence obligation to mitigate climate harm.
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Between 1988 and 2015, the establishment of the IPCC and the UNFC-
CC implied a clear recognition of the risks and the ability to act individ-
ually. Despite reuniting those clear due diligence criteria, key public and
private Global North actors manifestly failed to meet their duties.

After the 2015 adoption of the Paris Agreement, the international com-
munity recognised the 1.5°C objective by leaving leeway to individual
States. Nonetheless, the world remains far from being aligned with these
temperature goals, and Global North actors do not meet their fair share.

This dissertation infers that these individual historical breaches of CDD
could give rise to secondary obligations, which may include monetary
compensation for climate losses and damages, or increased mitigation to
make up for past shortcomings. Awarding these remedies could contribute
to a more equitable global burden-sharing.

Conclusion

Although CDD has gained judicial traction transnationally, significant dif-
ferences regarding compliance enforcement remain, particularly in the USA
compared to the other assessed legal systems (France, Germany, the UK,
the Netherlands, human rights law, and international law), pointing to a
persistent fragmentation risk. While it remains unclear whether CDD can
really reinforce climate action, it still provides a judicial mechanism which
has the potential to do so.
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